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\HEwell 1 and highly, eſtabliſhed ther of the 


$1 FY7 FP 


Compiler of theſe Reports, not only as 
Lawyer, but as an elegant, correct, and inſtructive 
Writer, may very juſtly be thought ſufficient it 0 tende r un 
ee Dun; unneceſſary. : 


fo ic 4 
LIES « 4 221 3 


\ And 1 864 of chis the Editer i is Gs thoroughly ly Kulible, thi 


it is not his Intention 1n this Addreſs to the 2 to a 
any thing in Favour of a Work, which, He is farisfied, th the 


Name alone | in the Title re will amply weed Mt uv 


yet 


But as the are ſome Cinch W to cheſs Reports 
which, he is adviſed, are proper to be communicated with 
them, He found the Province he had e would ne- 


3 require a cort Introduction. : W101 brand 
—M 


He has alſo been perſuaded by Sides Friends of the learned = 


judge, to pay a Tribute due to the Memory of fo reſpectable 
a Perſon, by imparting at the ſame Time to the Public a ſhort 
Account of his Life, and gradual Riſe from a poſthumous 
Orphan to the Dignity and high Station He at laſt attained, 

which he filled ſo much to his own Credit, and. the future, 
as well as the i: pm Honour, and Advantage of the Nation 


- 


in general. 444 TR | 
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This the Editor wiſhed to have been the Work of an abler 5 
Pen, * but, being diſappointed i in thoſe Wiſhes, rather than 
Injuſtice ſhould be done to a Character he ſo much eſteemed, 
by an incorrect or injurious Narrative, He has ventured, though 
totally unuſed to writing ſor the Pe? Eye, to undertake tbe 


Taſk himſelf. 8 15 


4 


An intimate  Acquaintance with Mr. Jollice Blackſtone ſor 


above Thirty Years, the Aſſiſtance of other Friends who had 
known him much longer, and a ſhort Abſtract of eyery Cir- 


cumſtance of Conſequence 1 in his Life, written by him{ſeH with . 
his accuſtomed Accuracy, afford the Editor up Materials 


ſor the Lada ol 


| Theſe he has collected, and endeavoured to arrange in fuch _ 
_ a Manner, as to form a faithful and impartial Account of the 


Life of this great Man; not only with a View to gratify the 


a Curioſity of che Public, ever eager to learn ſomething more than 
the mere Name of every dillinguilhed Character: But, he flat- 


ters himſelf, that, in diſcharging: this Duty of bacadibio by 
the Dead, he {hall hold. FR to has riſing Generation a bright 
Example of a Man, who without Fortune, Family Intereſt, or 


. * Connexions, raiſed himſelf by a diligent Attention to his 
Studies, even from his carlieſt Youth, and the ſtricteſt Senſe of 
every moral and religious Duty, to a very eminent and honour- 


able Office i in his Roſe fion ; and which, had his Health and 


Conſtitution been equal to bs Faculties of his Mind, would 
© moſt probably have advanced him ro one of the. higheſt. 


TP —_ 
— 


* The learned and ingenious Dr. Der. Fellow of Ali. -fouls College 


and Cuftos Archiverum in the Univerſity of Oxford. One of Mr. Juſtice BL Ac K 


STONE's oldeſt and moſt intimate Friends; and in that, and every other Reſpect, 
well qualified to have undertaken this Work; which, though much ſollicited by 
the Editor andÞmany of his Friends, he could not be prevailed on to do, on 
Account of his declining State of Health: He died in December laſt, and has 
bequeathed a Sum of Money to the College, towards erecting a Statue in it, 
to the Memory of Mr. Juſtice BLACKSTONE. e 


ne 


| The P R EU F A Ga 
He was born on the roth of July, 172 3, in Cheapfide, 
in the Pariſh of St. Michael te Ruerne, at the Houſe of his 
Father, Mr. Charles Blackſpone, a Silk-Man, and Citizen and 
Bowyer of London; ; Who was the third Son of Mr. Jobn | 
Blackſtone, an eminent Apothecary in Newgate Street, de- 
ſcended from a Family of that Name in the Welt of England, 


at or near Saliſbury : his Mother was Mary, eldeſt Daughter 
ot Lovelace Bigg, Eſquire, of Chilton Foliot in 5 . 


He was the” youngeſt of op Childrens of whom Fobn 
dicd an Infant, Charles the eldeſt, and E the third, were 
; educated at 7/jnchefler School, under the Care of their Uncle 
Dr. Bigg, Warden of that Society, and were afterwards both 
Fellows of New College Oxford; Charles is ſtill living, 
Fellow of Hincbeſer, and Rector of imering in Hampfbire: 
_ #/:1ry, after having practiſed Phytick for ſome Years, went 
| into holy Orders, and died in 1778, Rector of Adderbury in 


Ca bite, a Ling! in the Gift of New Se. 


Their Father tied [a Months before the Bicth of 77 . 
the SubjeR of theſe Memoirs; and chest Mother died before 
he was twelve Years 0! Id. 


The veins aw _ in Lite deprived of both Parents, an 
Event generally deemed the greateſt Misfortune that can be- 
fall a Child, proved in its Conſequences to him the very Re- 
verſe : To that Cireumſtance probably he wes indebted ſor ' 
his future Advancement, and that high literary Character and 
Reputation in his Profeſſion which he has left behir d him; 
To that Circumitance the Public too is probab! y indebted for = 
the Benefit it. has received, and will receive, as long as the 
Law ot England remains, from the Labours of his Pen. 


For had his Father lived, it is moſt lik os that the third 
Son of a London Tradeſman; not of great Affluence, would 
have been bred in THE: {ame Line of Lite, and thoſe Parts, 
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| Te: PREFACE. 
which have fo much ſignalized the Poſſeſſor of them, would 


have been loft | in a Warehouſe or behind a Counter. 


But, even KG his Birth, the Cue both of his 8 


and Fortune was kindly undertaken by his maternal Uncle 


Mr. Thomas Bigg, an eminent Surgeon in London, and after- 
wards, on the Death of his elder Brothers, Owner of the 


Chilton Eſtate, which is ſtill enjoyed by that Family. 


The affectionate, it may be ſaid the parental, Care this 


0 worthy Man took of all his Nephews, particularly in giving 


them liberal Educations, ſupplied the great Loſs they had fo 


carly ſuſtained, and compenſated in a great Degree for their 
Want of more ample Fortunes. And it was always remem- 
betred, and often mentioned by them all with the ſincereſt | 


Gratitude. | 


| In 17 30 being about ſeven Years old, he was put to 
School at the Charter-Houſe, and in 1735 was, by the No- 


mination of Sir Robert IValpole, on the Recommendation of 


Charles Mitber of Hall in Hampſhire, Eſquire, his Couſin by 


the Mother's Side, admitted upon the Foundation there. 


In this excellent Seminary he applied kicafelf to every 


Branch of youthful Education, with the ſame Aſhduity 
which accompanied his Studies through Liſe. His Talents 
and Induftry rendered him the Favourite of his Maſters, who 
enccuraged and aſſiſted him with the utmoſt Attention; that 


at the Age of fifteen He was at the Head of the School, and, 


| although ſo young, was thought well qualified to be 56100 
to the Ubiverſnty ; and he was accordingly entered a Com- 


moner at Pembroke College i in On ford, on the 3oth of Mo- 
| vember, 1738, and was the next ws he 


* 


At this Time "W was 'cleted 6 one of 4 Charter- Houſe 


Exhibitions by the Governors of that Foundation, to commence 
from the Mirhaclmas preceding, but was permitted to eonti- 


1 | 5 5 nue 


4 


nue a Scholar there till after the 12th of December, being the 
Anniverſary Commemoration of the Founder, - to give him an 


Opportunity of ſpeaking. the cuſtomary Oration, which he 
had prepared, and which did him much Credit. 


About this Time alſo he obtained Mr. Benſon $ Gold Prize | 
Medal of Milton for Verſes on that Poet: 

: Thus, (befors he quitted School, did his Genius begin to 
appear, and receive public Marks of Approbation and Re- 
ward. And fo well pleaſed was the Society of Pembroke 
College with their young Pupil, that in the February follow- 
ing, they unanimouſly elected him to one of Lady Holfard's 8 
E chibleions for  Charter- Houſe Scholars i in that Houſe. a 


Here he ie profiled his Studies wah RIM Ardous 3 
and although the Claſſics, and particularly the Greek and 


Roman Poets were his Favourites, they did not entirely en- 
groſs his Attention: Logic, Mathematicks, and the other 


cC.)ciences were not neglected ; from the Firſt of theſe (ſtudied 
rationally, abſtracted from the Jargon of the Schools) he laid 
the Foundation of that cloſe Method of reaſoning he was ſo 
remarkable for; And from the Mathematicks, he not only 
reaped the Benefit of uſing his Mind to a cloſe Inveſtigation 


pdf every Subject that occurred to him, till he arrived at the 


Degree of Demonſtration the Nature of it would admit; but 
he converted that dry Study, as it is uſually thought, into an 
Amuſement, by purſuing. the Branch of it which relates to 
Architecture. | 


This Science he was "peculiarly fond of and made himſelf 
ſo far Maſter of it, that at the early. Age of Twenty, he 
compiled a Treatiſe, intituled « Elements of Architecture, 
intended for his own Uſe only, and not for Publication, but 
citeemed by thoſe Judges who have peruſed it, in no reſpect 
unworthy his maturer Judgment, and more exerciſed Pen. 


2 hs Having 
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Ming bed on has future Paik of Life, od 3 
choice of the Law for his Profeſſion, he was entered in the 
Middle Temple on the 20th of Wevember 1741. He now 
found it neceſſary to quit the. more amuſing Purſuits of his 
Youth, for the ſeverer Studies to which he had dedicated 

| himſelf; and betook himſelf ſeriouſſy to 1 reading Law. 

NE. 

How Sifadreeable : a Change this muſt have bs to a young 
Man of brillant Parts, and a fine Imagination, glowing with 
| all the claſſical and poetical Beauties he had ſtored his Mind 
4 *  - with, is eaſier conceived than expreſſed : He alone, who felt, 
Ul 5 could deſcribe his Senſations on that Occaſion ; - wh: ch he did 
i Copy of Verſes, ſince publiſhed by Doaſley in the 4th 
Volume of his Miſcellanies, intituled, The Lawyer's Faracell 
1 Mae; in which the Struggle of his Mind is expreſſed 
1 ſo ſtrongly, ſo naturally, with ſuch Elegance of Senſe and 
> Language, and Harmony of Verne as muſt convince 
= cv Reader, that his Paſſion for the Muſes was too deeply 
_ rroqted to be laid aſide without much Reluctance, and that, 
1 = if he had purſued that flowery Path, he would not perhaps 

hape proved inſerior to the beſt of our Engliſh Poets. 
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Several little i. Pieces, beſides this, have at Times 
been acted by him to his Friends, and he has left 
(but not with a View of Publication) a ſmall Collection of” 5 
juvenile Pieces, both Originals and Tranſlations, which do him 

uo Diſcredit, inſcribed wich this Line from Horace, 


= | TS 7 Joc 222 e, fed non inc ici re Ludum. 


11 5 


Tn RT” some Notes on 5+ akeſbeare, which juſt before his Death 
; = he communicated to Mr. Stevens, and which were inſerted 
| by him in his laſt Edition of that Author, {hew how well he 


'. underſtood the! Meaning, as well as the B Bea autics of that his 
F avourite among the 222 Poets.“ | 
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8 November 1743 he was elected into the Society of All- Ly 
Souls College ; and in the November following, he ſpoke the 
Anniverſary Speech in Commemoration of Arch-Biſhop. Chich- 
ele the Founder, and the other Benefactors to that Hoyle of 
Learning, and was admitted actual F ellow. - 
From this Period hai dividad his Time between the Univer- 
ſity and the Temple, where he took Chambers in order to at- 
tend the Courts: In the former he purſued his academical 

Studies, and on the 12th of June 1745 commenced Batchelor 
of Civil Law; in the latter he applied himſelf cloſely to his 
Profeſſion, both in the Hail, and in his private Studies, and 

ON the 28th of Wovember 1746 was called to the Bar. | 


The firſt Years 4 . Counſel's Ae on the Court 
aff "74d little Matter proper to be inſerted in a Narrative of this 
Kind; and. he in particular, not being happy in a graceful: | 
- Delis or a Flow of Elocution, (both which he much wanted). 

nor having: any powerful Friends or Gonne to recommend 
him, nd his Way very ſlowly, and acquired little Notice 


and little Practice; yet he then began to lay in that Kore of 
Knowledge in the Law, which he has ſince communicated 


to the World, and contracted an Acquaintance with ſeveral 
of the moſt eminent Men in that Profeſſion, who ſaw through 
_ the then intervening Cloud, that great Genius, which after 
warde al forth wal ſo much Splendor. 


E 
1 
| | 
Hp 
1 
1 
[ 


lection on the Death of the late Prince of Walæs in 1751, and which, he may 
now ſay without Vanity, were juſtly eſteemed one of the beſt Compoſitions in E: 
that Collection, were written by Mr. BLacxsTONE; who at that Time exacted 

a Promiſe of Secrecy; which Promiſe the Editor now looks upon himſelf as ab- 
ſolved from; and feels a ſenſible Satisfaction in reftoring to the right Owner 
that Applauſe, he has fo long received without any ! Yrecenſions. And he flat- 
ters himſelf, this pubis Acknowledgment will attone for his having ſo long 
permitted this to have remained, generally, unknown, more eſpecially; as on 

- thoſe Occaſions, it is by no means unuſual, or reckoned a*Difcredit to a young 
Man, to e his N ame prefixed, to the J roduction of another Perſon. 
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At O his active Mind had more Room to diſplay itſelf, 
and being elected into the Office of Burſar, ſoon after he had 
taken his" Degree, and finding the Muniments of the College 
in a confuſed, irregular State, he undertook and compleated 
a thorough Search, and a new Arrangement, from whence 
chat Society reaped great Advantage. He found alſo in the 
15 Execution of this Office, the Method of keeping Accounts in 
uſe among the older Colleges, though very exact, yet rather 
tedious and perplexed; he drew up therefore a Diſſertation 

on the Subject, in which he entered into the whole Theory, 
and elucidated every Intricacy that might occur. A Copy of 
this Tract is ſtill "5 for the Benefit of his Succeſſors i in 


the B 2224 wa 


bo 


But it was not merely the Eſtates, Muniments, . Ac- 
counts of: tlie College about which he was uſefuily employed, 
during his Reſidence in that Society. The Codrington Library 
had for many Years remained an unfiniſhed Building. He 
haſtened the Completion of it, rectified ſeveral Miſtakes in 
the Architecture, and formed a new Arrangement of the 
Books, uſder their reſpective N 

The late Duke of IV harton, ko bad STE bimſelf by 
Bond to defray the Expence of building the Apartments be- 
tween the Library and Common Room, being obliged ſoon after 
to leave his Country, and dying in very diſtreſſed Cireum- 
ſtances, the Diſcharge of this Obligation was long deſpaired 
of.- It happened however in a Courſe of Years, that his 
Grace's Exccutors were enabled to pay his Debts, when by 
the Care and Activity of Mr. Black/ione, the Building was 
compleated, the College thereby enabled to make i its Demand, 
and 1 whole BenefaQion recovered, 


In Mey 1749, as a ſmall Rewidd 1 his e and to 


give him further Opportunities of advancing the Intereſts of 
0 | 1 2 | = | . | | the i 
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the College, he was appointed Steward of their Manors. | 
And in the ſame Year, on the Reſignation of his Uncle Sy- 
mour Richmond Eſquire, he waSeleced Recorder of the Bo- 
rough of Walling ford in Berkſhire, and received the King = 
Approbation on the you of May. 
The 26th of April 1750 he 3 Doctor of Civil 
Law, and thereby became a Member of the Convocation, 
which enabled him to extend his Views beyond the narrow 
Circle of his own Society, to the general Bent of the Uni- 
verſity at lar e. | 


Ia this Year he pub An Eſa ay on collateral tara 
relative to the Claim made, by ſuch as could by a Pedigree 
prove themſelves of Kin to the Founder of All-Souls College, 
155 of being elected preferably to all others into Society. 


Thoſe Claims became non numerous, that the College, 
with reaſon, complained of being frequently precluded from 
making choice of the moſt ingenious and deſerving Candidates. 

In this Treatiſe, vida his firſt Publication, he endeavour 
to prove, that as the Kindred to the Founder, a popiſh Eccle- 
ſiaſtic, could not but be collateral, the Length of Time elapſed 
fince his Death muſt, according to the Rules both of the Civil 

and Canon Law, have extinguithed Confanguinity ; - or that 
the whole Race of Mank ind were a F ounder $ Kinſmen.” 


Fhis Work, achough} it did not a the End propoked; 
or convince the then Viſitor, yet did the Author great Credit; 
and ſhewed he had read much, and well digeſted what he * | 

read. And moſt probably, the Arguments contained in it had 
ſome Weight with his Grace, the preſent Arch-Biſhop of Can- 
terbury, when, a few Years ago, on Application to him, as 

Viktor of the College, he formed a new __— which 


8 gives 


- # 
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| gives great „ by limiting the Number of F endder's 5 
Kin, whereby the Inconvenience complained of is in a great 
meaſure removed, without annihilating a Claim founded on 
the expreſs Words of the College Statutes. - | And it muſt be 
obſerved, that in forming this new Regulation, his Grace 
made choice of Mr. Juſtice Blackſtone as his Common-Law 
Aſſeſſor, together with that eminent Civilian Dr. Hay, well 


knowing how much be was Maſter of the _ then under 
Conſideration. 5 5: 


Aſter having ended the G in V. oflminſter Hall 4 
„ ſeven Years, | and finding the Profits of his Profeſſion very in- 
N adequate to the Expence, in the Summer of the Year 1733, 

he determined to retire to his Fellowſhip and an academical 
5+. | - Jie, fil continuing the Practice of his Profeſſion, as a pro- 
9 vincial Counſel. He had previouſſy planned, what he now 

began to execute, his Lectures on the Laws 61 England; a 
Work which has lo juſtly OO his Name, * rewarded 


1 his Labours: 


A : . - 
* * * 


5 a the enſuing Michaelnias Term he . on his new 
Province of reading theſe Lectures; which, even at their 
Commencement, ſuch were the Expectations formed from the 

acknowledged Abilitics of the Lecturer, were attended by a 
very crowded Claſs of young Men. of the wu —_— Cu 


racters, and Hopes. {16 


In 2 1755 he was W one of: he 1 

of the Cla, endo Press, On his entering on this Office 

he diſcovered many Abuſes which required Correction; 

much Miſmanagement which demanded new and effectual 
Regulations. In order to obtain a thorough Infight into the 
Nate of both, he made himſelf Maſter of the mechanical 
„ of Printing g; and to promote and complete a Reform, 
| be printed a * on the Subject, addreſſed to Dr. AT AIG 


. that Ti ime Vice Chancellor. 5 | nr, 
| =. x; e 85 This 
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The) F N P 
This and his other Eadeavours prodticed the defired Effect, 
and he had the Pleaſure of ſeeing,” within the Courſe of a 
Year, the Reform he had propoſed carried into Execution, 


much to the Honour, as well as the Emolumetit of the Uni- 
—— and the SarisfaQion of all its Friend. 5 


While a in theſe Purſuits he e up a "ſalt Tias 5 
e to the Management of the Univerſity Prefs. we 2 
he left for the Uſe of his Succeſſors in that Office; and the 
Editor has lately been aſſured by one of the preſent Delegates, ED 
that it is held in high Eſteem, and regarded by them as the 
| Ground-work, not only of the Improvements hitherto W . 
; but of thoſe _ which are ſtill intended. 1 


SSP He „filr 3191 — bets [> 7 ; 


ao 4 Sear beste this he publiſhed: 624, fs * 
ohe Laws of England, as a Guide to thoſe Gentlemen who 
attended his Lectures, on their firſt Introduction to that Study; 
in which he reduced that intricate. Science to a clear Method, | 
5 3 to the youngeſt Student. =— — 


"is the hab 1 757, on he Death of Dr. Coxed, Warden of 
Wiichefter, he was elected by the ſurviving Viſitors of Michels 
new Foundation in Queen's College into that Body. This 
new Situation afforded freſh Matter for his active Genius to 
exerciſe itſelf in, and it was chiefly'by his Means, that this 
Donation, which had been for ſome Vears Matter of Conten- 
tion only, became a very valuable Acquiſition to the College, 
as well as an Ornament to the Univerſity, by compleating . 
that handſome Pile of Building towards the High Street, which 
for many Years bad been little better than a confuſed | Heap | 
: of Ruins. Ban 1 a 2 Rs ; 


Le TEL 


The engrafting a a new get of Fellows and Schclats into an 
| old eſtabliſhed Society could not be an eaſy Taſk, and in the 
preſent Inſtance was become mere difficult, from the many 
— unſucceſsful. Attempts that had been mad all of which had 
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daf e inaled! in a Diſputes, 1 the "PUFF IE of the old, | 


and the Viſitors of the new Foundation; ; yet under theſe Cir- 
cumſtances Dr. Blaclſſone was not diſheartned, but formed 


[and purſued a Plan, calculated to improve Mr. Michels ori- 
ginal Donation, without departing from his Intention ; and 
had the Pleaſure to ſee it compleated, intirely to the Satiſ- 


faction of the Members of the old F oundation, and confirmed, 


4 


together with a Body of Statutes he drew for the Purpoſe, by : 


Act of Parliament i in the Vear . 


aeg . as Counſel | in the great Conteſt for Knights 
of the Shire for the County of Oxford in 1754, he very ac- 


curately conſidered a Queſtion then much agitated, whether 
Copyholders of a certain N ature © had Right t to vote in W 
8 * „„ | 


hs 1 reduced his Thoughts on that Subjea into 
2 fall Treatiſe; and was prevailed on by Sir Charles Mordaunt 


and other Members of Parliament, who had brought i in a Bill 
to decide that controverted Point, to qubliſh i it in March 1758, 


under the Title of Confiderations on Copybolders. And the Bill 
ſoon after received the Sanction of the Legiſlature, and paſſed | 


into a Law. 13 


M.. Vi iner 3 or his wat 11 not chal the Copy-riglit 1 
| of his Abridgment, but other Property to a conſiderable 
Amount, to the Univerfity of Oxford, to found a Profeſſor- 
\- .- ſhip, Fellowſhips and Scholarſhips of Common Law, he was 

on the 20th of Ofer 1758 unanimouſly elected Yinerion © 
2 Profeſſor; and on the 2 5th of the ſame Month read his firſt - 

13 introductory Lecture; one of the moſt elegant and admired. 


Compoſitions which any Age or Country ever produced; this 
he publiſhed at the Requeſt of the Vice Chancellor and Heads 


5 of Houſes, and a prefixed to the firſt Volume of his 
1 Commentaries. . 5 
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5 handſome Gratuity to be preſented to him. 


The N E VF A CP. - ki 
"84a Lectures bad now gained ſuch Utljodrſl . that a 
he was requeſted - by a noble Perſonage, who ſuperintended 


the Education of our preſent Sovereign, then Prince of Mal, 
to read them to his Royal Highnef ; but as he was at that 


Time engaged to a numerous Claſs of Pupils in the Univerſity, 5 
he thought he could not, conſiſtently with that Engagement, 
comply with this Requeſt, and therefore declined it. But 

he tranſmitted C -opies of many of them for the Peruſal of his | 


Royal Highneſs ; who, far from being offended at an Excuſe 
grounded on ſo honourable a Motive, was Pleaſed to order A 


. 4 
— 


1 here the Editor hopes it will not be thought too 5 
preſumptuous in him to ſuppoſe, that this early Knowledge 


of the Character, and Abilities of the Profeſſor laid the firſt 
: Foundation i in his Majeſty's Roy al Breaſt, of that good Opi- 


pinion and Eſteem, which afterwards promoted him to the 
Bench; and, when he was no more, occaſioned the Exten- 
fon of the Royal Bounty, in the earlieſt Hours of her heavy 


Loſs (unthought of and dale, to his * and his 


5 numerous F _— 


In the Year I 7 59 he publiſhed two ſmall Pieces ow X 


.. relative to the Univerſity: The one intituled, „ Nefeckions 
on the Opinions of Mz firs. Pratt, Morton and Wilbraham, 
- 60 relating to Lord Litchfeld's Diſqual; fication,” who was then 
a Candidate for the Chancellorſhip : The other, «4 Caſe 8 
3 the Opinion. of Fame on 2 the Rig F- the Ben D 3 


3 make nem Statutes.” 1 85 


img now eſtabliſhed a Reputation by his Lectures, which 


| he juſtly thought might intitle him to ſome particular Notice 
at the Bar: In June 1759 he bought Chambers in the Temple, 
| reſigned the Office of Aſſeſſor of the Vice-Chancellor's Court, 
N which he had held about fix Years, and ſoon after the Steward- 5 


6 a. 


: 1 a” 
x : 


a 


of 


"JW 4 


11 RK E . 


ſhip of All- Souls College ; , and in Michaelmas Term I7 59 


reſumed his Attendance at 2 -flminſter ; ſtill continuing to 
paſs ſome part of the Year at Oxfora, and to read his Lectures 


there, at ſuch Times as did not interfere with the London 
Terms. The Year before this he declined the Honour of the F 
Coif, which he was preſſed to accept of by Lord Chief Juſtice 55 


and Mr. pace (now Earl) . 


ls 8 17 59 he publiſhed a new Edition of te 


Great Charter and Charter of the Foreſt ; which added much 
to his former Reputation, not only as a great Lawyer, but 
as an accurate Antiquarian, and an able Hiſtorian. It muſt | 
alſo be added, that the external Beauties in the printing, mn 
Types, &c. reflected no ſmall Honour on him, as the prin- 

. cipal Reformer of the Clarendon Preſs, from whence no Work 
= hadever * iſſued equal, in thoſe 2 gc to this. > 


l 


This publication . him into a Ai 1 with 5 


the late Dr. Lyttelton, then Dean of Exeter, and afterwards 
Biſhop of Carliſe: The Dean, to aſſiſt Mr. Blackſone in his 


Publication, had favoured him with the Collation of a very 
curious, ancient Roll, containing both the Great Charter and 
That of the Foreſt of the gth of Henry the 3d. which he 
and many of his Friends judged to be an Original. The 
Editor of the Charters however thought otherwiſe, and ex- 

cuſed himſelf (in a Note in his Introduction) for having 
made no Uſe of its various Readings, « as the Plan of his 
« Edition was confined to Charters which had paſſed the _ 
Great Seal, or elſe to authentic Entries and Enrolments of 
« Record, under neither of which Claſſes the Roll i in Del. 85 


* tion could be ranked. 35 1 


s 5 . 


The Dean upon. this; ore for the Credit of his Roll, 


ente to the Antiquary Society a Vindication of its Au- - 
5 1 1 dated June the 8th 1 761, and Mr, Blackſtone de- 
| S. | f „ =. N Os livered 
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| livered- in an -Anfois to the « learned Body, dated May 
the 28th 1762, alledging as an Excuſe for the Trouble he 


gave them, that he ſhould think himſelf wanting in that 
ce Reſpect, which he owed to the Society, and Dr. Lyttelton, : 
ec if he did not either own and correct his Miſtake, in the 


c oftavo Edition then preparing for the Preſs, or ſubmit to 


3 the Society's Judgment the Reaſons at large, upon which | 


cc his Suſpicions were founded.” - Theſe Reaſons, we may 
ſuppoſe, were ng for here the Vw ended, 1 


About the fa Time he als publiſhed : a ſmall Treatiſe 


on the Law of Deſcents 1 in Fee Simple. 


A Diſſolution of Parliament having taken place, be was in 
March 1761 returned Burgeſs for Hindon in Wiltſhire ; and 
an the 6th of May following had a Patent of Ptecedence 
granted him to rank as King's Counſel, having a few Months | 
before declined the Office of Chief Ae of the Court of 


Common Pleas 1 in Ireland. ER 


F wikis bimſelf x not e in his s in wks 
to an Increaſe of Buſineſs in his Profeſſion, he now determin- 
ed to ſettle in Life, and on the 5th of May 1761 he married 
Sarah the eldeſt 3 of oy late * 9 


HJ * 


a be bere mentioned, that as an Antiquarian, and a Member of chis 
4 Society, into which he was admitted February the 5th, 1761, he wrote“ A Letter 


to the Honourable Daines BARRINOGTON, deſc ribing an antique Seal, 


with ſome Obſervations on its Original, and the two ſucceſſive Controverſies 


- which the Diſuſe of 1 it afterwards occaſioned.” E 


* 


T kis Seal, having to Royal Arms of Foplend on it, was one of thoſe; which 2 
all Perſons having the Exerciſe of eccleſiaſtical: Juriſdiction were obliged by as :- -- 
Statute of the 1ſt of Ed. 6th. Chap. ad. to make Uſe of. This Letter is printed 

in the 3d. Volume of the Archæologia; but his Diſcuſſion of the Merits of the 
Lyttelton Roll, though containing much good . Criticiſm, has not 88 | 


Do 


. been made public. 2 5 
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of Boſton Heuſe in the County: of Middls ſex Enie with 
© + whom he paſſed near nineteen Years in the Enjoyment of the 
=: pureſt domeſtic and conjugal. Felicity, (for which no Man 
w was better calculated) and which, he uſed often to declare, 
was the happieſt part of his Life: By her he had nine Chil- 
dren ; the eldeſt and youngeſt of whom died Infants, ſeven 
| ſurvived him; viz. Henry, Fames, W illiam, Charles, Sarah, 
Mary, and Philippa ; ; the eldeſt: not much above the age of 


fixtcen : at his Death. „ a 


. Marriage having vacated his Fellowſhip at All- Souls, 

he was, on the 28th 2 July 1761, appointed by the Earl of 

\ Weſtmorland, at that Time Chancellor of Oxford, Principal 

of New Inn Hall. This was an agreeable Reſidence during 

the Time his Lectures required him to be in Oxford, and was. 
attended with this additional pleaſing Circumſtance, that it 

gave him Rank, as the Head of an Houle in the Univerſity, 

and enabled Ihim,- by that Means, to continue to promote 

Whatever occurred to him, that might be uſeful and beneficial 


to that learned Body. N 


is Attempt being made about this Time, to 3 the 
Power given him, as Proſeſſor, by the Vinerian Statutes to 
nominate a Deputy to read the ſolemn Lectures, he publiſhed 
a State of the Caſe for the Peruſal of the Members of Con- 
195 rica * which it Was e | 5 


Hh the follbwing Year 17 762, hs alle and cepublitie 
ſeveral of his Pieces under the Title of Law Tracts, in two 
Volumes oclavo. | 


In 2 2, on the Eftabliſhment of the N Family, he . 
was appointed Solicitor General to her Majeſty; and was 


choſen about the lame Time a 8 of che Middle Fp 
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The P K E Þ A EE. 
Many imperſect and incorrect Copies of his Ledures having 
by this Time got abroad, and a pirated. Edition of them be- 
Ing either publiſhed, or preparing for Publication in Ireland, 
he found himſelf under a Neceſſity of printing a correct Edi- 
tion himſelf; and in Movemben 1765 publiſhed the firſt Vo- 
lume, under the Title of Commentaries on the Laws of England, 
and in the Courſe of the four ſucceeding Years the ther three 
Volumes; which compleated a Work, that will tranſmit his 
Name to Poſterity among the firſt Claſs of Engliſb Authors, 
and will be univerſally read and admired, as long as the 


Laws, the Conſtitution, and the Langue of this Country 
remain. 


1 the 3 1 266 He te Ng the Vii inerian Profellorſhip, 
and the. Principality of New Inn Hall; finding he could not- 
diſcharge the perſonal Duties of the fora conſiſtently with 
his profeſſional Attendance in London, or the Delicacy of bis . 

N as an honeſt Man. | | 


Thus was he PEEP” Huy O rd, to he inexpreſiible + 
Loſs of that Univerſity, and the great Regret of all thoſe, | 
| who wiſheg well to the Eſtabliſhment of the Study of the 
Law therein. When he firſt turned his Views towards the 
Finerian Profeſſorſhip, he had formed a Deſign of ſettling i in 
Oxford for Life: He had flattered himſelf, that by annexing _ 
the Office of Profeſſor to the Pr incipality of one of the Halls 1 
(and perhaps converting it into a College) and placing Mr. 
Viner's Fellows and Scholars under their Proſeſſor, a Society 
„ be eſtabliſhed for Students of the Common Law, ſimilar | 
to chat of e in Cambridge for Civilians. 


ry 


i; V. ers Willi very DE favoured this Plan. He leaves \ 


- to the Univerſity „ all his Pe Eftate, Books, Oc. for 


the conſtituting, Habliſbing, and endowing one or more 


* F . or F Felon and "I or Scholarſhips, 


8 | 7 s 0 E 


2 9 ” 
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an early Reply 1 in Print. - 
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40 5 any Clllege or Hall i in the fa Univerſity, as to the Con- 
00 © vocation ſhall be thought moſt proper for Students of the 
« Common Law.” But notwithſtanding this plain Direction 
to eftabliſh them in /c College or Hall, the Claus e from 
the Delegates, which ratified this Deſignation, had the Fate 


to be 5-4-0 * a N e in 1 Convocation, 


By this unexpected, and muſt Ga the Liberty of ſay- 
ing, unmerited Rejection, Mr. Blackſtone's Proſpects in Oxford 


had no longer the fame Allurement to make him think of a 


laſting Settlement there : His Views of an c{tabliſhed Society 
for the Study of. the Common Law were at an End, and no 


room left him for exerting, in this Inſtance, that Ardour for 


Improvement, which conſtituted a . Part of his 
Character. 8 . 1 


V 
ig 


In the - new Parliament choſen in 1768 bs was returned i 
ha for 222 4 in Wil. ire. 


In the courſe of this Parliament, The Queſtion, ee whether 


F a Member expelled was or was not eligible in the ſame Par- 
c liament, was frequently agitated i in the Houſe with much 


Warmth, and what fell from him 1 in a Debate being deemed 


by ſome Perſons contra ictory io what he had advanced on- 
the ſame Subject. in his Cemmentarics, he was attacked with 
much r in a Pamphlet ſuppoſed to be written by a 


Baronet, a Member of that Houſe! To this Charge he gave 


Fd 
4 


In the fathe 1 Dr. Priefile ara on tous Po- | 


| ſitions in the ſame Work, relative to Offences againſt the 


Doctrine of the eſtabliſhed Church, to which he publiſhed | 


an Anſwer. 


„ „ --The 
Þ 15 O 1 4 


9 


of 
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be Compiler of theſe Sheets, deſirous of avoiding all Con- | 


troverſy, contents himſelf with the bare mentioning Adel two 
Publications, without giving any Opinion concerning their 


reſpective Merits. As the Works of the Author, whoſe Life 
he is writing, it is his Duty not to omit the Mention of them; 
but how far the Charges of his Antagoniſts were founded in 


Reaſon, and ſupported by Argument; or whether he by his 


Anſwers ſufficiently exculpated Hime Cee, 


muſt be left to the Determination of thoſe, who have been, 


or may become Readers of them. The Compiler s only Intent 


is to write a faithful rules not a a profeſſed A 


Mr. Blackſtone's Repei as a great and able Lewy 


was now ſo thoroughly eſtabliſhed, that had he been poſſeſſed 


of a Conſtitution, equal to the Fatigues attending the moſt . 
extenſive Buſineſs of the Profeſlion, he might pr obably have 


obtained its moſt lucrative Emoluments, and higheſt Offices. 
The Offer of the Solicitor-Generalthip, on the Reſignation 
of Mr. Dunning | in January 1770, opened the moſt flatter- 

ing Proſpects to his View. But the Attendance on its com- 


plicated Duties at the Bar, and in the Houſe of Commons, 
induced him to refuſe it. | 


But though 1 a this Path, which ſo certainly, with - 


Abilities like Mr. B/ackfore's, leads to the higheſt Dignities 
in the Law, yet he readily accepted the Office of Judge of 
the Common Pleas, when offered to him on the Reſignation b 


of Mr. Juſtice Clive; to which he 'was appointed on the qth f 
of February 1770. Previous however to the paſſing his Pa- 


tent, Mr Juſtice 7ates exprefled an earneſt Wiſh to remove 
from the King's Bench to the Court of Common Pleas. To 
this Wiſh Mr. Blackſlone, from Motives of perſonal Eſteem, 


conſented : But on his Death, which happened between the 


_ enſuing Eafter and Trinity Terms, Mr. Blackſtone was appoint- 


ed to his original Deſtination 4 in the Common Fleas. - 5 


„On his Promotion to hs Bench he reigned the Recorder | 


bi of Wlling ford. 0 e | 5 


As it hal been be clore remarked, that this is not intended 
as a Panegyric, but only as a faithful, though unadorned, 5 
Narrative, nothing ſhall here be ſaid of his Conduct as a 


Judge. His Loſs is too recent to need any Remarks on it 


to his Contemporaries, who have been Witneſſes of that Con- . 
duct, and heard his Deciſions: To Poſterity, the latter part 


of the Work to which this is prefixed, will ſpeak ſufhcicntly, 


as the ſecond Volume is intirely compoſed of Caſes determin- 


ed Whilſt he lat on the wn, 


[= 


He em now arrived at the Point 8 * wiſhed fas 


| and might juſtly be ſaid to enjoy Otium cum Dignitate: Freed 


from the Attendance at the Bar, and what he had till a 


greater Averſion to, in the Senate, «© where (to uſe his own 
« Expreflion) amid the Rage of contending Parties, a Man 
of Moderation muſt exped to meet with no Quarter from 


© any Side,” although he diligently and conſcientiouſly at- 


tended the Duties of the high Office, he was now placed in, 


yet the Leiſure, afforded by the legal Vacations, he dedicated 


to the private Duties of Life, which as the Father of a nume- 


rous Family he now ſound himſelf called upon to exerciſe, 

or to literary Retirement, and the Society of his Friends, at his 
Villa, called Priory- Place in Falling ford; which he purchaſed 

ſoon, after his Marriage, though he had for ſome Years before 


. reſided at it. e 5 
| His Ce nnexion Lich” this Town, both from his Office of 
Recorder, and his more or leſs frequent Reſidence there from 


about the Year 1750, led him to -form and promote every 
Plan, which could contribute to its Benefit or Improvement. 
To his Adiviry it ſtands indebted for two new Turnpike | 
mera. the Þ owns. the one opening a Communication, 
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by Means af a new Bridge over the Thames at Shilling ford, | 
between Oxford and Reading, the other to . antage through 

the Vale of Berkſhire *.. What ſubſtantial Advantage the 
Town of Walling ford derived from hence will be beſt evi- 
denced from the gradual Increaſe of its Malt Trade between 
the Years. 949 and 1779, extracted from the Entries of the 
Exciſe Office during that Period as contained in the Note 
5 below © 1. | | 


To his Al Talents his liberal Diſpoſition, his 
| judicious Zeal, and his numerous F riends, Walling ford like- 
wiſe owes. the rebuilding that handſome Fabric Saint Peter” 8 
T Church. | 21 . | | 
> Theſe were his Employments in Retirement: In London 
his active Mind was never idle, and when not occupied in the 
| Duties of his Station, he was ever engaged'in ſome Scheme of | 
public Utility. The laſt of this Kind in which he was con- 
cerned, was the Act of Parliament for providing detached 
Houſes of hard Labour for Convicts, as a Subſtitute for Trans- 
portation. > 


- 
* 


He. was ever a great Promoter of the Improvement af public Roads: The Y 
new weſtern Road from Oxferd over Botley Cauſeway was projected, and the Plan 
4 it. chiefly conducted by Him. He was the more earneſt in this Deſign, not 
merely as a Work of general Utility and Ornament, but as a ſolid. Improvement 

to the Eſtate of a Nobleman, in ſettling whoſe Affairs he had been moſt labori- 
ouſly and beneficially n 


+ &n Average Account of the Num of Net Byſhels of Malt made in Wal 
SD ling ford from Midſummer 1749 to Midſummer 1779 incluſive. | . 


Average of five Years ending Midſummer 1754 49,172 


= , RE... of Do. — 6 
Do. 
Do.. bt of Do. - F 1769 | 101,086 5 
| Do. — D). — 74 113,133 
TO) OI — 1779 107,254 
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« ficial? Solitude will awaken Reflection; Confine 


39 


Whether the Plan may, or may not Gon equal to his 


1 Withes, and Expectations, it is yet an indiſputable Proof of 
* the Goodneſs of his Heart, his Humanity, and his Deſire of 


effecting Reformation, by Means more beneficial to the Cri- 


| minal and the Community, tlian Severity of. Puniſhment. 


All human. Schemes, like all mechanical Inventions, generally 


1 Practice fall ſhort of the Theory, and although this ſhould | 


fail, yet who can read the following Quotation from one of 


his Charges. to a County Grand Jury, relative to that Act, 


Virtue of thoſe who planned it. 


a LY 3 
: ; : , 


without applauding the Intention, and reverencing the public 


In theſe Houſes, fays he, the Convicts are to 5 ſeparate: 


ly confined during the [Intervals of their Labour, debarred 
4 from all Incentives to Debauchery,—inſtructed\in Religion 
« and Morality, and forced to work for the Benefit of the 


« Public. Imagination cannot figure to itſelf a Species of 


e Puniſhment, in which. Terror, Benevolence, and Reforma- 


tion are more happily blended together. What can be 
* more dreadful to the riotous, the libertine, the voluptuous, 
the idle Delinquent, than Solitude, Confinement, Sobriety, 


4 ane conſtant Labour? Vet what can be more truly bene- 


4 will banith Temptation; Sobriety will reſtore Vigdur; 


e and Labour will beget a Habit of honeſt Induſtry: While 


a the Aid of a religious Inſtucor 1 may implant new Princi- 


"0 ples i in his Heart; and when the Date of his Puniſhment 
is expired, will conduce to both his temporal and eternal 


„ Welfare: Such a Pro ſpect as this is ſurely well worth the. 
Trouble of an Experiment“. e e CO atria TY 


11 ought not to be omitted, that the laſt Augramntation of 


the Judges Salayes, calculated to make up the Deficiencies 


4 . ” render 


4. 


occaſioned 4 the hea y Taxes uy are 'fubjes to, and thereby 
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: * them more independent, was obtained 4 a great mea- 

5 ſure "I his n and Attention. 40 1 605 Wi * 185 3 40 
(Lal eig H el 2! A 

"hh FIR uſefol. 2 3 Manner he paſſed te laſt ten 
Years of his Life; but not without many Interruptions by II- 
neſs. His Conſtitution, hurt by the ſtudious midnight La- 
bours of his younger Days, and an unhappy Averſion he al- 
ways had to Exerciſe, grew daily worſe; not only the Gout, 


with which he was frequently, though not very ſeverely, vi- ; : 


lited from the Year 1759, but a nervous Diſorder alſo; khat 
frequently brought on a Giddineſs or Vertigo, added to a 
Corpulency of Body, rendered him ſtill more unactive than 
he uſed to be, and contributed to the breaking lh of * Con- 
. wy tution at an cy Period of Life. 
| ne HL ith 10 
A hace Chriſtmas 1779 he was ſeized with a violent Short 
neis of Breath, which the Faculty apprehended was occafidn- : 
ed by a dropſical Habit, and Water on the Cheſt. By the 
Application of proper Remedies that Effect of his Diſorder 
was ſoon. removed, but the Cauſe was not eraditated ; "for 
on his coming up to Town to attend Hilary Term, Se was 
ſeized with a freſh Attack, chiefly in his Head, which brought 
on a Drowſineſs and Stupor, and baffled all the Art of Medi- 
cine: The Diſorder increaſing ſo rapidly, that he became 2 
laſt for ſome Days almoſt totally inſenfible, and expired on 
the N of Pellnany 170, in the 5th Year of "ow Age. 
adtviauT 2d } % ug, ia 
5 PRE Weeks before he tied, be! Was cplied to by the 
Traftees for executing the Will of the late Sir George Downing, 
Baronet, who had bequeathed a large Eftate for the endowing 
a hew College in Cambridge, to give his Aſſiſtance in forming 


a proper Plan tor "SIN and — a Body of Statutes 
tor jt Regulation, 
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This was a Taſk to which bis Abilities were peculiarly 


adapted; and it may be difficult to determine, whether the 


Application reflected more Honour on the Truſtees, or on 
him. He had mentioned to ſome of his moſt intimate Friends 


his undertaking this Buſineſs with great Pleaſure, and ſeemed | 


to promiſe to Kaiſclf much Satisfaction in the Amuſement it 
would afford him: But, Alas! his Diſorder was then coming 
on with ſuch haſty Strides, that, before any Thing could be 
done in it, Death put an End to this, and all his Labours, 
and left the Univerſity of Cambridge as well as that of OO 
to lament the Loſs of Mr. Juſtice — 


He was Lacied * his own DireQion in a Vault he had 
boilt for his Family in his Pariſh Church of Saint Peter's in 
I/allingford. His Neighbour and Friend Dr. Barrington,  - 
ſhop of Landaſt, at his own particular Requeſt, performed 


the Funeral Service, as a public Teſtimony of his perſonal 


Regard, and. higheſt Eſteem. 5 


Having now given a faichful, and it is hoped not too pro- 


lix, a Detail of the Life of this great Man, from his Cradle 
to his Grave; it will be expected, that it ſhould be followed 
by, the Outlines at leaſt of, his Character. A hard Taſk for 


the Pen of a Friend! to do Juſtice to the Merit of ſuch 4 


Character, without incurring the Imputation of Flattery, is 
as difficult as to touch on its Imperfections (and ſuch the 


5 moſt perfect human Characters have ) with Truth and Delicacy. 


In his toblick Line of Life he approved r an able, . 


upright, impartial Judge; perfectly acquainted with the 


Laws of his Country, and making them the invariable Rule 
of his Conduct. As a Senator, he was. averſe to party Vio- TR 


lence, and modera ate in his Sentiments. Not only in Parlia- 


ment, but at all Times, and N Occaſions, he was a firm 


1 | | Su N 
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Supporter of the true Principles of our happy Ges 

in Church, and state; - on the real Merits of which few Men 

were ſo well qualified to decide. He was ever an active and 

= judicious Promoter, of whatever he thought uſeful or advan- 

na tageous to the Public in general, or to any particular Society 

5 or Neighbourhood he was connected with; and having not 5 
only a ſound Judgment, but the cleareſt Ideas, and the moſt — 
analytical Head that any Man, perhaps, was ever bleſſed with, 

theſe Qualifications joined to an unremitting Perſeverance in 

purſuing whatever he thought right, enabled him to carry 

many beneficial Plans into Execution, which probably would 
have failed, if they had been attempted by other Men. | 


* 
— 
— 
. 


_—_ 


- Hl was a Believer b the 28 Truths of Chriſtianity frame: 

4 thorough Inveſtigation of its Evidence; attached to the 
Church of England from Conviction of its Excellence, his 
Principles were thoſe of its genuine Members, enlarged, and 
tolerant. His Religion was pure and unaffected, and his At- 
e on its public Duties regular, and thoſe Duties always 
5 


performed with Seriouſneſs and Devotion. 


IM 


a 


ae 


His bs Abilities need not be dwelt upon. They 
will be univerſally acknowledged and admired, as long as his 
Works ſhall be read, or, in other Words, ab long as the 

| municipal Laws of this Country ſhall remain an Object of 
Study and Practice: And though his Works will only hold 
forth to future Generations his Knowledge of the Law, and 
his Talents as a Writer, there was hardly any Branch of Li- 
terature he was unacquainted with. He ever employed much 
Time in Reading, and whatever he had read, and once di- 
1 he never e ; 5 | 


He va an „ Manager of his Time, bad hone ſo 
much of it was s ſpent in an Application to Books, and the 
TB... _ Employ- 


ed by . and Oeconomy. 
- Knowledge he had of his Income and Expenſes (the Conſe- 


quence of uncommon n Regularity in bis Accounts enabled 
3 | „ 
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Employmenr of his Pen, yet this was Joni wichour the Para le 
It was obſerved of 5 


or Oſtentation of being a hard Student. 


him, during his Reſidence at College, that his Studies never 


appeared to break in upon the common Buſineſs of Life, or 


the innocent Amuſements of Society ; for the latter of which 


ſew Men were better calculared, being poſleſſed of the happy 


Taculty of making his own Company agreeable, and. in- 
ſtructire, whilſt ing enjoyed without Reſerve the Socicty of 


others. | 


P 


= Melancthen himſelf could not have been more rigid in ob- 


| ſerving the Hour, and Minute of an Appointment; during 


the Ws 3 in which he read his Lectures at Oxford, it could: 
not be remembered, thar he had ever kept his Audience 
waiting tor him, even for a few Minutes. 
own Time, he was extremely careful not to be inftrumental 
in ſquandering or trifling away that of others, who, he hoped, 


might have as much Repard for theirs, as he had for his. 


Indeed, Punctuality was in his Opinion ſo much a Virtue, 


that he could not bring himſelf to think * well of any, 


Who were notoriouſly detective in it. - * 


The . of his private Character, leſs conſpicuous in 
their Nature and conſequently leſs generally known, indeared 


him to thoſe he was more intima [ly connected with, and 
who ſaw him in the more retired Scenes of Life. 
a notwithſtanding his contracted Brow, (owing in a great Mea- 
ſure to his being very near-fighted) a cheartul, agreeable, ans 
He was a faithful Friend; an affec- 


facetious Companion. 
tionate Huſband and Parent; and a charitable Benefactor to 


As he valued his 


D 


He- was, - 


the Poor; poſſeſſed. of Generality, without Affectation, bound- 


The conſtant accurate 


# 


8 


SR 


Py 


him to avoid the oppoſite Extremes of Meanneſs and Pro- 
fuſion. | 


cf 


private Duty, he expeded the ſame Attention to both in 
others; and, when diſappointed in his Expectation, was apt 
to animadvert with ſome Degree of Severity, on thoſe who, 
in his Eſtimate of Duty, ſeemed to deſerve it. This rigid 
Senſe of Obligation, added to a certain Irritability of Temper, 


derived from Nature, and encreaſed in his latter Years by a 


ſtrong nervous Affection, together with his Countenance and 
Figure, conveyed an Idea of Sternneſs, which occaſioned the 


heavy, but unmerited, Imputation, among thoſe who did 
not know him, of Ill-Nature; but he had a Heart as bene- | 


volent and as feeling as Man ever poſſeſſed. 


A natural 1 and Di e which accompanied him 
from his earlieſt Vouth, and which he could never ſhake off, 
appeared to a caſual Obſerver, though it was only Appear- | 


ance, like Pride ; efpecially after he became a Judge, when 
he thought it his Duty to keep ſtrictly up to Forms, (which, 


as he was wont to obſerve, are nowatoo much laid afide) and 
not to leſſen the Reſpe&t due to the Dignity and * of 


his Oe, by any outward LEG of Bchaviour. 


In hos it may 1 105 of ln, as the noble * Hiſtorian 


5 faid of Mr. Selden ; PE If he had ſome Infirmities with _ | 


0 Men, they were weighed down with wonderful and pro 
8 digious Abilities and Arc, in the other Scale.” 


EE is now necelibng; as at Grſt pa to ſay ſomething 
| of the Work here. offered to the Public. 


'> 
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Being bimſelf fie in the Exerciſc of every public ad | 


The EarkL of CLARENDON. 


— 
— 


| viii The * R E F 1 2 E. 
That it is the genuine Offpring of Mr. Juſtice Blackſions 8 
| Pen, and compiled intirely by himſelf from his own N otes (ex- 


cept in one Inſtance that ſhall be mentioned) there can be no- 


doubt. It is contained in five large Note Books, all written 
with his own Hand; and prepared for the Prefs, even to an 


IxpEx, and a TakTLE of MarrzRS. Theſe he ſtill continued 
to carry on, as he added in each Vacation what he had collect- 5 
ed in the preceding Term. The Worx reaches down to 
the End of Michaelmas Term 1779, the laſt in which he 
regularly. attended his Court; his Illneſs confining him at 


Home the greateſt part of Hilary Term 1780. And as there 
is no doubt, of its being genuine, neither can there be any of 
bis Intention that it ſhould be publiſhed ; for by a Clauſe in 

his Will he direQs, That his. Manuſcript Reports of Caſes 


. of determined in We Seminſter Hall, taken by himſelf, and 


166 contained. i in ſeveral large Note Books be publiſhed after 
£0 his Deceale.- And that the Produce thereof be carried 
« to, and conſidered as Part of his perſonal Eſtate. 


| This laſt part of the Clauſe che Editor here inſerts, as an 

Excuſe for not making any Preſents of the Worx ; which he 
does not think himſelf juſtified in doing, as Truſtee for the 
\ Author's Children, to whoſe Emolument the Profits are ſpeci- 


5 n= 


el directed to be applied. 
95 "FS 


* 


3 * 
II 


1 1 he der wull not Spe in the gt Volume a der 
i Ser; ics of Reports of the Determinations of any one · Court, or 
0 without Breaks and Intenuptions; in reſpect to "TOE FN 


+ DOI) 


They om to . only — * as he 524 ſelected out t of many 


from his rough Notes, either as being of a more intereſting 
Nature, or containing ſome eſſential Point of Law or Practice, | 


or perhaps, ſuch only (particularly for the firſt few Years) as 
he had taken the moſt accurate Notes of... Far the 2 
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part 4 NY contained in oo firſt Volume are * the Con 


of King's Bench, but there: are ſome of the Courts of Chan- 
cery, Exchequer, and inn Chamber on ores 


They begin with Michaela Term 19 in 4 he was 
called to the Bar, and there are ſome of every Term, except 
two, to Michaelmas 1750, from whence there is an Interval 


to Michaelmas 1756 without one. The Reaſon of this, moſt 


probably, is, that during that Period he reſided chiefly at 


Oxford, and had much of his Time taken up in compoſing  - 
his Lectures, which he began to read in 1753, and in pre- 


paring for which he had been for ſome Years before princi- 
pally employed. This accounts for his want of Leiſure to 
reviſe ſuch rough Notes as he might have taken during that 

Period, and to fit them for Publication, while they were ” freſh 


-— Memory. In the three following Years he attended the 


Bar only in Michaelmas and Hilary Terms on Account of his 


Lectures, . conſequently there are, among theſe Reports, none 


of the Eafter and Trinity Terms of thoſe Years, but from. - 


thence they continue in a regular Series, except one Term 


when he was indiſpoſed *, and the two Terms immediately 
preceding his being promoted to the Bench, when he at- 
tended the Court of Exchequer only T. Which Circumſtan- 
ces ſufficiently ev ince that theſe REPORTS were all (except one) 


taken by himſelf. That one, is of the Arguments of Sir 
Thomas Clarke, Maſter of the Rolls, Lord Mansfield, Chief 
| Fuſtice of the King's Bench, and the Lord Keeper Henley; 
delivered in the Court of r in Hilary Term 1759, 


on determining the intereſting Cauſe of Burgeſs. and beate, 


and which, as appears by a Remark ſubjoined to it, was 
communicated to him by that great and able Lawyer Mr. 


Fazakerly ; but was all tranſcribed in his own Hand. The 


* Sec Page 627. | | 7 See Page 681. 1 
| 1 h * 3 


Ly 


5 a few Days before by the Editor to Mr. Juſtice Afoburſt, to 


| moſt accurate Writer may be liable to. 


e. FP R E I A C k. 
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8 


Editor hopes the Arguments are reported. correctly, but as 
they are only a Copy, probably from a Copy made by a 
Clerk, it is poſſible there may be ſome Errors i in them, which 
the candid Reader wi ill excuſe; and lament with him, that 
by the dreadful Conflagration at the Houſe of the Noble Lord 
above mentioned in une laſt, a correct Note of that Argu- 
ment was loſt, among his other very valuable. Manuſcripts, 
which his Lordſhip had in the molt obliging Manner given 
Permiſſion to the Editor to examine Sir William Blackſtone's 
Note. Book with, and correct any Errors that might be found 
in it. For this Mark of Eſteem for his late departed Brother, 
and the kind Manner in which it was offered, the Editor 
thinks himſelf happy in having an Opportunity of publicly 
expreſſing his own, and the F _— s moſt grateful Acknowa 
„ 4 „„ a Hoa 9908 
{Forrenardy ſor thoſe whoſe Intereſt is "concerned. in this: 
Publication, and (it may perhaps be added without Impro- 
priety) for. the Public too, \the manuftript Note Book con- 
taining this Report eſcaped the fame Fate. It was delivered 


communicate to Lord Mas PE and happily had not Don 


ſent to him. 


SR 


The- State che r 63 this Work i in, FL 3 
the Trouble attending the Publication; 3 but as he had Reaſon 
\to think, the learned judge had not given it the laſt Reviſal 
he intended, he has thought it his Duty, before he made it 
public, to read the whole over with the utmoſt Attention, 
and to correct any literal Errors or Omiſſions, which the 


It has afterwards gone through a ſecond Reviſal -by a Gentle- 
man of the Profeſſion, who, at the Editor 8 Requeſt, under- 
4 2 took 
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0 to examine 0 Quotations from Reports, and other 
Authors, in order to give to the World as compleat a Copy 


as poſſible, and that nothing mighti pes eee un- 
e of che e Compiler. i 


55 70 
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plow far Be Ha F in = Ac RY Editor a 
leave to the Determination of the candid Reader. As the 
Work of Mr. Juſtice Blackſtone, he has no doubt but it will 
be received by the Gentlemen of the Profeſſion, for whoſs 
Uſe it was intended, with a particular Degree of Regard-. 


Bond 003 DAS. 
hatever Krrets may be found j in the Publicationgi the rakes? 
the Demerit u pon himſelf, hoping that the Merit of the Work | 
will atone for any Defects on his Part; and that due Allows- 8 

ance will be made for the Editor's ial Ignorance, till now, 


of the Buſineſs of Publication; a Taſk he did not; undertake 
as a Voluntier, or as thinking himſelf peculiarly qualified for, 


but as being called upon to engage in it, not only. as a Labour: 
of Friendſhip, but as a Duty incumbent on him, as een 


ol the e and Guardian of his infant Childreh. ( wat B-. 
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According to _ Order of their Determination. 


the CASE 8 


EP . 


N. B. They are all Determinations of the Court of King's Bench, except otherwiſe expreſſed. 


——_— 


* 
— 


Michaelmas Term 1746. 20 G. 2. 


ANKE Vv. Trotman Page 1 
The King v. Spriggins Y 
Hale v. Caſtleman <= 21d. 


The King v. Charles Radcliff 3 


Hilary Term 1746. 20 Geb. 2. | 


Powel-v. Lite 


Holdfaſt on Demiſe of Anſty v. 


Dowſen. In the Exchequer- 
Chamber. -_ EL zbid. 


| Faſter Term 1747- 20 Gam. 2 


The King v. Lord Vane - "8 
Walkhouſe v. Derwent and Lar- 
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| 48 56 15 for Deed reag Seal. 
ny = : 5 -. fam Matter read Motion. 
34 111 for Offcar:iorium read Officiariorum. 
\ \ 6 for Juramena read Juramenta 1 . 
| 11 tor either read Maſter 1 9 N 
88 24 for Lancaſter read Launceſton | 
86 29 for Sc. read and therefore 
837 1s for no fead not 
916 for the read thaugh 
gz in marg. for Execution read Exceptien. 
94 9 for Inuit tional read Inquiſaorial 
— 27 for theje read this 
g6 19 tor de/ire read derive = . 
11 5 for Directors read Doctors . 
1323 9 for the gone into read then LED into the 2 5 . : 
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159 16 Cele nat 5 . 
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326 15 for his read this : 
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404 in marg. add T:z/e by before Peargree 
434 22 dele have between 10 and his | | g 
| 436 11. for it read He 3 \ 
. hs Kt 467 in marg. for Fine read Fa# 8 


500 29 for Chad read Charles 
513 29 for laemnity read Indemnity 
b 8 565 5 fer yearly read year © | ; 
598 14 for 1763. read 1765. - 1 5 
- bop in marg. for Deniſe read Deviſe TD 
630 in marg. after Con en. add of Truftees 1 
044 19 and 20 for where in the Court it avas, read wherein the Court ; 


650 29 inſert ot after avould 8 
In the W Fel. 11, Line 15 and 17, for Recor read Vicar. "5: @ 
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20 Geo. 2. 1746. In the King's Bench. 
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Haokey a Jainſt 1 Trotman. ED Gf A alt. 276 
— * (ot 14 «2,45 L GC nA / Te 1026.10. 
OTION for a new Trial. Plaintif was a Banker ; No new Trial pn 
had a Bill on Defendant; for which the Defendant — 4 
R. CU 


gave him a Bill on another Banker, at Twelve at neither a- 


| Noon, who ſtopped Payment before the next Morn- — = 2.6 * 
ing The Queſtion was, Whether Plaintif or Defendant ſhould 3 . 


ſtand to the Loſs; or whether there was any Laches in the preſcribed 
Plaintif, who got the Bill marked for Acceptance the ſame r bps 


Night. On the Trial the Jury found a Verdict for the De- — 


fendant. F | ; 8 A bu 


Sir John Snail ir R. Lloyd, and Mr. Ford argued for ths 
Plaintif, that he endeavourgd to receive the Bill as ſoon as in 
the common Courſe of Rliſineſs it uſed to be received ; and 
that ſome Time muſt be allowed for the circulating Paper 


* redit. : - | | | 
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Mr. Hume Campbell 4 Stracey, contra, 1384 it down that a 
trading Jury was the beſt Judge of this Caſe, and had not gone 

againſt Law in this Verdict, the Law not having preſcribed _ 
any Time for receiving Bills; and that the Court was not > 


ne unleſs the Jury was manifeſtly "_ 


Per Cur”. 10 Chief Juſtice. I _ of 95856 for the Plaintif 
at the Trial, though there was Variety of Evidence; but doubt 


whether the Verdict can be ſet aſide, as it is a Queſtion of HIN. 
Vor. 1. 3 B | Fact, | ent. 
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r ˙ w—?à.˖¹.. Oe or eh OC EE TR INES * 
3 eee e ION" Is a 
N 
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Trformation 
for pretend- 
* ing to read 
| tae Riot AQ, 
denied. 


Attering = 
Sheriff ve ar- 
rant no 
Ground for 
an Attach- 
ment, unleſs 
an ill Ut 
made of it. 


r 


P act, Whether there was convenient Time dilowed for receiv- 
ing the Money. ET | 


Wright Juſtice. The Jury i 1s the proper Judge of Chen 


and Facts. But the Queſtion here is, Whether the Plaintif 
had any Time at all. Some Time muſt be allowed: There. 


fore I doubt whether the Verdict is not againſt Evidence, im- 
| puting Laches to the Th, *. there was none. 


e n Jufice Both ** and Judges have been Ty” iifferent” 
Sentiments as to this Point. The Queſtion is; Whether the 


Plaintif has uſed a reaſonable Diligence or no. This the Jury : 


are to judge of. There certainly was Time, though by inciden- 
tal Circumſtances it was very ſtrait, The Precedent would 
be dangerous to ſet afide a Verdict, which is neither againſt 


Law . 4 


1 


Foſter Juſtice. Reaſonable Time is what is ſufficient to receive 


it in. The Verdict is not againſt Evidence. Bankers have no 
Right to eſtabliſh a cuſtomary Law among themſelves at the 
a of other Men. 


Rus Nj; for a new Trial DISCHARGED. 


The King again/? of Sign 
" OTION for an Information. Spriggins had mortgag- 
ed a Coppice : The Executor of the Mortgagee employ- 


ed Men to cut it down. The Mortgagor, not being a Magiſ- 
trate, read a Paper which he ſaid was the King's Proclamation 


2gainſt Riots; but it not being proved to be io, no Informa- 
tion was granted. | 


Hale agi Caſtleman. 


HE Plaintif s Attorney had inſerted in the Sheriff 8 Wes 
rant to arreſt the Defendant another Name, beiides thoſe 
whom the Sheriff had directed it to, and who arreſted Defend- 


ant, On the Sheriff's complaining of this, the Name was eraſ- 


ed; but the Attorney ſwore, Not by Him. Mrighit Juſtice was of 
Opinion to grant an Attachment for this ; but Lee Chief Juſtice, 


=: | ET Denniſon 


1 


Mich. Term 20 Geo. 2. K. B. 


Denniſon and Fgſter juſtices, though they diſapproved of the 
Thing, yet thought an Attachment too hard, as no ill Uſe had 
been made of the Warrant. 5 


3 5 


H E Priſoner | was attainted of High Treaſon in 151 
for being in that Rebellion, and had eſcaped out of 


Brother of the Earl of Derwentwater, who was then execut- 
ed) and had-entered into the French Service. During the late 
Rebellion he was, with other French Officers and Troops, 
taken at Sea on board a Ship ſaid to be bound for Scotland, 
and confined in the Tower till this Term ; when the Attorney 
General * on the 19th of November moved 5 a Habeas Corpus to 
bring him to the Bar of this Court, and he was accordingly. 


the 21ſt of November. 


At his firſt A hs with ſome Levity and Indecency, 
the King of France, whole Commiſſion he had borne theſe 


3 gland and France, and demanded that his Commiſſion might 
be read: but the Court told Cw that could not 08 done. 


He was 1 called to, to hold up bie d which he re- 

fuſed to do; which the Attorney. oblerved to bi a mere Point 
of Form, and therefore inſiſted he ſhould be arraigned without it. 
Lee Chief Juſtice then deſired the Priſoner to com ply with it, 
a uſual Ceremony; but he refuſed, ſaying, if it was a mere 
Point of Form, it might well be diſpenſed with in a Stranger ; . 
if a Point of Moment, he was determined to do nothing that 
might argue a Submiſſion to the Juriſdiction. 


It was then lanai of Km What he had to ſay why Sen- 
tence of Execution ſhould not be awarded againſt him accord- 
1ng to his former Judgment; and was informed that, unleſs he 


anſwered, Sentence would immediately be aw arded. He then 
deſired 


\ 


Nees (it was thought by Connivance, being the younger 


brought up by General Williamſon the Deputy Lieutenant, Su 


thirty Years ; claimed the Benefit of the Cartel between En- 


The Kang hs Charles Radcliffe. Sf C/ Ur L /50 
1 . 


* (Ryder) 


diſclaimed the Juriſdiction of the Court, as being a Subject of 


Court will 
take no No- 
tice of Com- 


miſſion from 


a foreign 
— 


Arraignment 
ſins holding 
up the Hand. 


OV 


4 Mich. Term 20 > Geo. EE 


Rule not 
granted for 
Acceſs of 
Counſel to a 
State Priton- 
er. 


7 


reſt upon. 


red Counſel to be aſſigned him, to adviſe Addn what Plea to 


accordingly aſſigned him: Who deſired Time to prepare them- 
ſelves. And the Monday followin g. the 24th of Noventber, was fix- 


ed to bring him up again. 


FA Rule was then moved for, to admit the Counſel to have 
Acceſs to the Defendant, now a Priſoner of this Court, but, 


Mr. Attorney objected to it; unleſs Leave was previouſly obtain- 
ed from the Secretaries of State. But Mr. Solicitor (Murray) in- 


formed the Court that he was told, the Secretaries had already 
given Orders for that Purpoſe. Whereupon the Court ſaid, then 


hore was no Occaſion for any Rule, and ſo none was granted, 


November 24. The Priſoner was d into Court, and 


there immediately began reading the Cartel, which ſtipulated 


No putting 
off a Trial 
on a collate- 
rai Iſſue, un- 
leis the De- 
fend. And w' 111 

urge himſelf 
P 182 im 
of ths Ax > ut2- 
tion Dy Ari- 
davit. 


that all Officers, of what Nation ſoever, ſhall (if taken) be ex- 
changed, &c, But the Court took no Notice of this, and de- 


manded as before, What he had to offer, Sc. To which after 
ſome Delays he at Jaſt anſwered (without holding up his Hand) 


that he was not the Perſon mentioned in that Record, Mr, 
Attorney then averred that he was; and Iſſue being thus join- 
ed, a Jury was called to try it at the Bar . | 0 


The Priſoner's Counſd then es for farther Time; and an 


Afiidavit was ſworn in Court by the Priſoner, under the Name 
of Count de .Derwentwater, ſetting forth that two Witneſſes 


who were mentioned by Name, and who could prove he was 
not the Perſon they would have him to be, were now at Pru/- 


fels; but would come over if ſufficient Time was allowed to 


tend for them. 


The King's Counſel (viz. Mr. Attorney, Sir John Strarge, 


Mr. Solicitor, and Sir Thomas Bootle) objected to this; unleſs 


the Priſoner would abſolutely and directly ſwear, . he was not the | 


Charles Radclie who was attainted in 1716. alledging, bp 


That this was a collateral, not an original, Iſſue. The Fact 
to be tried was, Not whether he was guilty of Treaſon, 


but whether he was the Perſon formerly attainted thereof. In 


* 


; 


And, at his Deſire, Mr. Ford and Mr. Foddrel were 
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in collateral ones, the Trial is always — 2. That _ 


requiring ſuch poſitive Oath from the Priſoner, no Injury can 

poſſibly be done to him. If he is the Traitor formerly convicted, 

he deſerves no Indulgence: : If he is not, he may ſafely ſwear it. 

If the Priſoner will not ſwear it; the Court will conclude him 
to be the Perſon, and ſo thew him no F avour. 


To this it was opiiad by as Connfel for the Priſoner, That 
he had been confined for more than a Year without being brought 
to Trial, or knowing what Charge would be brought againſt 
him. That the Crown had taken this whole Twelve-month 
to ſeek after Evidence; and would not allow the Priſoner a 


Term, nor even a Week, or, a Day.. For though Notice of his 
being brought up was given to the Priſoner on the 10th Inſtant ; 


it was countermanded the next Day, and no freſh Notice given 


till the — before * was brought up. 


0 to the firſt Objection; allowing a Diſtinction to be 
ſometimes taken between original and collateral Iſſues; it 
could hardly be admitted here. For if the Priſoner. be not the 
Perſon attainted (which mult yet be ſuppoſed) then with regard 
to him the Iſſue is indeed an original one: For it is. the firſt 
Time that he has been.called to anſwer the Charge againſt 
him: His Fortune, Liberty, and Lite, are equally j in Jeopardy 
now, as if he had been indicted of High Treaſon ; and he is 


entitled to the ſame Indulgence in order to fave += The | 


Condition of Foreigners would be extremely hard, and the 
Engliſh Nation be odious to all the World ; if we were to ſet 
a F of taking a Man on the high Seas, bringing him to 
England, charging him with a former Conviction thirty Years 


ago, and (when he begs Time to fetch his Witneſſes m | 


beyond Sea, in order to clear himſelf) t telling him it is the 
Cuſtom of our Courts, to proceed to the Trial of ſuch collateral 
Iſſues inflanter. 


As to the ſecond Objection; it is a Maxim in our Law, 


\% 


Nemo tenetur ſeipſum accuſare. To: demand an Oath of this 


Nature is in Fact to force the Priſoner (if guilty) into a Self 


Accuſation, by his Silence; or elſe into Perjury, by taking it. 


_ It is true, were he innocent, it could not hurt him : But one 


ei . 5 . | might 


— 


might, with qa] Propriety, object to poſtponing a Trial on 
an original Iſſue of Felony or Treafon, unleſs upon the fame. 


Conditions; which Conditions have an inevitable Tendency to 


No peremp- 
tory Challen- 
ges in colla- 

teral Iſtues. 


| overturn that fundamental Maxim aforeſaid. 


As therefore it is allowed char i in thoſe Caſcs a Trial may be 


poſtponed, upon ſuch an Affidavit as the preſent; they hoped 
the 1 Caſe was within the n Reaſon. B 


Sed per tot. ROTOR Unleſs the Priſoner will make a poſitive 


Affidavit, as required by Mr. Attorney; the Trial cannot be 


put of. Which he refuſing to do, a Jury was im _— 
on the Spot by the Under Sheriff of Middle ger, who attended 


for that Purpoſe. TEL N N 


——— 


The Priſoner was allowed no peremptory Challenges to 


the Jury (though he demanded that Liberty) on the Authority 
of Lord Hale P. C. $vo. who ſays (as cited by Mr. Attorney). 


that in collateral Iſfues no peremptory Challenges are allowed. 


N. B. He immediately. ſubjoins the Reaſon; becauſe in ſach 
Iſſues the Party's Life. is not in jeopardy. | 
1 5 : — : - : 


On the part of the Crown four Witneſſes were produced, 1 
whom the Principal was General William Jon ; who ſwore, That 


the Priſoner had in Converſation confeſſed, that he was the Per- 


ſon in queſtion; and that he had eſcaped out of Newgate, and 


told: him the Manner of his doing it. 


a the part of the Priſoner no Witneſſes were e but 


Mr. Carpentier, Envoy from the King of the Tuo Sicilies; in 


order to prove how long he had been in the French King's 


Service: but he was not permitted to enter into Evidence on 


that Head. However he deſired Mr. Carpentier to bear wit- 
neſs, of his frequent Frotells be on the Juriſdiction of the 


Court. 


A ttorney i. | 


neral may re- 


ply with new 


matter, in col- 
lateral Iſſues. 


The Counſel for the Priſoner obſerved upon the Evidence w 
the Jury: after which, the Attorney General {contrary to all 
Practice, as no Evidence was given by the Priſoner) inſiſted and 


was permitted to reply. In which, he informed the Jury of the 
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rifoner' 8 Refuſal of th Oath which was tendered to him; no tho" no Evi- 
this he inſiſted was the ſtrongeſt Proof of his Guilt, As this 2 
vas firſt mentioned in the Reply, his Counſel had no Oppor- Toner. 
tunity of explaining that Matter to the Jury: Who, after with- 
drawing from the Bar about three Minutes, found a Verdict; 
That the Priſoner was the ſame Charles Ratels fe who was indicted 
and convicted in "70 | | g 


A 455 Aba was afterwards made, to plead he Act of 
Grace, 7th Geo. 1. in ſtay of Execution, but the Foundation 


of the Plea — very flender, it was dropt. _ 3 


And the Pritt at the Bar, by the Name of Charles Karel 15 
was ordered for Execution on Monday the 8th of December; at 
the Suggeſtion of Mr. Attorney ; who obſerved, that two Sundays 
would have intervened, which was the uſual Practice at the O/d 
Bailey. The Priſoner took his Leave of the Court, with this 
speech; I hope your Lordſhip will allow me time enough to 
« ſend to Lord Morton (then a Priſoner) at Paris; for we are to 
*© ſet out upon the ſame Jowenay together,” 


Y 
He was „ beheaded on Tower Hill on the Day _ 
N by the Court. e 5 F 
5 The End of Michaelmas 20 Geo. 2. | I 747. ; 
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Payment 8 | 
the Plain- 


HE Plaintiff had privately e his Attor- 

1 ney in this Cauſe. The Defendant afterwards pays 
17 APE Agorney, | him the Debt in Diſpute, for the Uſe of the Plaintiff. 
changedwith- 


D lere of Ahd the Court held it a good Payment; becauſe the 9 
2 the Court, Was changed, without. Leave obtained 5 the e, 185 
82 


» will be good. 1 275 5 | pl 5 
7 oy 9 p at on Demiſe of An y 2 828 Dowlen.” 


4 ) 5 by TH... 5. | | | In ans Eucboue Chamber 5 


, | OH N 7. hompſon a ſeiſed! in Fee, by his laſt Will 9 
Lands to Dowſen for Life; with Asad to his Iſſue in 
Tail: He alſo deviſes a Legacy of 10 J. each to Jobn Hales, and 
Elizabeth his Wife, and an Annuity or Rent-charge for Life to 
Elizabeth Hales, to her ſeparate Uſe, charged on his real and 
perſonal Eſtate; which he alſo charges with the Payment of all 
his Legacies. Fohn Hales was a ſubſcribing Witneſs, to the 
Will; and after the Death of Teſtator, refuſed to accept his 
Legacies of 101. when tendered.  Dowſen the Deviſee enters 
on the Land, and Anſiy the Heir at Law brought an Ejectment 
to try the Validity of the Will. The Jury found the Facts above 
v. Strange, ſtated; and the Court of King's Bench determined in favour of 
1293. the Plaintiff, That the Will was not properly atteſted by three 
credible Witneſſes; on account of the Intereſt of John Hales. 

Draſer * a Writ bas Error in the e Chamber, 
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Hi Term 20 Geo. 2. Ex. Ch. 
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where it was aw the 1 oth of February, the I 3th of February, 
= and the 36 of March, 1746. 


Sir vue Strange for Anſiy, the Defendant i in Loot. 


-T he Law is jealous of the Credit * # udges, Officers, Jorors, 
and Witneſſes. Judges cannot judge in their own. County. 
Various Exceptions are allowed to Sheriffs, Sc. Various Chal- 
len, ges to Jurors, who are to be omni Exceptione Majores. 

3 

The Law. is no leſs N of W eſpecially with re- 
gard to Deviles. 1 8 5 


— 


* 
ad 


By conlon Law, no Eſtate greater than for Term of Years was 
deviſcable by Will. Co. Lit. 111. b. Wright Ten. 172, 173, 174. 


When Uſes were introduced, Uſes were deviſed, Plowd, 302. 6. 
and Ceſtuy que Uſe could compel the Execution. By the Statute 
of Uſes, 27 Hen. 8. the Poſſeſſion was drawn to the Uſe, where- 
by Uſes were no longer deviſeable. 


| The Star. 32 and 35 Hen. 8. gave Leave to deviſe, in Writing 
made during the Life of the Deviſor, two Thirds; which the 
Stat. 12 Car. 2. extended to the whole of his Eſtate: Then came 
the Stat. 29 Car. 2. which the Preamble declares to be a Guard 
againſt Fraud. | . 

By Conſtruction of the 32 Hen, 8. bare Notes in another 0 
Hand- writing were allowed as Wills. Anderſ. 34. Keilw. 209. 
Dyer 72. Cro. Eliz. 100. The preſent Statute adds Signing 
either by the Party, or by ſome other Perſon in his Preſence, or 
by his expreſs {7. e. verbal) Direction. Sealing is no Signing 
within the Act, 4 Lev. 1. though the Name wrote at the 
1 in the Tela S OWN Hand &. 3 Rep. 36. 


The Statute 110 requires Atteſtation and Subſcription by 
Witneſſes that they may be certain of the Inſtrument which 
| they atteſt : And this in the Preſence of the Teſtator. 


. 3 muſt alſo be three credible 22 | 7 N 
Wa. D A Man 


— Hilary 1. erm 20, Geg:- oY Ex. Ch. : 
11— e gere = 


A ia 
F. 57. 


. Hales is an intereſted Witneſs. His Wife has a Rent 


HY © 


: to reinſtate the Heir than to diſinherit him, live 


termine, who ſhall have the Eſtate, by accepting or refuſing 


A Man may be a credible Perſon, though not. a credible Wie 


**charge'on the Lands deviſed. ' His Legacy 1s, alſo ebenen 
both real and perſonal Eſtate; and the Jury have not found the 


| 5 Aer to be F one: ſufficient. = 18810 5 
88120 


He who is to gain by the Win, is not | the credible Mens 
meant by the Act, and Lord Hole who wag, it. ad mi 
vi nerds 
The Word credible is not added in the next Claſs of the 
| Act, touching Revocations; becauſe leſs Solemnity i is neceſſary 

2 eQ* Sd : : - 1 * 
An: a parol Will, the Deviſee could not his - a Witneſs. Styl. 
30. and ſhall he be allowed in a written one according ah the 


"Statute ? 


2 1 1410 138. f 


* 12 * 


4 N 
ql: * 2 


A Wine cannot be credible if liable to Suſpicion. 3 
L334. Carth. 35+ Two Witneſſes to a Will, and two others to 
a Codicil, not allowed to be three 8 n, Hl. 16 eln 2. 
"KI and Sergiſon. 901 


The Stat. I. 3. of N and the Stat. Ann. concern- 
ing Game, mention credible Witneſſes. It was determined 6 
. Geo. 2. that Partakers of the Poor: s Rate were not ſo, — 
kat have : a Share i in the Pepalties. Wfl. 

. rig at 27 415812 
t What Time . the Witneſs he. oredible?. At the Time 
of Atteſtation ; not when he i 1s called to prove the Will. Were 
he to releaſe his own Legacy, and Wife's Annuity, he would 
not be a credible Witneſs. Suppoſe a certain Age or Dignity 
were requiſite to qualify a Witneſs, muſt not that be at the 
Time of Atteltation ? Can a Child be a Witneſs. and prove it 
wheh., grown up? It is not in the Power of a Legatee to de- 
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his Legacy. By the civil Law, the Witneſſes muſt be credible 
cum 1 ſig gnarent. ,C. 6,4 3, I. Suppoſe a Witneſs becomes iſffa- 


mous, that does not vacate tha Will, but! he ſhall be conſidered 
as dead. Jones and Maſon, P. 2 Geo. 2. Allowed on Ward 


1 2 «\ 


5 


% be 7 * 5 bt 2 reer 2,4 * 
2 8 5 fy n 8.4 . W . q 3 2 D — 5 5 1 n Wa. of r : 
Y : - . : o IE one oe LF , WE SOFIA OTA JI . : FCC / i oe I Se OI 
a , - : SF Bo OY Nee A / dos ” 5 r e EI, „% ELL et A OR oo CAC =» (6 ode III OE I nh OE VS and RY 
„ 2 RIS. hg IS 8 2 3 * * 5 3 n n 8 e RR Oe DREAD nn Ee No OI r SIE HRS AUF 8 INES - . 2 © ee eee 8 I. 
wa vel Ee AA 8 6 . = e MOEN. WD CL CO TO VVV 5 32 TTT ROS 105 OBOE or TEE Me ED ; Deke N MP L3 TC 9 N "< MS: 5 . 8 8 1 55 
o Dt ALS 3 D I 1 Wo Oe HOOD AS TEM Bf cs X's > a W ne A NE ER CO N 28 N n 772 Wee 6 8 P Ho OR I EO ene EO ON PTL INN On * 2 n 2 FE F F e 

wer * nth JJ Es te 3 Ons 1 ͤ ee AL, W E * n 1 5 n CRIED N oY 3 rr . ß og WTR! E 4 % n g : T 

5 8 FVV p . So ee fd ED ER ot 70 AH ne Ss JJ... I EN UOTE got IT ed J ᷣ ᷣ ᷣ Kd Wor Fg as MR LES OR, Eons 5 * 8 15 NS TAE DET 7 
2 2 3 . * wy * 


. 45 : l 8 

% „ EE Ae, mo 
: . 8 Dees SLIM N 

© MA (a WON TY 8 . 


12 717 435 


I 1 4 1 if : : ' 1 f vi 
, PL, Fr. 4 i *. 189 * 7 


\ 2101 13 


B ſiaabeth Hales Annuity is not in the Power of the Hato 


F * , 1 15 > ? Cl 10 | 


_ nels, if he did not know the Contents of the Will. 
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5 e and "Femme, i ee 4, Raym ß: Comm 919994. | 


Haltb. 514.1 c. temp. W., 3- A Deviſee i in Remainder was 
Wirdels to a Wil, and not allowed. 4 


andi: 55 bas 1891 1 
11 Loy 404 5 Of {snot99q 


| ObjeRion. Hales is a good Witness, qubad 5 Deviſe to the 


D ; for in the Caſe in Cartbeu, the Dit! is bad i the 


Mitigſt, and he is, a bad Witneſs to that Deviſe. | So ſays the 
Book. But EY were no other Lands deviſed in the Will, 
than thoſe to e x = 8 av 


18 8 
$ 04 HA 


Anſwer.” *Holes would not be a credible Wha even af his 
Wife s Annuity were charged on other Lands.. 3 Med. 363. A 


W 8 muſt be credible 2 toto, or not at all. 


RY [ 
® Þ 


159 8 ol 


fi DOE 0 


0 Supe Four Eftates deviſed to fog Gee Perſons, wh 5 
all witneſs the Will. Are they credible Witneſſes to _ others 
feſpective Deviſes, and not to their own? There 1 18 9905 75 In- 


ſtance where the Statute, has been looſely conſtrued. 1 55 
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We are not to be bod [TE the nice Scrupſes - the 20 
Law, with reſpe& to Witneſſes; nor indeed is civil Law ſo 
nice in teſtamentary Caſes as ſuppoſed. | Domat. +8 3.1. 5K * 8, 
9. 10. Heeres non, Legatarius Poteſt a fe een | 


meant the Heres 1 or Executor. 25 12 = 3 
30 1278 Gf 51, 191 03 56 
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His Inteteſt therefore is 8 ſmall. 
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Domat, in the ſame Section, The an Executor may be a Wit- 
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Hilary Term 20 "Geo. 2- EX. Ch. 


| nn „ adh 9 67. The Teſtiniony of of 
a Legatee may be good for the Reſt of the Will, 8 not for 


his own Legacy. : 


As to > 3 Lev. 15 the practice is now otherwiſe at NM. j ; prins. 


| "Where a new Clog 1s laid on Devilte as by the Stat. 29 Car. 2. 
the Court will not enlarge the Meaning of the Words. 
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On the Statutes of Hue and Cry; the Plaintiff may-be a Wit⸗ 
neſs ; and credible if the Jury think proper. Here too, the Sta- 
tute of F rauds requires a Witneſs generally; whether credible 


muſt be determined by a Jury. 


It is true, that a Se cannot be a Witneſs as ; to Rights 
of Common. Hob. 92. But it is his own Right that is * bn of 
So of Pariſhioners with 1 to a Modus. | 


| TY to the Time of the Witneſs being credible. I 24 Ren. 
730. Salk. 691. Legatees were admitted to be Witneſſes, | having 


received or releaſed their LE 


I Sid. 31 5. a Legatee may be a Witneſs ; — he makes 
over * Legacy, even r Trial. 


0 


Lea and Libs groves nothing to the prof a 


T ter and Refuſal of a Ln amounts to an abſolute Re- 
nunciation of it; and beſides, here the real Eſtate is only chargeable 
with Legacies conditionally, if the e is not ſufficient. 


A Will may be good in Part. Thus a Deviſe of all Lands was 
void by the Star. 32 Hen. 8. as to one Third only, but good as- 
to the remaining two Thirds. | . 5 


If a Diſſeiſee enters on Part only * the Land difleiſed, his 
Will wall be good pro tanto. 


If a Deviſce of Land dies, links be Teſtator, a Deviſe to the 


Remainder Man is good. | g 
VV | 8 Maxim 


e — 


2, Y £ KS 
4444 EF 
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oF "ye Suſpicion of F raud wee Ge” oh 
—— * edt 

tv what- Intereſt has Hales ? ? If Dowſen gets * Eſtate, how . 
will he get his Annuity ? Will he diſtrain? If he does, he can't 
ayow under the Will ; for we admit he cannot be a Witneſs to 
prove his own Rent- charge, Godeolph 45 5. 459. Sebi £4 


. 20, 21. ge, os | 8 


Teſtator, by 8 Hales a Witneſs, ſhews he meant 16 re- | 
roke. his Legacy. It is an implied Revocation. For Wills 
muſt be ſo conſtrued as to make thiem ſtand FUR if poflible.- 

36 50 Jlorm 
If two directly oppoſite W in ſame Will, the latter 
muſt ſtand. The Teſtator muſt be ſuppoſed to know the Stathte; 
therefore by calling Hales as a Witneſs, who was before: 4 De- 
gatee, which Capacities are wholly inconfiſtent with each other, 
he virtually reſcinds the Legacy. The Atteſtation is an 
_ eſſential Part of a Will,, as well as of a "Deed; Hence it 
follows, that the Will is good with reſpect to every Body but 
Jobn Hales. The Caſe of Oxenden and Fenrite does riot-inter- | 


fere with this e 


EE ; 
As to the Caſe put, of four Witneſſes to a Will containing | 
four different Deviſes to each Witneſs reſpectively; there three 
come to ſupport the Deviſe to the fourth ſubſcribing. Witneſs. 
That nqt the Caſe here. Plaintiff in Error no Witneſs to the 
Will. The Rule i is, that a Legatee cannot be a good Witneſs, 
quoad, Bachler or any other Witneſs. See Godalph. 67. And 
then each Witneſs muſt loſe his. own n Legacy of courſe, to * 
himſelf to be a. Witneſs. : 
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Mr. Cad for Defendant i in x Error. 1 £5 MW 543 yd bio 


- The Legacies are in Low the 98 as if potk © to Jobn þ Hates 
No diſtinction of Property between Huſband and Wife. | 


I The Annuity i is alſo the Huſband 83 he might e and 
ayow . for it. If Halet therefore is competent ang 3: omg 
FR, | — | —— 2 he 
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| Hilary Term x 2 Geo. 2. Ex Ch. 


— 


who is not? Judges can never have abſolute Cans of Facts; 
that ariſing from a Man's own Mind. —Seldom Demonſtration: 
for the Medium muſt be clear to conſtitute that; and the Medium 


is uſually a Thing to be tried. —On ſuch Trial, written Evi- 
dence is the beſt Kind, and parol will ſeldom be admitted where 


the other can be had. Among parol Evidence, no intereſted 
Witneſs can be admitted, tho' he 1 1s Intereſted my or con- 


1 only. | | : 


"here an intereſted Witneſs i is forward to Prove a Deed, he 


1s to be the more ſuſpected. 


. Witneſſes have been rejected on the Trial of 
Commons and Modus's. The Objection of high Antiquity. | 


Co. Lift. 6. Salk. 283. Remainder Man expectant on an 
Eſtate Tail cannot be a Witneſs, though his Eſtate is in the 
Power of another. Here, Hales is embarked i in the fame Ven- 


ture with the Devine, 


The Queſtion | is the Validity of tho Atteſtation, and furely 


Hales ſhall not be a Witneſs to this. He is Witneſs to the Title 


of his own. Annuity. 
Styl. "oY Legatee no Witneſs. 


1 P. Wm. 10. Children of Legatee Witneſſes to a Will : 


Will rejected by the 3 


1 Ld. Raym: pa. | Teſtator gave Legacies to Servants living 
with him at the Time of his Death: two Servants Witneſſes ; 
their T eſtimony not good, though their Intereſt a. 
at the Time of ſubſcribing. „ 8 


6 Rep. 15.6. gives the Reaſon why common Law would not al- 


low the Deviſe of Lands. Wills have intruduced more Fraud, 
Roguery, and Perjury, than any other Conveyance. Rogues 


think to compound for their Villanies by giving Donations to 
Hoſpitals, &c. Miſers grow more tenacious in their Lives, as 


they know they can give when they die. It is a miſtaken N otion, 
that of favouring the Execution of Win; the Favour 1 is due to 
the Contents. 


_— . 
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Hilary Term 20 Geo 2. Ex. Ch. : 15 


Courts of Juſtice ſhould not refine on the Statute of Frauds; for 
fuch Refinements would let in the Miſchiefs which the Statute 
was meant to prevent. The Act is a ſure Guide. on and Libb 
ſhews the Strictneſs wherewith this Act has been conſtrued. 
Departing from the Statute in favourable Caſes, may be a Prece- 
dent in thoſe which are not ſo. | 


5 T hree Witneſſes is - Degree of Evidence which the Ad re- 
quires. Two may ſwear true, and ſo may oe; but the Evi- 
dence is not ſo credible, | | | 


* Hales is no Witneſs, even with reſpect to Diſs: 18 | 
under an undue Biaſs. The Caſe in 2 Roll. Abr. 68 5, where 
four were indicted for Perjury and admitted Witneſſes for each 
other was in a perſonal Cauſe; but Hales is to eſtabliſh a 


Deed. 


If by Hales's Evidenes the Lands ſhall paſs, the "PT 
muſt paſs too. He is Witneſs to the Execution, which muſt 
extend to the whole Will; for a Will is an entire Thing. 
A Will cannot be good or bad, in part only, for want of due 
Atteſtation. Shall a Witneſs be competent as to part? Can any 

one Deviſe be void for want of due Atteſtation! ? 


The Argument FT a partial validity, drawn from the de- . 
viſe of Lands in Chivalry, proves the contrary of what it was "x 
alledged for ; being {till an entire Will as to what the Teſtator 
can Gilpols of. | 

N 3 - 8 
| The Diſtinction of a Legatee's not being a good Witneſs guoad 
in own Legacy or that of any other Witneſs, how is it ground- 
ed ? This is only made to evade the Caſe, and is a Doctrine | 
fruitful of Abſurditics. | | | 


As to the Nen of Legacy by calling chey Legatee to 
witneſs ; Teſtators are not {ſuppoſed to know the Law, and there- 
fore the Law is favourable to Contents of Wills. So that he 
cannot be ſuppoſed to have intended ſuch Revocation. Beſides 
his is mere 8 againſt the clear Words of the Sta- 
I tute, | 


| Witneſs : 


- Witneſs muſt be credible at the Time of Atteſtation, as is 
plain from the Words of the Act. He cannot become credible. 
afterwards by releaſing or receiving his Legacy, for mee is con- 
feſfing he was once not a credible Witneſs. Pe EY 


Serjeant Pri zme in = Sas. 


Hales cannot. avow, if he diſtrains for his Anouity'; for he 
muſt then pPręve the Will. As therefore he can receive no pre- 
ſent Benefit from it, there is no preſent Intereſt i in him, nor 


in his Wife 18885 his Life. 


: 1 Man after Eſtate Tail has an Eſtate veſted in 
| him, while Eſtate Tail ſubſiſts; though Tenant in Tail may 
| deveſt it afterwards. Therefore he is Witneſs in propria Cauſa. 


Pauper cannot be Witneſs on Proſecution upon the Game 
Law, becauſe he is to receive the Penalty. It is his own Ti- 
tle that is trying. Szy/. 37%. is an e Note, no © 


cial * BD 


Allowing that a Witneſs muſt be competent Tempore F Fonand] 
if he is only a Witneſs to the Execution, not the Contents, as 


is ſaid ; what Bias is he under? He would moſt naturally pre- 
ſume he was not intereſted in the Will, becauſe called to at- 
teſt it. The Law will not preſume that he knows the Con- 


N | 


38 


No > Ae cited to how; that Deviſee or Legatee may 
not be a competent Witneſs guoad alios. Nor that a Legatee, 
even though he has not releaſed, may not be a good Witneſs 
to the Execution of a Will. Nor that a Legatee 1s entitled to 


| bis Legacy by that Will which he witaeſſes 


A Man may be 1 ignorant of the Kane, in order to 
forward his Latent, not to defeat it. 


ps, 453 Marg. | r 368. Perk. 478. Plowd. 444; 
pH: An Act done by a Teſtator, repugnant to any Part of a 
Leitament, is a Repeal of that Part of it. — 

| Wills 


| = Term 20 Geo. 2. Ex. Ch. 


th 


Wills were a great Acceſſion to the people, as they delivered 


us from one of the Bondages of feodal Tenure; under which 
Tenants were not ſuffered to diſpoſe of their Lands, becauſe 


Lords would loſe their Marriage, Ward, and IO” 5 


Every Deviſe i is by the Words of the Statute 8 to be 
8 ſeparate. 


Legatee cannot be a Witneſs to the Legacy of a Brother 
Witneſs; becauſe the Brother Witneſs's * is by Act of 


Law reſcinded alſo. 


In Lea and Libb it is only determined that te cannot be | 


three ; there were never three preſent at once. The Queſtion 
was, Whether a Witneſs to a Codicil, was ſo to the Will ; ; that 


is, whether he was abſolutely a ſubſcribing Witneſs ; not whe- 
ther, uppoſing him a Witneſs as Hales is, he was competent 
or credible. . | IE, 8 


N. B. This Cauſe, before Judgment given, was compro- 
miſed by. the Parties ; * * occaſion to Stat. 25 G. 2. 
. | | , 


The End of Hilary Term 20 Geo. 2. 1747. | 
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20 > Geo. is 1747. In the King 8 Bench. 


4 tr "27 The King again 2 Lord Vane. 
. - | 
No Informa ORD Vane etal 4 1734. By the "Mar- 
tion againſt a 
Huſband for riage Settlement 400 J. per Ann. Pinmoney ſettled on 
endeavour- 


n Lady Vane; to which Lord Vane added afterwards 
his Wife, 300. more. Soon after, ſhe libelled him in the ſpiri- 
Py s tual Court for Cruelty, but nothing done upon i New 
3 At * Articles were made A. D. 1737, redycing the Je to 
Foo l. per Ann. with Covenant on the part of Lord Vane 
to permit her to go where, and wen, and live with whom ſhe 
pleaſed. They cohabited again; but ſhe ſoon left him and went 
to Germany, whither he purſued her, but could not find her. 
He applies to Chancery, and obtains an Injunction to ſuſpend 
the Articles. They cohabited again in 1744, and he behaved 
very tenderly and went to Bath with her. In December ſhe 
eloped again, grew very expenſive, and kept bad Company at 
Fernhall in Eſſex. In Auguſt 1746, he came there with two 
Perſons, armed only as Travellers; got into the Houſe, and 
endeavoured to perſuade her to return to him, but to no Pur- 
poſe. She got away by Stratagem, and locked him in. In Sep- 
tember, he came and took forcible Poſſeſſion of the Houſe. She 
| moved for an Information for this Breach of the Peace, contrary 5 
„ to the Articles of 1737. = 
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1 But per Lee Chief Juſtice, F er and Deniſon Juſtices, arr 4 

if ot ticles muſt be ſuppoſed Articles of Reconciliation, not of Sepa- J | 

N A-l 45. ration. This a ſtrange Clauſe to be inſerted in ſuch Articles: 470 1 
„% © \ a We will not determine its Validity by granting Information ; S 

* 2 ce 4 which cannot be done, without puting a crimi BY and 658. we 5 

| dalous Conſtruction upon it. Lady Raæolin ſon & Caſe was very Af 5 

4 . I different | : 


25 Me · MEE AC A re * 


Faſter Term 20 Geo. 4. 2 3 


different: If the Articles are valid, there is a proper Remedy 


by civil Aden 
Information denied. 


 Walkhouſe 4 Derwent and Larwood. 


* 


F Nor-foll Quarter-Seſſions, an Order of two Juſtices re- Court will : 


lating. to a Caſe. of Baſtardy was confirmed. Plaintiff — 1 | 
was ; Counſel for the Order, Defendants againſt it They af- 9:3 Fr Lon FA, 
terwards laid a Wager, that the Court of K. B. would quaſh the 2.90 1 
Order; and Articles were drawn, by which the Defendants - 5 
agreed to bring a Certiorari in order to try it. On default of 
ſo doing, the Plaintiff brought an Action on the Articles. It 
was moved on behalf of the Defendants, that. the ee | 
thould be ſtaid, and the Articles delivered un \ 


Per Cur: We deſire the Gentlemen wood make an * of 
it between themſelves, and not let us hear any more of ; it, uh - 


being a very improper Thing. 


_ The King u webb. 
E B was Captain of a Slobp of War, and had preſſed Information 


Captain Wager, of a Merchant Ship, to ſerve as a ame ogg 5 
common Seaman. For this, an Information was granted, be- 5 = 
cauſe though Prefling may be warrantable in national Emergen- 
cies; yet Webb appears to have exceeded his Power and to have _ 


acted malicioully. 


Spelman's Caje. 1 . L- G7 3 
OTION to rechange the Venue into Middloſex, becauſe Middle is — 


the V fe . 
Spelman the Plaintiff was a Barriſter; allowed to be . * 


225 . if e by Affidavit, but not otherwiſe. 


got gainf Packhurſt e = | : 


N che Plaintiff is Attorney i in B. R * the Defendant is Attorney's 
1 ſo likewiſe, Privilege will be = Secus if Plaintif Privilege. 
belongs to C. B. and Defendant to B. R. for Defendant is not 
ſuppoſed to be preſent in C. B. as RY is in B. R. 


The End of Rabe. Term 20 . 25 RY 
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Trinity w 


A 


ſtrictly yet 


he mig. 


ral Action. 


420 


Tr mit y Term f 


A2 Geo. 2. 1747. In the King's Bench. 5 


3 


The King against Hervey. 


Mr in a pe- AR V E Y was brought to the Bar to receive Award 
—_— of Execution, purſuant to Stat. 19. G. 2. for not 


ſurrendering upon Proclamation being charged with 
not equiva- 

lent to next. 
been purſued ; ; Except as to fixing the Order of Council, and 
proclaiming it, in two Market Towns zear the Place where the 
Fact was committed. 
Miles, in another within thirty-three Miles, and in a third wi 

in forty-two Miles ; but there were four or five Market Towns 
within eight or nine Miles of it. Therefore Mrigbt, Deniſon, 


and Fofter Juſtices (abſente Lee Chief Juſtice) held, that the 


Directions of the Act were not ſtrictly purſued, as 1s neceſſary * 


in penal Laws. Not that by zear muſt be underſtood next ; 


but there muſt be a reaſonable Vicinity, of which the Court 
; will judge. 7” 


I > . FN 26, 3 again Parmiter. E * 2 70. 


The”: Out- FJND EBIT AT US Aſſumpit. Proceſs anf t two Defend- 
— 4 ants on a joint Contract. One of the Defendants being ſued | 
able, it can- to Outlawry, the Plaintiff claims his whole Satisfaction of Par- 
= * miter the other Defendant ; who pleads in Bar that the Out- 


third Perſon 


Map Pony hour was illegal, and therefore the Plaintif cannot come upon 


him only. Plaintiff demurs, Sc. 


'Fbr the Defendant it was — K. That the Outlawry 


2. That 


" 
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Smuggling. The Directions of the Statute appeared to have 


It was done in one Town within Fo Th 
1 
t 


was illegal, becauſe the Party was not commorant in the Realm. 


Trinity Tem 21 2 4 K B. 


Ss | 3 
. That Defendant Parmiter may avail himſelf of this Irregu- 
 larity ; becauſe it is no new Matter, but merely an Anſwer 
to the Plaintif s Declaration. 2 Mod. 308. 2 Noll. 804. It 
could be pleaded no other Way than i in Bar; not in Abatement, 
becauſe we cannot give the Plaintiff a better Writ. For the 
Writ was right being againſt both. No Inconvenience will 
ariſe to Plaintiff by this Bar; becauſe he might diſcontinue his 
Action, and begin again regularly. There were cited 2 Vent. 
104. I TLutw. 35 I Leon. 87. Stat. 6 Hen. 8. c. 4. Dyer 
214. Carth. 459. Though Court won't preſume Error in 
Outlawry, yet if pointed out to them they muſt take Notice 


of it. 


For the Plaintiff it was inſiſted; that ſuppoſing the Out- 
lawry to be erroneous, yet tis not void till made ſo by due 
Courſe of Law ; and therefore Defendant Parmiter cannot avail 

| himſelf of it. 


Per Cur. Lee Chief Juſtice, This Caſe is quite new. The 
Plea ſeems diſagreeable to the Rules of Law, and cannot be 
pleaded in Bar. The Plaintif cannot diſcontinue without 

* ve of the Court. The Rule of Law is, that ſuch Out- 

fies are not void, but voidable. 1 Lutw. 40. and voidable 
only /a modo, by putting in Bail, by the Party himſelf. There- 
fore, a Stranger to the Outlawry ſhall not demand of the Court, | 
to pronounce the — null. | 


Wright Juſtice inclined to the ſame Opinion, but deſired 
Time to conſider of f it. 


Deni n uſtice. If this Plea pws no Action againſt two 
Partners would ſtand. Defendant ſhall not ſet aſide a Judg- 
ment of Outlawry by Plea, An Outlawry cannot be reverſed i in 
a collateral Action. 4 am quine clear. 


4 


/ Judgment for Plaintiff, unleſs Cauſe before the End of the 


Term. 


Vor. I. G EE ö Ne: Allen 
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Haz | Trinity Term 21 Geo. 2. K. B. 
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e. e p a; ainſt Heber. | 1 

777 OY by = TIO Rp ark on the th x the 8 to whom 6. 2 
1 | the Defendant is Heir. Plea, Riens per deſcent. The 
not make the Fact was, that the Father had deviſed his Lands to the Defend- 
Hera Pur ant charged with Debts. Lu. If this makes him a Purchaſor? 
* For Plaintiff held Hoh. 30. that it will not make the Heir a 
Purchaſor. But if the Tenure or Quality of the Eſtate were 

altered, it had been otherwiſe. Dyer 124. Szyl. 148. Hedger 

and Row. 3 Lev. 127. A Deviſe to Heir ex parte materna of 

no Effect. Moor. 644. Cro. Eliz. 919. Lutw. 797. Salt. 

241. For Defendant were cited Cro. Car. 161. 2 Mod. 280. 
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Per tot Cur. If the Tenure or Hot of the Eſtate be al. 
tered, the Heir is a Purchaſor; but a Charge on the Eſtate 
does not alter the Manner of the Heir's taking the Land. A De- 
viſe is void, where it gives the ſame as would be taken by Deſ- 
cent. I Ld. Raym. 728. | 
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his 1 ks the Biſhop of Cheſter. 
4 C/K, 2067 2.320, e, Geh. 


| Mandamus | QOTION 8 a Ae to the Biſhop, as Viſitor | EE 
rerued, to a TE 
Viſitor, to re- (Jof the Cathedral of Cheſter ; to reſtore one Preſcot a 
lore a Canon Canon, whom he had amoved for ſeveral Enormities. 
whom he had | 

expelled... | 


4, 


It appeared by the Statutes of the Church, that the Biſhbp - 
had a general Power punire & reformare; that he had Pewer Wl 
once 1n three Years to viſit the Chapter, to examine the Dean 
and Canons (on Oath, if Re: 4 as to any Enormities by 
them committed, and to correct ſuch Enormities ; and that he 


| | had alſo a Power to expel PRES Members, aſter they were 
firiee in vain admoniſhed * the Dean. . . * 
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In the conſent Caſe it was ſuggeſted, that the Biſhop had ex 
pelled Preſcot without any previous Admonition by the Dean; 
and upon that Ground a Maudamus was moved for; the Hauer 


having, as was laid, exceeded his Juriſdiction. 
| When 
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| Mr. e 


2 commencing in him, till the Dean had thrice exerted his 


eee Term 27 Geo 2. K. S 


2 


— ”—_— 


When it was firſt moved: it was argued by Mr. Ford _ 


That the Biſhop bud no Juriſdittion, the vida 3 


admoniſhing or coercive Power; and the Words punire & re- 
formare mult not be conſtrued to imply Expulſion, for that 


Power can only be . by expreſs Words. 


4. T hat if the Biſhop hada Jurifdition, yet h * has not purſued 
the Form of it; and that in theſe inferior Juriſdictions, it is 


neceſſary, that they ſhould keep ſtrictly to the Form chalked 
out to them. The Form preſcribed i in the triennial Viſitations : 


ought to have been obſerved in this Viſitation ; 7z. e. to call the 
Dean and Canons before him, and to interrogate them upon Oath. 
This has not been done. Beſides this being a particular juriſdiction 
(if any) it ſhould have been ſtated on the Face of the Sentence. 


3. If either there is no Juriſdiction, or the Form of it is not 


purſued; this Court will interpoſe, as the general Guardian of 


the Rights of all Men, and as the only Remedy which the Na- 
ture of the Caſe admits of. This was allowed in the famous 
Caſe of Philips and Bury. 


Per Cur. This' would have been a proper Subject for a Pro- 
hibition, if the Biſhop aſſunied a Juriſdiction which he had 
not. However let the Biſhop ſhew Cauſe. 


Palos M. 21 0, Canis was ſhewn by Sir Richard 22 
Mr,  Gundry, and Mr. 2 ; whe, — 


That the: Court cannot iſſue a Mandamus, except they are 


legal Judges of the Duty required to be done; and that they 


are not legal Jucges of the Viſitor's > Duty. 


That private and domeſtic Lnftiinledows are ſubject only to 


22s 


5 


private and domeſtic Juriſdiction; ; and this Court only inſpects 


ſuch Juriſdictions as are of a public Nature. Y. Bk 8 Ed. 3. 
Lib. A. pl. 29. Philips and Bury. 1 Sid. 71. Naſtal. 1. 


Comb. Parkinſon's Caſe. 2 Shvw. 170. Appleford's Caſe. 
Stulingf, Diſc. 269. CT . 


; That 
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tutes direct, that if a Queſtion ariſes, whether the Biſhop 


a Deprivation ; and, if he does ſhew any Cauſe, that Cauſe is 


9 Geo. "Sh 


damus. K. and Bugg. M. 9 Geo. 2. 


"affert a Power of interpretipg all Statutes of all Corporations, 
which it has never hitherto done. 3 Med. 265. 


. 3 f 


Trinity Term 21 Geo. . 


a. 
IN 


That the | three previous Admonitions of the Dean are re- 
quiſite when the Society call in the Viſitor ; but not, if he 
viſits them voluntarily, as every . has a to do. 


That this Court cannot judge of the ae _ Dads - 
which are ſaid to be ſet to the Biſhop's Juriſdiction. The Sta. 


rightly interprets the Statutes, it ſhall be determined by 'the 
* of York ; and Preſeot ſhould have applied to him. 


* That no Caſe can be cited, where a Mandanus has been 
4 to a Vilitor. CE 


That if there could, yet it _—_ be too late to apply for a 
1 after Sentence given. A Prohibition ſhould have 
been moved for, pending the Suit. 8 Fs 


* 
d 


& 


That this Court cannot compel a Viſitor to ſhew Cauſe for 


not traverſable. 7 Rep. Kenn's . K. and Walter. Hil. 


0 


That 10 Sherloct 8 Guile, a 13 has indeed bom granted; 
but then the Prebend which he demanded - was annexed to his 
Headſhip by Act of Parliament. Not that an Act of Parlia- 
ment, merely to confirm private Statutes, will warrant a Man- 


That if the Mandamus ſhould now be granted; the Court will 


In ſupport of the-Rule, Sir 7 * Boothe, Mr. Howe Cany: 
bell, Mr. Ford, and Mr, Evans argued, 


That if the- Court 3 not MED the tyrannical "i 
ere vof viſitatorial Power, it would be of very bad Con- 


O 


+ 


That by ſuch a Doctrine, collegiate Bodies would be _ out 
of the King's Protection, and the Benefit of the Law, which 
they ought not to be. Tees Caſe. Skynn. 5 
4 5 | That 


#0» 
. 
AE 


8 bY 
TOP; 
„ 
: 8 


3 


— 


| Reaſon, Equity, and Law; 
other side are of this Kia 


| riſdiction. 


Trinity Term 21 Geo. 2. K. B. 


That in this Caſe the Biſhop is to fill up, if he removes; 
and is therefore Judge in his own Cauſe; which is contrary to 
and none of the Caſes cited on the 


3 


That ee to the Canon Law, Ae was always 


a neceſſary Antecedent to Expulſion. Lyndw. 10. 93. 
for want of three previous Admonitions, the Biſhop had no Ju- 


This was a judgment obtained per Saltum, which 
ought to have been per Gradus; and ſuch Judgments are 


void. 


That the Court have ſometimes looked into the Juſtice of a 
Sentence in a regular Juriſdiction. 


Hob. 63. Martin and 


Marſhall. Hob. 148. Smith and Boucbier. 


That if the Court will not enter into the Juſtice of a regular 
Viſitor's Sentence, yet if he has no Juriſdiction they will inter- 


poſe. 
given will not aſſiſt it. 


That Mid have been granted to reſtore ſome Sort of 
ſpecial or Eccleſiaſtical Officers; as Schoolmaſters, Regiſters, 
Sc. 1 Sid. 40. 2 Sid. 112. Comb. Gs Carth, * 


That the Appeal to the Archbilhop of N ork lies only in 


Diſputes between the Dean and Canons concerning the Meaning 
of the 6 oP: 8 Injuactionss ; which i is not the preſent Caſe. 


Lee Chief Juſtice. The Difficulty with me is the eser of 
Application; for a Mandamus after Sentence : Had a Prohibition 
been moved for in Time, it might have been granted. 
Caſes cited for the Biſhop are not quite appoſite; I think the Mat- 


ter deſerves to be tried, but how to do it is the Queſtion. To be 
called coram non Judice 18 a Gravamen that will warrant an Ap- 


plication to this Court, tho' there have been no farther Proceed- 
ings. Certainly if a Viſitor is in his Juriſdiction, his Acts are 
not to be enquired into; if out of it, his Acts are void. I ſhall. 


Opinion. 


DS. LL H 


That 


And, if there be originally no > Juriſdiction, a Sentence 


The 


2 right 


If a Viſiter 
acts within 


his Jurildic- 


tion, his Acts 
are uncon- 

trollable; if 
- out of it, his 


look into Brideoa# 8 Caſe, mw 12 Ann. and then deliver my 4 


26 Trinity Term 21 Geo. 2. K. B. 


1 . Wright Ice. In Be idoat 8 Caſe a 1 was refuſed; 
4 but by Conſent 15 Right was tried by: echten. 3 
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Viiftar 1 may Phe Hil. 21 Gas." 2. | The Cut 8880 aal Opinio and 


0 b 9 5 of Lee Chief Juſtice. It would be very extraordinary if the Bi- 


I ſhop ſhould be excluded from his Right of Y iſitation, by the Neg- 
No Manda. ligence of the Dean. There is no Precedent, where a Mandamus 


mys tea Vi- has gone to a Viſitor, to reverſe his own Sentence. It was re- 
tſttor to reverſe | 


his own Sen- fuled i in Brideoak s Caſe. 


tence. 


7x 


right Juſtice of ths Genghis. Viſitors have an abſo- 
lute nine the * abſolute one I know of in England. 


Deni iſon Juſtice. The Biſhop has an original Juriſdiction 
whenever he thinks proper to viſit; but he cannot be called iu 
till after Admonition. This is like the Caſes of Philips and 
"Bury, and K. and * eford. This Court cannot controll 


Viſitors. 


Foſter Juſtice concurred. 
g g j- . 5 


Rule diſcharged, per tot. Cur. 


The End of Trinity Term 21 Geo. 2. 1747. 
Michaelmas 


Michaelmas erm 1 


21 Geo. 2. 1747. In che King Bench. Rs 


* 


Dr. Voung again Dr. Lynch. LEV 1 Sn, 9 PY 


9 52 228 PR du 4. 

$65 AS H5 CEA: 
CCOUNT brought by a Prebendary of Hofer Frebendary | 
againſt the Dean, for Part of the Profits of his Pre- may inſet 


bend. Motion for the Plaintiff to have a Rule for of the Chap- 


| Acceſs to the Charters, — 3 and Acts of. — | 
7 | | his Prebend, . 
Cha P! ter. | | hisPrebend, 
Times. 


It was e for the Defendant, that as to the Charters and 
Statutes (which were given by King Her. 8. and Car. 1.) there N | 
is a public Repoſitory, where they may be ſeen. So as to the © 6 
Injunctions of Archbiſhops, there is alſo a Repoſitory. As to the 5 
Acts of Chapter, it is not proper to look at them at all Times 3 
eſpecially at Audit Time, which would be very inconvenient to 


the public Buſineſs of 25 Chapter. 


The Rule was granted, bue underſtood to "on at all Times 


ſeaſonable. „ 
| | ; Fe 


The End of Michaelmas Term, 21 Geo. 2. 1 74.7, 


Falter 
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L Geo. 2. 1 | 1 the King's Bench. 
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win, againſ} Vau mu 


© 
Prohibition 
for trying the 
Right of na- 
ming a 


den in Court © 
Chriſtian. Pratt ſliewed for Cauſe, that the Nature of the Office is en- 


Officers in ſeveral Ads of Parliament, 


: Rule for a Prohibition made e 


* 


& 


The End of Eaſter Term, 21 "IR - 1748. 


Trinity 


OTI ON for a Prohibition. 8 claims to ap- - 
point a Churchwarden by Cuſtom, and inſtitutes a a 
Suit in Court Chriſtian againſt Williams, who was 
er choſen by the Pariſh. Williams moves for a Prohibition. Mr. 


tirely ſpiritual. Raym. 246. K. againſt Rees. Carthew. 393. But 
per Lee Ch. Juſtice, Churchwardens are conſidered as temporal 
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rinity 


22 Geo. 2. 1748. In the King's Bench. 


Lloyd again 2 Wodddall of Ge Aach. 2 9 " . | 


n 


7 jo ODDALL was a 900 in the Guard agd ar- 1 a3 
reſted at the Suit of L/oyd, for a leſs Debt than is CY 
allowed by the annual Mutiny. Act to warrant the Arreſt of a as well as 
Soldier. Being. removed hither by Habeas Corpus; it was i: ws 

_ infiſted by Ryder Attorney General, Sir John Strange, and 

Murray Solicitor General, that he was equally privileged as a 


common Soldier, and therefore _ moved for his — 


The Secretary at War ſent a Certificate to the Court, of the Ce df 


: the Secret 
Nature of a Serjeant's Station; which, e appoled, was al- at War, — 
* to be read as Evidence. | | 1 


It was argued for the Motion, that Serjeants are inliſted as 
common Soldiers, quartered as ſuch, under the ſame Diſcipline, 
and equally intitled to Che//ea Hoſpital. They may be degraded 
to private Men by the Commanding Officer, which a Commiſ- 
ſion Officer cannot; he therefore remains a common Soldier, 
tho' in a more exalted Degree. If a common Soldier is made 

ban Officer, he is diſcharged thereby from his Tie of Enliſting; 
and if broke afterwards, he cannot be retained as a private Man. 
Drummers are conſidered as common Soldiers; and in the Caſe 
of Fobnſon and Lowth, 3 Geo. 1. A Gunner was diſcharged by 
this Court as a common Soldier, tho' he has a Warrant, and 
one Shilling per Diem. The End of granting this Privilege was 
to encourage Enliſting, and to prevent the Service from ſuffer- 
Vor. I. | _” | LL ing 


8 


» 


Trinity Term 22 Geo. 2 K * 


—— 


ing by having Men W out of it for ſmall bes: This End 


more frult rated by the Arreſt of Serene, than of private Soldige 


Mr. F ord, contre, argued, that this AR was in derogation of 


common Right, and: muſt therefore be taken ſtrictly. Defend- 
ant is an Officer, though a non-commiſſioned one. Whenever 


the Act intends a Diſtinction, it diſtinguiſhes the commiſ- 


honed - from the non-comn niſſioned Officers. Though Ser— 
jeants are in ſome Reſpects put on the ſame Footing as 
common Soldiers, yet this does not prove them ſo in all other 
Reſpects. If a common Soldier reſiſts a Serjeant, he is puniin- 


able for Mutiny; and Mutiny is defined to be Rebellion againſt 
an Officer. Serjeants are Officers in reſpect to billetting of 


Quarters. Serjcants have a Command, which Drummers and 
Gunners have not. The Queſtion is, not whether he may be 


reduced to a common Soldier, but whether he is one at preſent; 


and the Power of reducing him hereafter ſhews he is not one 
now. This Precedent will extend to all Agents, Quarter- 


maſters, &c. who are all on the ſame Footing as Serjeants, being 
all of them equally x warrant Officers. 


Ia Chief Juſtice. This Clauſe of the Act is intended for the 
Encouragement of Volunteer Soldiers. The ſingle Queſtion is, 


whether a Serjeant is to be conſidered as a liſted Volunteer 
Soldier. It is ſaid they are properly Officers: But they are 


conſidered i in moſt Reſpects as liſted Soldiers. I think they ſtill. 


remain liſted Soldiers; tho they have a particular Duty aſſigned 


— and that thereſore _— are > within this Clauſe of the Se 


Den 7fon Juſtice. A Serjeant isa Soldier with a Halbert, and 


a- Drummer i is a Soldier with a Drum. 


FRY 


The 1 was diſcharged | per totam Curiam. 


. 12 * ntl againſt M* Donald. 


An attainted 
Per fon char- 
gd IN A civil 
Suit by Leave 
of Ch. Juſtice 
not to be diſ- 
charged cn 
Motion. 


HE 1 was a Native of Great Britain, "hit * 

Banker at Paris, and indebted to the Plaintiff in a Bond of 
1000 J. He came to England, and was attainted of High Treaſon; 
and being in Priſon, was by Leave of the-Chief Juſtice e 


with a civil Action on the T” of the Plaintiff. 
Ryder, 
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Ryder, Attorney General, nod to diſcharge tins from this 
Action, as being ene only to the Crown i in Ds PR State. 


Henley contra. The. King hath no ebfoluwe Property 4 in 5 
Nody of a Perſon attainted : His Property is limited, and if he 
waives it, the Body is liable to all other Claims. An Attaint 
jg not civiliter mortuus. If he be ſlain, his Wife may have an. 
peal. He is capable of purchaſing. If he commits any Out- 
Fin, an Action lies againſt him when pardoned. 3 Inft. 215. 
J Body of an Attaint may be taken in Execution; nor can he 
make uſe of his Attainder, even as a dilatory Plea, No Incon- 


venience will accrue to the Prerogative, if Attaints are allowed 


to be liable to civil Actions; for the Crown may ſtill execute the 
| Law. Nor will it limit the King's Mercy; for he may ſtil} par- 
don either abſolutely or conditionally, tho' not upon ſuch Con- 
dition as will be detrimental to the Subje&, ſuch as going out- 
of the Kingdom. In Banyſter and Trufjel. Cro. Eliz. 516: ad- 
| judged, that a Perſon attainted could not plead his Attainder, 
but was liable to be ſued. Walmſley Juſtice indeed differed, but 
on ſuch Authorities, as rather made againſt him, viz. Staundf.. 
107: An Attaint may indeed demand Judgment, whether he: 
ſhall be put to anſwer another Felony ; ; becauſe ſuch ſecond Trial 


can avail nothing to either the King or the Subject. Seczs, if. 


it will avail any thing; for one attaint of Felony, may be again 
attainted of Treaſon, in order to veſt the Forfeiture in the King, 


= provided the Treaſon was pripr. And if divers Perſons are rob- 


bed, the Felon ſhall be convicted on each Proſecution, . for the: 
Benefit of the Subject, in order to have Reſtitution. Stan- 
ey Caſe. 1 Sid. 159. 1 Keb. 649, 723. One attainted of 
Murder, He comes into Court and pleads a Pardon. It was 
agreed, he was chargeable with whatever was in the Marſhall's 
Book ; but not to be charged in Court, nor ende vel * 


deen under the Protection of the Court. Haſting's Caſe. 


Noy. 1. Aion of Debt. Defendant pleads an Attainder, Judg- 
ment guod reſpondeat ; tho' the King if he pleaſes. may 'exechie 
him. An Outlaw or Attaint ſhall anſwer but not be anſwered. 
Hall and Truffel. Moor 753. Same Point. Foxworthy' Caſe. - 
Self. 500. cited by Attorney General was thus: He was par- 


doned on condition to go beyond Sea: Motion to charge him 
2 . . 2 
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as in 22 Mareſcalli Holt denied it, becauſe i it might WY to 
defeat the Condition of the Pardon, and the Pardon ſhall not put 


the Creditors in a better Caſe than before. But here was an actual 


Pardon : In the preſent Caſe it is only ſuggeſted to be probable. 
Beſides he was not then 1 Cuſtodia Mareſcalli, being pardoned, 
Jt was impoſſible to charge him as ſuch. He was intitled tg 
Privilege in going and coming, and during his Attendance. 
Helt's Reaſons in that Caſe (as reported) were unneceſſary, nay, 
unworthy of himſelf. They prove too much. They will equally 
hold in a general Pardon as in a conditional. But on a general Par- 
don, the Power of charging him is undoubted. If the Chance of 


defeatin ga ſuppoſed conditional Pardon bea Reaſon for diſcharging 


the preſent Defendant, the Court muſt declare that he is not liable 


to Arreſts, which they will not do. Tis ſtrange, that it ſhould 
be neceſſary to have the Leave of the Court to charge Attaints. 


It ſeems to have ariſen in Charles the Second's Time. 1 Lev. 24. 


146. Tho' it is become the Practice to aſk Leave, yet the Sub- 


ject has as much Right to have it, as to plead double. It has 


formerly, Dyer 245. b. been a Practice to get 0:1-{elf indicted 


and convicted of a clergyable Offence, and then to plead the 


Attainder to defraud the Creditors. Truſſel's Caſe aroſe from 
the ſame Method. If he cannot be charged, the Action is ſuſ— 
pended, and a m—_ Action once ſuſpended is gone for ever. 


Finch L. 100. 6. 1 ſift. 280. The Crown can never intend 
to pardon him (ſuppoſing it lawful) on ſuch Condition as muſt 


be attended with manifeſt Wrong to the Subject. And upon the 


to mine by way of Motion. 


Ford, on ſame Side, a that being charged he is now 2 


Priſoner to the Plaintiff, as well as the Crown ; and it would 
be unjuſt to take away the Right of Action once allowed. 


| Foxworthy's Caſe ſhews, that if a Man is once charged, the Court 


cannot diſcharge him. So held in 1 Sid. 90. Raym. 58. 


The Attorney 3 in ſu pport of the Rule, ſtated that the 
Queſtion was, Whether the Court will give Leave to charge him. 
For tho' Leave has been given by the Chief Juſtice, ex parte; 


yet the Ceurt will i inquire, whether ſuch Leave ought to have 


whole, it is ſubmitted that this is a Cauſe of too much ee, 
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been given. Aſking La of the Court to charge 8 bs” 
without it there is no Right. This Practice is certainly as an- 


tient as Dyer 8 Tinti as appears by the Caſe cited from him. 
The Court is to ſee whether ſuch Charging will prejudice the 
Crown or no, and is not bound to grant Leave. Nor is this 
ſuch a Caſe, as will induce the Court, to exerciſe theirdiſcretionary 


Power of granting Leave. Foxworthy was in Cuſtod. Mar. till 
he had paid Fees. If, on Pardons granted on Condition of 
Exile, the Priſoner may be detained on a civil Suit; the Conſe, 


; quence is, that he muſt be hanged if he can't pay the Debt: 


This is a Matter of State, and the King is the proper Judge, 
whether it be for the Benefit of the Public, to grant an abſolute 


or conditional Pardon. The Crown has the abſolute Diſpoſal 
of the Defendant's Perſon; and the Plaintiff could have had no 


Remedy againſt him, except by the Pardon. Copping and Gunner, 
2 Ld. Raym. Defendant was convicted on the Black Act, and 
ſuffered to be charged; but the Reaſon given is, becauſe it did 
not affect the Crown. The Caſcs/cited relate only to the Mat- 
ter of Pleadings, and only ſhew that the Defendant ſhall not be 
allowed himſelf to take Advantage of his own Wrong. Cre. 


_ Eliz. 213. Adjudged, that an attainted Perſon ſhall not be put 


to anſwer in B. R. where the Crown is intereſted, but in 


b. B. it is otherwiſe. 


toe Chief Juſtice aud Cir A Perſon attainted conalaly is 


bound to anſwer. But the Queſtion here is, whether the Order 


for charging the Defendant was at the Time of making it re- 
gular. It then only appeared that M Donald was attainted. 


Not ſo in Foxworthy's Caſe, for? there was a Pardon. The 


Caſe in Lord Raymond is miſtaken. There was then an actual 
Pardon, not barely a Hint of one. Let the Rule to ſhew Cauſe 


be diſcharged, as the Defendant was charged by Leave of the. 
Chief Juſtice. But you may move afreſh to diſcharge the Chief 
Juſtice” s Order, which will bring the Merits to be more properly 
| conſidered. | 


* 


No farther Motion was made. 
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Fe / Wes 2 44. 1 he * a ling the Mayor of Heydon a and 1 Other, 


not ſet aſide 


aPleaocf and two Aldermen of Heydon. The Mayor pleads he is not an 
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0 110 N to ſet aſide Pits in 1 to an late 
mation in Nature of Q Warranto, azainſt the Mayor 


Court-will 


upon Motion, 


falſe Addi- 
tions in an Eſquire (as ſtiled in the Information) but a Gentleman ; the Al. 
1 dermen that they are not Gentlemen; but one of them a Barber, 
of Nu Mar- the other a Grocer. It was objected, that theſe are ſham Pleas; 
Tb” for there was no Occaſion for any Addition, ſo that if miſtaken, 


it is only Sur pluſage. e . 


„ fic ad t4 d 


Sir John Strange ſhewed Cauſe, that Additions are neceſſary 

on Indiftments, in order to ſue one to Outlawry. 2 Inſt. 670. 
| and equally neceſſary on Informations which is for Matters i in- 
dictable. No Difference between an Information for Uſurp- 
ation, and for a Miſdemeſnor. Ulurpations at common Law 
puniſhed by Fine and Impriſonment: But by Statute theſe Infor- 
mations are allowed; and leſs Strictneſs is not neceflary on the 
Statute, than at common Law. K. and Bennet, a Shafteſbury Caſe, 
Geo. 1. Information in Nature of Quo Warranto and Acquittal. 
Motion for a ne Triyl. Oppoſed, becauſe it was a criminal Pro- 
ſecution. Saidon the other Side it was a civil Suit. Referred 
to the twelve Judges, who were equally divided, two of each 
Court. This a crimfnal Suit, becauſe a Crown-Office Suit. In 
Ward of Hackney's Caſe, Proceſs of Outlawry went againſt him. 
The Court conſiders the Uſurpation as a Crime, elſe they would 
not fine the Defendant. K. and Jones of the Borough of 
Grampound, H. 15 Geo. 2. Information in Nature of 240 War- 
ranto. Plea, not a proper Addition: Set aſide, becauſe no Affi davit 
: annexed to the Plea, not becauſe a bad Plea. K. and Wight 
wick Mayor of Romney, 1734. Same Plea as the PRES the 
Court refuſed to o {et it aſide upon Motion. 
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Sir 3 Bootle, in 1 or the Rule, RY that: at 
common Law no Addition is neceſſary; firſt required by 
Stat. Hen. 5. and it may be,queſtioned, if theſe Proſecutions fall 
under this Statute, Conſider what the Judgment here. is, 672. 
to ſcize the Office. No Outlawry can be conſequent upon it. 

V |; | ; True, 
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5 Trinity Term 22 Geo. 2. B. R. 


8 


True, there may be a Capias pro Fine; but, 2 Inst. 665. in an 


35 


Aſſiſe of Novel Diſſeiſin, and Capias pro Fine thercon, it is ſaid 


that it does not come within the Stat. Hen. 5. of Additions. 
This is not a perſonal Action, nor an Appeal. Proceſs of Exigent 
does not lie here, No Cale cited to ſhew it. Bro. Addition 2. 
2 Inſt. 665. In Return of Reſcous, though Proceſs of Out- 


relates only to the original Writ. In the King and Wightwick, 


in the firſt Inſtance as a ſham Plea. . Theſe Pleas will bring in 
all the Miſchief that the Statute 9 Ann, was made to prevent. 


Their Validity may be determined on Motion, as well as on De- 


murrer. The Defendants have appeared generally, and by ſuch 


. Appearance, * have waved all e of this . 


Lee Chief Juſtice. I ad and deteſt all frivolous . but J 
never will make too much Sei in determining Matters which 
may be of Conſequence to the Subject. Perhaps the Merits 


may as well come before the Court, on Motion as Demurrer. 


But I ſhall defire to look into the Practice of the Court, and 
nee the — and // e. 


Pesaſtea, Lee Chief juſtice, Wright and Foſter 1 agreed | 
that the Plea could not be ſet aſide on Motion, and cited "2 : 


=_ lawry lies; yet the Statute extends not to it, becauſe the Statute | _ 


the Plaintiff had replied ; and not moved as now, to ſet it aſide : 


wich and Laſcelles, J. 8 Geo. 1. but Deniſon Juſtice inclined 


to overrule it. The whole Court expreſſed their Abhorrence of 


this Kind of Plea; and Fright ſaid they might conſider ſuch 


Behaviour in the Fine, if the Merits ſhould turn out 278 e 


the Dine 


Willet again Atterton. 
PS Gabi. S2, d. 
H E Plaintiff had ſigned Judgment in Afſumpjit, which 
was owing to a Miſtake made by the Defendant's Attor- 
ney's Clerk. I moved to ſet it aſide on Payment of Coſts. See 
Salk. 402. It was ſuggeſted on the Part of the Plaintifl, that 


the Defendant meant to plead the Statute of Limitations. The 


Court would not ſet aſide the Judgment, unleſs the Defendant 


would undertake to plead the general Iſſue. 


The End of Trinity : 22 Geo. * 1748. 


Michaelmas 


The Court 
will not {ct 
aſide a Juag- 
ment, lo as 0 
ailow the De- 
fendant to 
plead the Sta- 
tute of : 
Limitations. 
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; Subpeena 
without Ten- 
der of Ex- 
penſes will 
not bring a 
Witneſs into 
Contempt, 
tho' he comes 
to the Aſſiſes 


be * 


and refuſes to 


e. 29g. ac. Bowles again} Johnſon. 


OTION for an Attachment againſt one Yerburgh, 
for not giving Evidence at the Aſſiſes; He was ſub- 
pœnaed, but had no Offer to have his Expences borne; 


but came to the Aſſiſes, where Money was tendred him for that 
Purpoſe; but he refuſed to be ſworn, becauſe this was an Action 


of Aſſault againſt Johnſon; for a joint Treſpaſs with Terburgb, 


againſt whom, another Action was brought, in which Joonſin 


was as ſubpœnaed to be a Wären againſt him. 


Lee Chief Juſtice. This is a new Caſe. 11 are a new 


Practice. I remember the firſt Motion for them. It was then 


agreed, that the ſame Reſtrictions ſhould be uſed in Attachments 
as in Actions on the 8 Eliz. one of which is, that a Tender of 


| Expences ſhould be made, at the Service of the Subpœna. In 
this Caſe, . erburgh has not been ſubpœnaed regularly, ſo as to 


ſubject him to 8 E/:z. In order to ſubje& him to an Attachment, 
you muſt ſhew him guilty of a Contempt of this Court. This 


Man happened to be in Court, but was not brought there as a 


Witneſs. Whether he was a material Witneſs, or no, is not 


Ggnificant. I am of Opinion, this is not a * 


4 


Wright Juſtice. In Chat and Peinten, P. 14 Geo. 2. 


F N 110 01 Two Guineas were tendered to an Evidence on a Subpœna. 


The Court thought it not ſufficiens, ſo would not grant an At- 
1 + „ tachment 
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was paid and Security found; 


22 22 


by 


Mich. Term 22 Geo. 2. —.— — — 


a 


n though the Witneſs would not come. 


are not yet granted in C. B. 


| A Parſon not open 3 is to be looked upon only 
1 a Standerby; and it is no Contempt of the Court of Nis 
Prius, for a Stangerby to refuſe, to be, examined ; much lels of 


4 


this Court. = 


Dn 58 F _ Juſtices 5 


V 


The Rule diſcharged, 


The King cee Wi hitmore. 


2 


The King again 72, 


; Dawes. 


HESE were two young Students of Oxford, convicted on 
the Evidence of one Bl/acow, for ſpeaking treaſonable Words 


in the Street of Oxford on the 14th of February preceding, (on 
an Information filed by the Attorney General ex cio) for 
which Crime they had been puniſhed by the Vice Chancellor 


in an academical Way. They were now ſentenced to pay five 
Nobles apiece, to be impriſoned for two Years, to find Securi- 
ty for the good Behaviour for ſeven Years, themſelves in 500 /. 
each, and two Sureties in 250 %, to be impriſoned till the Fine 
and to go round immediately to 
all the Courts in Yeftminfler Hall, with a Paper on their Fore- 
heads denoting their. Crime. Which Puniſhment was ſtrictly 


put in Execution. 


The King againſt Dr. Purnell, 4. 2 it 28% 5 3 
gainit a U., Ge 


H E Defendant was Vice Chancellor of Oxford and the 
Attorney General had ex Hcio exhibited againſt him an In- 


formation; for not taking the Depoſition of Blatord the Evidence, 
and for Neglect of his Duty both as Vice-chancellor and Juſtice of 
the Peace, in not puniſhing VMhitmore and Dawes, who had. 
 tpoken treaſonable Words in the Streets of Oxford. The De- 
fendant appeared to the firſt Information, upon which a Vol. 

| | Proſegui 


Vox. I. | | 1 


Attachments * 


Judgment 
tor treaſon- 
able Words. 


mation a- 


giſtrate of a 
Corporation 

for a Miſde- 
meſnor, the 
Court will | 
not grant a 

2 to in- = 
pect the 

Books of the 
Corporation 

to furniſh 
Evidence. 
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1 Was entered, a a ſoeond filed, to which alſo 8 De- 

fendant appeared and pleaded; and a Trial at Bar was appointed 

EE by November 21. but it was countermanded, and a new Day, viz. 
February 6th was afterwards appointed. And now, the laſt 


Day of the Term, the Attorney without any Affidavit, moved 
for a Rule directed to the proper Officers of the Univerſity to 


permit their Books, Records and Archives to be inſpected, in 
order to furniſh Evidence againſt the Vice-chancellor. This 
was moved as a Motion of courſe for a peremptory Rule, on a 


43 : Suggeſtion that the King, being Viſitor of the Univerſity, had 
a Right to inſpect their Books whenever he thought proper. 


Notice of Motion was however given the N ight before at nine 
o'Clock, and it was oppoſed by Henley and Evans. And the 


Court, being of Opinion it was not a peremptory e only 


granted a Rule to ſhew Cauſe. 


Fad Fo / The End of Michaelmas Term 22 Geo. 2. 1748. 


* 


Hilary Term 


22 Geo. 2. 1748. In the King's Bench. 


* 


ca 


N the next Term Mr. Wilbraham, ſtanding Counſel for the 
Univerfity, ſhewed Cauſe. That the Rule was made on no 
| Affidavit, that it was drawn in very general Terms, (to in- 
i ſpect Books, Records and Archives) Records, if any, may be 

ſeen elſewhere. Archives cannot be inſpected but by a Figur, 
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3 N 0 4 
continens pro\contentd. 


N ger. This Caſe is much ſtronger. 
firſt Impreſſion. 


A public Record ; he might have had it without a Rule. 


8 


A 1 8 1 — — CONES. X 
Hilary Term 22 Geo, 2. B. R. 


But this is a Caſe of too much Concern, 5 
to ſtand upon Form. The principal Caſe is, whether on a 
Proſecution of a publick Officer for a ſuppoſed Miſdemeſnor, 


the Court ought to grant Inſpection of the pablic Books of a 


Corporation. The Rule is on Dr. Purnell himſelf. Nemo tenefur 
ſeipſum accuſare. The Law will not tempt a Man to make 
Shipwreck of his Conſcience, in order to diſculpate himſelf. 
In Chancery, a Man may demur, if on the Face of the Bill it 
appears, that the Matter to be diſcovered will nn the Defend- 


ant in a criminal Way. 8 75 


It will: be faid, 15 Court aſually 3 Rules to inſpect 
public Books. True, but then it is uſually when Franchiſes 


are conteſted, and the like; when Inſpection of thoſe Books 


are the only Evidence, and the Corporation are confidered 
only as Truſtees, juſt as Lords of Manors are, of the Public 
Evidences belonging to the Manor. But in no Caſe has the 
Court ever interpoſed in a criminal Profecution to grant ſuch 
a Rule, and force ſuch Inſpection. \ Many indeed have been 
granted to inſpe& Poor's Rates ; but thoſe are public Evidences 
which every body has a Right to. Was there never any Proſe- 
cution carried on with the fame Spirit as this? Why then are 
no Examples produced ? By the ſame Reaſon every Perſon in- 


_ dicted might be obliged to ſhew, whether he had any Evidence 


againſt himſelf. In Bradſhaw gui tam v. Philips. A. D. 1735: 


: In an Action for Bribery, Motion was, to inſpe& the Books of 
2 Corporation, to prove the Defendant a Freeman. 


Hardwicke 
Chief Juſtice denied the Rule, becauſe the Plaintiff was a Stran- 
It is a Precedent of the 
There ſeems to be a general Want of Evi- 
dence ; but it is to be hoped, there is no other View than for 
Evidence in this particular Caſe. A hundred Caſes may be 
ſhewn where ſuch Rules have been granted in Quo Warranto's, 
Sc, but none in criminal Caſes. [The Attorney © mentioned 


K. and Burkzns 7 Geo. 1. which was an Indictment at a Bo- 


rough Seffions, , femoved into B. R. by Certiorari. Court 
** ſaid, the Defendant might have a Rule on the Clerk of the 
** Peace, to have a Copy of the Names on the Back of the Indict- 
«© ment.” This is by no means a Caſe. The Indictment is 
I 


Mr. 


1 Hilary Term 22 . B. R. 


Mr. Henley on the ſame Side. 


This is a Rule of the greateſt Importance to the moſt re- 


ſpectable Body in the Nation. It gives Authority to the loweſt 


Agent of the Crown, to rummage the MSS of the Unive erfity, 
One Rule, in Applications of this Kind, is, that the Perſon 


applying has an Intereſt in the Books and Papers, ſo that i in 


Juſtice he is at all Times intitled to have Recourſe to them. 
Another, That the Perſon in Poſſeſſion is a Truſtee for the 
Perſon applying las a Lord of a Manor, Sc.) and then the 
Truſt muſt be the Subject in Diſpute; the Suit muſt be about 


Land in the Manor, and averred by Affidavit ſo to be. 80 
Corporations are the Truſtees and Repoſitory of the common 


Franchiſes, and there is no Inſtance of ſuch a Rule againſt a 
Corporation, but where the Franchiſe has been diſputed, as 
on Mandamus or Quo Warranto, The preſent Rule is on an In- 


formation a a Vice Chancellor and Juſtice of Peace. The 


Crown commences a Proſecution againſt, an Individual of the 


Univerſity, and therefore deſires to inſpect the Records of the 


Univerfitv. By Parity of Reaſon, on an Indictment againſt a 
Citizen of London, they might inſpect the Records of the City. 
But it is ſuggeſted, that the King is Viſitor, and therefore in- 
titled to a Rule. Queſtion the Fact. Court will require to be 
well ſatisfied of that. But, if ſo, 'tis a ſtrong Reaſon againſt 


granting the Rule, for then the Crown may enforce its Demands 


in a viſitatorial Way. Suppoſe the Crown has a general Intereſt 
in the Books of a Corporation ; that will not nile them to an 
Inſpection, except the Books are the Subject of the Diſpute. 


Crew qui tam and Blackburn H. 8 G. 2. an Action for inter- 
fering in Elections of Members of Parliament, being a 


Clerk of the Poſt-Office. The Court would not grant a Rule 
to inſpect the Poſt-Office Books (tho' public Books) becauſe 


the Cauſe did not concern them. Benſen and Cole, M. 22 G. 2. 


Motion to inſpect Cuſtomhouſe Books, to prove the Plaintiff 
in an Ioſurance Cauſe had no Intereſt. Urged that they were 


= public Books. Refuſed, becauſe they were not the Subject of 
Diſpute. Theſe were Civil Actions; the preſent otherwiſe: 


The avowed Deſign of this Motion being to furniſh Evidence, 


ſome Precedent will be neceſſary; eſpecially as a very bad Uſe 
may be made of ſuch a Rule, when the Univerſ⸗ ty is much out 
of Favour with ſome People. 


4 | Mr. 
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0 Hilary Term 22 Geo. 2. K. B. 41 
: Mr. Ford on the 1 Side, College of Phyficians v. Dr. 2 
5 H. 2G. i. Action for practiſing fans Licence. Motion to in- 
5 ſpect the public Books of the College. Denied, becauſe the 
| Defendant is a Stranger to the College. Cox and Copping. 5 
Mod. 395. Diſpute about the Glebe. Court would not grant 
Rule to inſpect the Churchwardens Books; becauſe it was a 
private Diſpute. There is no Reaſon to grant this Inſpection, 
becauſe the Vice Chancellor is a Juſtice. Is it becauſe he is 
Vice Chancellor? Why ? Not on account of his ſuppoſed vi- 
85 ſitatorial Power; for in Dr. Walker's Caſe, the Court quaſhed a 
Rule becauſe they would not take upon themſelves to act the Part 
. bf Viſitors. The Court will not affiſt Viſitors, but only in 
=_— ſapport of their viſitatorial Authority. The viſitatorial Autho- 
5 rity is not now in Queſtion; the Vice Chancellor is proſecuted 
1 for a ſuppoſe Offence at Common Law. 
5 | If A Witneſs has a n put to him that may affect him- 
- ſelf, the Court will not oblige him to anſwer it. 
: Qu. and Mead, 2 L. Raym. 927. Defendant was an Attor- > 
: | - ney, and with others incorporated by Act of Parliament as Sur- 
. veyors of Highways &c. Action againſt him, for not tak- 
ing the Oaths to qualify. Motion to inſpect the Corporation 
Books; but denied, becauſe they would not force a Man to : 
proven inn. againſt himſelf. 5 8 „ EL 


K. and 3 M. 17 G. RY em againſt Defendant as 

Overſeer, for making Rate without Churchwardens. Rule ob- 

| tained by Surprize, to inſpect Papers. Not obeyed. Motion 
againſt Lee for an Attachment. Lee Chief Juſtice cited Bradſhaw 
and Philips; Court refuſed to grant Attachment, enlarged the 
Rule, and it was dropped. The K. and Burkins only ſhews, 
the Tenderneſs which the Court always ſhews for Perſons un- 
der Profecution, and was to let him know his Accuſers. If 
the preſent Defendant has Evidence in his Cuſtody, and re- 

| fuſes to obey. the Rule, an Attachment muſt iſſue ; which 
would be as ſtrange, as to grant one againſt a Man, for not con- 


; nn his Crime. * 


332322 ⁵⁵( 


4 Mr. Evans on the ſame Side. 


Had 


1 


3 . Hilary Term 22 Geo. 2. K. B. 


Had this been an Ame e for exerciſing the Office of 
Vice Chancellor, Motion might have been 8 


In Eccleſiaſtical Marit A" -uſed to:compel a Man to 
Furniſh Evidence againſt himſelf : but by Stat. Car. 2. Oaths 
ex Officio are taken away. On Indictment for Coining „ the At- 
torneyn might as well move, to have a Priſoner diſcover all his Cor- 
reſpondence. 'Tis true, the Crimes are leſs, and the Puniſhment 
leſs; but: the Barrier of SEO is the fame. | | 
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If - this Rule be cranted, | this Court: of X. B. would be no 
longer a Court of Juſtice, but an Aid to an Inquiſition of 
State. This is an Information ex Officro, and all eges Stops 
ſhould be pt to ſuch Informations. 


This Court ſits to hear, not to carnith Evidence. 
Mr. Merton, on the ſame Side would not repeat. 
* Attorney Genend | in ſupport of the Role, 


| This Proſecution i is out of Favour to. the Univerſity ; ; to keep 8 
up a Spirit of Religion and Loyalty there. Hard, that the Uni- 
verſity ſhould intereſt themſelves, to vindicate a Member of their 
Body that is under Proſecution. If the Proſecution be juſt, 

or unjuſt, it cannot hurt the Univerſity. Motion relates only 
to the public Records, not to MSS. Letters, Sc. therefore can- 
not be ſo prejudicial as is repreſented. The Intent is to ſee 
the Statutes of the Univerſity, to which the Motion ſhall be 
confined. The Information is for not taking Depoſitions againſt 

an enormous Crime, as Vice Chancellor and as Juſtice of the 
Peace: and theſe Statutes direct the Conduct of the Vice 
Chancellor, ' The Court yn os rang courſe to * 
8 Books. | | 


alt is as. e public Reourds ſhould be irons for 
public Juſtice, as private Papers For private Juſtice. It is not 
deſired that the Vice Chancellor but the public Officer ſhould 
| produce them: Should he prove to be the public Officer, that 
is no Reaſon againſt the Motion; for it does not reſpect him as 
Defendant, 


*» _ 


4 


r RIP” IE OL WS CO TT RPO 


Hilary Term 22 Geo. 2. K. B. By 


DC 


Deen datt, but as public Officer. The Public i is intereſted in 


the Univerſity Statutes. We .do not apply on behalf of the: 


King as Viſitor, but as Guardian of the Public Peace. 


Is K. and Burkins, = was 2 Role! of this Kind ads 3 in 


2 penal Proſecution; a Rule on a public Officer, keeping a 


public Record, for an Inſpection in a · criminal Proſecution. In- 


formations in Nature of Quo Warranto are publick and crimi- 
nal Suits. There, Rules of this Sort are frequent. The Caſe 
of Bradſhaw and Philips was not of a public FRY 


K. and Blackburn; Poſt- office Books are not public, but 
the King's private Books. Benſon and Cole Same Anſwer. 


As to the Caſe of College of "Phyſicians, That was the Caſe of | 
plkintiffs, and the Court will not ccmpel the Plaintiff to pto- 


duce Evidence againſt himſelf. In the 9x. and Mead, the 
Books were of a private Nature, and it appeared that the De- 


fendant was the Perſon who kept the Books. In the K. and 
Lee, it was plain, that the Defendant was himſelf the Perſon 


againſt whom the Motion was made. Not ſo here; the Vice 
. is not the Perſon on whom the Rule i 1s to be made. 


[Hereupon Mr. Henley ſuggeſted, that the Vice Chancellor 
had the Cuſtody of the e n 55 


Sir Jobn Strange for the Crown. 


-% 


| Affidavits are a uſual in ſuch Caſes, In the Caſe of the 


Stinners Company, the Clerk refuſed to grant Inſpection, and an 
Attachment was granted ; but it was argued, whether the Pa- 
pers required were proper to be ſeen, and the Court held that 


they were. So here, if any thing impreper be demanded, -the 


Inſpection may be refuſed. Strange, that the Univerſity ſhould 


conceal their Statutes; fince they are of fo public a Nature, that 


all the Youth there entered, take Oaths to obſerve them, and 
yet they are ſecreted from them. The Crown is the Founder 
and Lawgiver of the Univerſity, bs and as ſuch has a to inf} pect 
thoſe Law . 


[Lee Chief juſtice. I apprehend this Caſe is 5 to dif- 


op from all .others 6 Nui te tam Actions, Se.) becauſe i in thoſe 


the 


_ Cuſtody only, but alſo in the Hands of the Cuſtos Archivorum. 
Sir R. Lloyd. On the ſame Side. 


The Univerſity is not accuſed ; the Univerſity may therefore 4 
very ſafely produce their Books. The King is as much related 
to the Corporation of the Univerſity of Oxford, as to that of the 
City of Torꝶ, and no more a Stranger to one than the other. 


It. is to be hoped, that the King i is no Stranger to . Uni- 
verſity. 


N * as 
— IRIEN 


4 a. "2 

1 Hilary n 22 Geo. 2. K B. 

bi ; : the Party applying i is a Stranger; but 0 in che — Caſe 
3 the King is no Stranger, becauſe he is the Founder. But how 
5 does that appear? Another Queſtion; Is there any Inſtance 
1 1 of an Information againſt an Officer of a Corporation for Breach 
1 of By-Laws, 2 a Rule | ROE: to inſpect thoſe Rwy ?] 
uw : 1 Solicitor General for the Crown. 
= Four 8 — Requifites for ee of this Kind, 
t 2 Firſt, That they be publick Books. Second, That the TP 
| 4 applying has an Intereſt in them. Third, That t- cy be material 
1 in a Suit in this Court. Fourth, That the Perſon in Poſie cn 
il be forced to diſcover nothing to charge himſelf criminally. 
Wi | | Firſt, Theſe are of a publick Nature, given by the King, 
{| and open to all Members of the Univerfity. The very youngeſt 
Io have a Copy given them at their Matriculation. Second, The 
"al King has an Intereſt ; he gave them, and has an Intereſt in 
0 . ſeeing them obeyed; and may enforce that Obedience two 
1610 Ways; as Vifitor, and as King, where an Offence at Common 
= Law is mixed with the Breach of them. Third, There is a Suit 
_ in this Court, and the Statutes may be material ; and, if it is 
wm | ſuggeſted that they will be fo, the Court will grant the Rule. 
ti} : Fourtb, The Objection is, that in criminal Suits no one is 
RH bound to furniſh Evidence againſt himſelf. Agreed, but a 
my Diſtinction may be made. When a Man is a Magiftrate, and 
1 as ſuch has Books in his Cuſtody; his having the Office ſhall not 
* ſecrete thoſe Books, which another Vice Chancellor muſt have 
.. produced. Beſides the Statutes are not in the Vice Chancellor's 

| 


— ET 


If a Man were to he indicted for burning the Records of a 
Corporati ; NO- doubt but ſuch a Rule would then be granted, 
and 
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Eaſter Term 22 Geo. 2. B. R. 


„ 


and why not now? Per Lee Chief Juſtice. This is quite a 


new Caſe. There is no Precedent to warrant it, I therefore ; 


chuſe to conſider of it. 


1 Lee Chief Juſtice delivery the Opinion of hs 


Court. This Rule has been much narrowed, nce it was firſt 


moved by Mr. Attorney. But ſtill we are all of Opinion, that 
we cannot conſiſtently with the Rules of this Court, make ſuch 
a Rule. We ground ourſelves on what has been done in ſimi- 
lar Caſes, though none ſo ſtrong as this. No Caſe has been 
cited to ſuppom this Application, but the K. and Burkin, 
which is not appoſite. The Clerk of the Peace ought ex Officio 
to have given a Copy of the Indictment, and the Court would 


have granted a Rule on him to do it. The Caſes which we 


apprehend to be cloſe to this are, iſt. Q. and Mead. 2 Ann. 


Et Raym. 927. The Reaſons for denying the Motion were, +- 
' becauſe 1. The Books were of a private Nature. 2. Grant- 


ing ſuch Rule, would be to make a Man produce Evidence 
againſt himſelf, in a criminal Proſecution. The ſecond Caſe is 
the K. and Cornelius and Others, Juſtices of Ipſwich. T. 17 
& 18 Geo. 2. An Information for exacting Money from Per- 


ſons for licenſing Alehouſes. A Motion to inſpe& the Cor- 


poration- -books; Cauſe was ſhewn againſt it by Sir F. Strange 


and Sir R. Lloyd. The Court on Conſideration were of Opinion, 


that the Rule could not be granted; as it was in a criminal Pro- 


ceeding, and it tended to make the Defendants furniſh Evi- 
dence againſt themſelves. Theſe Caſes are very ſimilar, only 


the preſent is rather ſtronger; becauſe the Information n 
is for a Breach of and Crime againſt the Laws of the Land, 


and this is an Application to ſęarch Books, which relate to the 
Defendant's Behaviour, as a Member of a particular Corporation. 


This Caſe differs much from Informations in Nature of 29 
Narranto; becauſe theſe concern Franchiſes, whereof the 


Corporation Books. are the proper and only Evidence, and they | 


concern the Crown and the Defendants equally. We know 
no Inftance, wherein this Court has granted a Rule to * 
Books 1 in a criminal Proſecution nakedly conſidered, 


The Rule was diſcharged per totam Curiam. 


N. B. As the Univerſity Statute Book really contains no- 


ha thing, which could affect the Merits of this Caſe in any 
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Faſter Term 22 Geo. 2. K. B. 
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2 7 ＋ 2 
55 as W797 9 


Information 


Quo Warran- 
to, for hold- 


ing a Court 
ect, after 


long Diſuſer, Crown granted to Richard Miller and his Heirs and Aſſigns, 


without 


ſewing 1 


Title from 
the original 
Grant. 


; longing, to thoſe under whom the Defendant claims. 


BY Degree 1" as (if it had) printed Copies of it are very 
% numerous and eaſy to be met with; and the Caſtos Achivorun 
© in whoſe Keeping the Original is, might have been com pel- 
led to have attended with it at the Trial: this extraordinary 
Motion ſeemed only to have been intended, as an Excuſe 
« for dropping a Proſecution, which could not be maintained: 
% and it was accordingly dropped immediately after, having 
«© coſt the Defendant to the Amount of ſeveral Hundred 
.T Pounds.” 


The End of Eater Term 22 Ges. 1 749. 


Trinity Term 


23 Geo. 2. 1 749. In the King's Bench. 


| Darell ag ainf Bridge, 20 


5 | 1 | Lf 


Fe Kin again Bridgy | 
TALE for an Information in Nature * vis 

 Warranto againſt Bridge, for holding a Court Leet 

at Sittercamp in Cambridgeſhire. In 14 Fac. 1. the 


the Privilege of holding Courts Leet. No meſne Conveyances 
appeared till 1702, when, and in 1708, 1719, and 1721 there 
were Conveyances of the Manor with all Courts thereunto be- 
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Trinity Tam 23 Gea. PR K B. 
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Deed * Conveyance to bim A. D. 1739, Courts. Lo are ex- 


preſsly conveyed. In 1740 he held a Court Leet, the firſt with- 


in the Memory of any one living, though Courts Baron had 
been frequently held. This was moved by Serjeants Prime and 
Poole, who argued, that the Defendant could not deduce any 
Title under the Original Grant; or, if he could, yet that Non- 


uſer was a Diſclaimer and F orfeiture of ſuch a Franchiſe. Sir 


ohn Strange and Mr. Ford, on the other Side argued, that Poſ- 


ſeſſion of the Grant, together with the Land, was an Evidence 


of Right, and that it would be of very pernicious Conſequence, 


to grant theſe Informations, whenever a Lord could not deduce 


a Title by meſne Conveyances. But per Cur', As there ap- 


pears. no: Exerciſe of this Grant till 1740, there is ſtrong " 


picion of {ome Detect 1 in Title; and therefore it muſt 80 to be | 


tried by a * | 


Rule for Information made ablolute. 


The King againſt The Inhabitants of Wits: 


* 4 0 TION for an Information againſt Twenty-five Per- 


ſons for a Riot. 


It was ſworn, that there was a Hunting-Match at Newton i in 
Lancaſhire, at which many Gentlemen Were preſent. On the 


ſecond Day, one Witneſs depoſed, that ſome of theſe Gentlemen 


proclaimed the Pretender and Prince Charles, and invited the 
People to liſt in their Service. Of this the Men of Vigas be- 
ing informed, and that ſome of their Friends. were in Cuſtody, 
they roſe in a Body by Beat of Drum, in order to releaſe their 


Friends, and\quel the Diſturbances at Newton + That they went 


thither, and committed ſeveral unwarrantable Acts upon the 


5 Road, and broke open and rifled the Houle where they ſuppoſed 


their Friends were confined, though they found none there. 
| 2 | ; 2 q — 
Lee Chief Jufiice. This Git will not grant. the Informa- 


tion. Here were groſs Diſturbances at Neaptose : A Levying, or 
a Tendency to levy War. It is clear, that in ſuch a Caſe every 


Subject is to be conſidered as an Officer, tho' à private Man. 


A Rifing to 
quell a trea- 
ſonable Riot 
is lawful ; 
and no Infor- 
mation to be 
granted for 
petty Irregu- 
larities in ſe 
doing. 


The greater the Diſtance? the greater the Merit. People riſing 


in this Manner, with, a View to ſupport the Genn are 
"YL ny not 


| E & | Trinity Term AZ Geo. : a. © B. ; 
| 1 ; | not to be blamed. Tt appears, they DP with this View, = 5 
1 ſome irregular Acts may have been committed in ſuch a Cafe, 97 
| there is no Reaſon why this Court ſhould interpoſe. Let them if 
it | take the common Remedy. Wright Juſtice, Kelynge 76. Poph, = 
121. it was reſolved by all theJudges, 39 Eliz. that any Subjects 
1 | © | may arm themſelves, to quell Riots, Rebellions, Sc.; but the 
wy 1 „ ll prudent Way is to apply to a Magiſtrate. Every Subject 'y 
U is bound by his Allegiance, to do as theſe People have done. > 
i] Little trifling Circumſtances : are not to be A in ſuch Caſes, . 
9 Lee Chief Juſtice, Hale. 2 H. P. C. be cites a Sentence from 
= Bratton, to confirm the Caſe in Kelynge. 
Mi q Rule diſcharged with Coſts, per tot. Cur. 
9 Poitier againſt Croza. 
i | No Pflege A CTION by the Plaintiff, who was a Dancer, againſt the | 


of Taba. Defendant, who was Maſter of the Opera Houle, for his 

E 1 * Salary. The Defendant was retained by the Sardinian Envoy, as 
— his Maſter of the Horſe. The Motion on the Part of the De- 

fendant, was to oblige the Plaintiff to accept common Bail. Sir 

\ Richard Lloyd ſhewed Cauſe, and infiſted, that the Envoy not 

having had an Audience of the inder the Time of ſuing out 

the Writ, was not to be confidered as one in a public Charac- 

ter; and that the Defendant was not a domeſtic Servant, nor 

was retained at all at the Time of ſuing out the Writ. Sir John 

„ Strange, and Mr. Hume Campbell, in ſupport of the Rule, cited 
Whitmore againſt Alvares. M. 4 Gee. 2. to ſhew, that the De- 

fendant was within the Statute, that Caſe being of an WE, 


2 
© th 
„* 


5 Secretary, who did not lodge in the Houſe ; but it wasule ma | 
that he was within the Exception of the Law. Per Cur'. Lee f 

i | Chief Juſtice. In Martin and Gurdon, temp. Lord Hardwicke, 
it was held, that ſwearing a Perſon to be a domeſtic or menial 5 
5 Servant, without ſpecifying his Employment, was not fuffici- 4 
ent to diſcharge him. In the preſent Affair, it is only ſworn * 


that he is Maſter of the Horſe, and neither a Domeſtic nor a 
menial Servant. I remember a Perſon ſwore, he was Maſter of 
the Horſe and Clerk of the Kitchen to an Ambaſſador; and it 
appeared the Ambaſſador had no Horſe, and * Part of a Kit- 
chen. | 
5 . | | Wright, 
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A Perſon We- er Inte pster ge to: an E Embalfadet,” and was 
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not ene c 
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Poſter Tut! 1 Teber a Caſe, where a Pa ſwore he 


was Gardener to a public Miniſter, who had no Garden; and a 
Clergyman who ſwore he y was s Chaplain 1 to the Moracco Ambaſ- 
ſador: Neither allowed. | | 5 


Rule diſcharged. CFW 


The End of Trinity Term 23 Geo. 2. 1749. 
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RE SPASS for rooting up his Soil by turning Hogs 
upon his Land. Defendant Pleade Right of Com- 
mon for Hogs by⸗ Preſcription Plaintiff replies, by 
lowing the Right; but qualifies it by initing, that by agg 
ther Cuſtom the Swine" ought to be rung. "TD: this 5 the Defend- 


ant demurs, and it was argued, hat he K DE was b 
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One Cuſtom 
may be plead- 


ed againſt 
another, 
where both 
are conſiſtent. 


” 


Mich. Term 2.3 3 Geo. 4. K. B. | 
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But ßer Cur. One Cuſtem 80 may be pleaded 
againſt another, where both may ſtand together. And theſe two 
Cuſtoms may certainly ſtand together, being conſiſtent with 
al ther ; ſhe pos being only a Regulation of the other. 


Judgment for the Plaigtiff. 


Wooden and Boyntun. 


LAINTIFF had demanded a Plea at eight o' Clock at 

Night, the Rules for Pleading being then out. Defendant 

ut in 'a Plea at ſeven the next Night, but at ſix the Plaintiff 

had ſigned Judgment; which being within twenty four hours, 

the Court ſet aſide the Judgment, on the Authority of Henley 
and Brand, Trin. 2 3 Geo. 2. being the fame Point. 


The * you Ingram. 


 OTION fora A to deliver up Books and Papers, 

belonging. to the Borough of Droitwich. Mr. Bathurſt 
ſhewed for Cauſe, that Ingram was Executor of Mr. Winning- 
ton, who had laid out ſeveral Sums for the Borough, and never 
been repaid ; and that he kept theſe as a Security for ſuch Re- 
| payment. But the Court ſaid, that as he confeſſed having public 
Books in his Cuſtody, a Mandamus muſt go; and if he had any 
juſt Cauſe for keeping them, he might ſet it out in "the Return, 


The Mandamus N 


The End of Micbaelmas Term, 23 Geo. 2. 1749. 
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Hilary Term 


23 Geo. 2. 1749. In the King's Bench. 


2 ewſler no Capper. WY 4 / 22 2 6 "x 


E P ENDANT gfe a Miſnomer in — Mimomer | 
after an Imparlance ; but it appeared on the Record — 
to be thus entered, and A. B. who was arreſted by parlance. 
the Name of A. C. comes, Cc. which the Court held tan- 


tamount to a ſpecial Imparlance on the Authority of Keilw. 
93. 5. N 


Judgment for the Defendant. q 


. 25 
7 
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The End of Hilary Term, 23 Geo. 2. 1749. 
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23 Geo. 2. 1 750. In the King's Bench. 
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HE / ell. El The King again/? the Biſhop of Ely. 


Court will 


not grant a 
Mandamus to 


a Viſitor, if 


his Authority 


be Nubien. 


Books; 


0 TI ON in Michaelmas Term laſt, for a Mandamus 


to proceed on an Appeal brought by Dr. Vernon, 
againſt Dr. Walter the Vice Maſter of the College, for removing 


him from his Fellowſhip, in the Abſence of the Maſter; and alſo. 
on a Complaint brought by the ſaid Dr. Vernon, of divers Enor- 


mities committed in the ſaid College. It was ſworn, that the 
Biſhop refuſed to intermeddle, unleſs compelled thereto by Law. 


Dr. Vernon was one of the eight Senior Fellows of 7 rinity 


College, the Statutes whereof direct all Livings to be given, Seniori 


ſecundum Gradus, five præſens fit five abſens, qui non habet aliud 


Sacerdotium five ecclefiaſticam Promotionem ; niſi prius deponere 
voluerit, aut niſi ex aliqua graviſima Cauſa per Magiſtrum & 
Socios approbanda. Concionatores are allowed to hold any Living 
of zo J. per Aunum, but not two cujuſcunque Summa ; which by 


a ſubſequent Explanation (which the Statutes cap. 42. allow the 


Fellows to make) the College has declared, ſhall be underſtood of 
the Valuation in the King's Books. Dr. Vernon was Rector of 
Bloomſbury, worth 1507. per Anuum, but not rated in the King's 


bins vacant, he demanded the Preſentation, and was pre- 
ſ-nted (as he ſwears) unconditionally. The other Fellows ſwear, 


he promiſed to refign at the End of his Year of Grace; at which 


Time however the Vice Maſter cut out his Name, and he appeal- 


ed to the Biſhop as Viſitor; who declined acting, it being a li- 


tigated Queſtion ever ſince Bentley 8 CR who was really the 
Viſitor 


to the Biſhop as Viſitor of Trinity College, Cambridge, 


and the Sine-cure of Ouwell in the Gift of the College 
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_ unreaſonable, Holt ſaid, 
Colleges muſt take the Yoke, as well as the Charity. Vet there . 


| Faſter Tem 22 ; Geo. 3 K. B. 


ö 


Viſitor of the College, the- King © or a Biſhop. The King, 
Hen. 8. Was the Founder; but in a Body of Statutes (of 
doubtful Authority) by E.. 6. it 18 ordered, quod Bpijeopus Eli- 5 


22 fl fs tator. 


| Ryder, Attorney General, ſhewed Cauſe for the King. Sir 
Richard Lloyd, Mr. Hume Campbell, Mr. Ford, Mr. Pont, and 
Mr. Eliab Harvey for the College. [But nobody appearing 
for the Biſhop, Mr. Henley inſiſted, that the Rule muſt be ab- 
ſolute ; which the Court would not hear of, but ſaid the College 
had a * to interpoſe. ] 


A Coltege 
may inter- 
poſe, to ſtop 
a Mandamus 
to a Viſitor. 


It was argued, 1. That there was no Inſtance of a Man- 
gamus finally granted to a Viſitor. Colleges are private Societies; 
the Viſitor's Juriſdiction a private one. The Court never inter- 

poſes, but where Viſitors exceed their Juriſdiction, and then it 

will grant a Prohibition. The Court cannot enquire into the 

Legality of a Viſitor's Sentence. Even if a Viſitor exceeds his 
Juriſdiction, and Advantage is not taken in Time by Prohibition; | 
the Court will not grant a Mandamus. K. againſ# Biſhop of 
Cheſter, T. 21 Geo. 2. To reject and to determine an Appeal | 

is the ſame Thing. Refuſal to interpoſe is a Determination in 

ſome Sort againſt the Appellant. The Court was formerly not 

ſo nice in granting Writs of Mandamus ; but now they will not 

grant them, becauſe the Perſon to whom: they are directed, is 

ſhewn to be the proper Officer: otherwiſe, will ſuperſede them 

though granted upon Argument. XK. and Sir foſhua Sharpe, 

T. 13 Geo. 2. K. and City of Nerwich, T. 23 Geo. 2. The 

Ground on which Mandamus's are uſually granted, is the Concern 
which the Public is ſuppoſed to have in the Queſtion : In viſi- 

tatorial Queſtions, the Public is not concerned. If Viſitor be 

in Philips againſt Bury, F ellowy, of 


can be no Failure of Juſtice ; for the Chancellor may iſſue out 
a Commiſſion here, as in Caſe of other Charities. The Stat. 
1 Geo. 1. concerning the Abjuration Oaths, orders Viſitors | 
to admit others, into the Room of nonjuring Fellows: On their 
| Refuſal, the Court may grant a Mandamus.—Hence, it ſeems to 


have been thought, that the Court had no ſuch Power over Vi- 
ſitors before. 


You 1 p 2. The 


54 Faſter Term 23 Geo. 2 K.B. 


2. The Biſhop is not Viſitor His Power 18 given by 
a pretended Charter of the Crown, 6 Ed. 6. ſigned indeed 
aby the King and his Commiſſioners, but no Great Seal appen- 
- gant thereto. And, except there be ſtrong Proof of the Exiſt- 
ence of the Seal, the Court will not preſume it, after ſo long 
Acquieſcence. There 1s no Inrollment, no Docquet, of theſe 
Statutes. Another Body was granted by Queen Elizabeth, con- 
trary to theſe in many Ref; 8 which takes no Notice of them. 
In the annual Commemoration of Founders and Benefactors, 
Notice is taken of Eg. 6. for confirming his Father's Grants, but 
1 not for giving Statutes. Queen Elisabeth is taken Notice of as 
| one, „who gave us the Statutes by which we are now governed, 
The Fellows and Officers ſwear to obſerve Queen Elizabeth's 
Statutes. * Suppoling the m however genuine, they are not now 
in Force, being ſuperſeded by Queen Elizabeth's : In which 
there is a particular viſitatorial Power given to th Biſhop of 
Ely, over the Matter only, for particular Crimes. Statutes 
given by the Crown, may be varied by the Crown ad /ibitum, 
No Proof, that the Biſhop of Eh ever accepted the Powers 
). given him by King Edward's Statutes ; but if he did, a Non- 
| Uſer of two hundred Years will abrogate that. In Dr. Bentley's 
\ Caſe, Articles were exhibited againſt him, before the Biſhop of 
Ely. The Houſe of Lords, on the Appeal, were of Opinion, 
that the Biſhop had a Power over im, by the Statutes cf Elizabeth. 
Accordingly, the Biſhop deprived him; but the Sentence could 
not be put in Execution, but by the Vice Maſter, who refuſed. 
Motion for a Mandamus to the Vice Maſter in B. R. and grant- 
ed; butfon the Return, was quaſhed. Then a Motion for aMonda- 
mus to Biſhop of Ely, to deprive the Vice Maſter, as general 
| Viſitor of the College. The Biſhop did not think himſelf ſuch. 
The preſent Book öf King Edward's Statutes was then pro- 
duced and canvaſſed, and the Court refuſed the Mandamns. For 
: whenever a Doubt exiſts, whether there be a Juriſdiction, the 
Court will not grant a Mandamus. The Right may be ſo- 
lemnly tried in the more uſual Forms of Law; it has already 
been decided in this ſummary Way. It ſeems, there are Holes 
in the Cover of the Book, through which they ſuppoſe the 
Strings or Labels of the great Seal went : - Perhaps only a Chain 
to hold it. One Poſſibility to the contrary deſtroys that whole 
Hypotheſis, „ 
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Faſter Term 23 Geo 2, K. 83. 


The Rigbt of the Biſhop is unnatural, and contrary to the 


general Purview of the Common Law, which veſts the Right 


of Viſitation in the Founder; the Parent being moſt likely to 
take care of the Child. It is not Law, to ſay that Statutes once | 
given to Colleges cannot be altered. Even Henry the Eighth's Sta- 


tutes (if any) might have been revoked. But Edward the Sixth is 


on a Footing very different. Any Heir, either the next or the 


tenth, have the ſame Powers; therefore one may reſcind another's 
Acts; Elizabeth might revoke Edward's Statutes. One Viſitor 


may repeal another's Injunctions, by Conſent of the College and 
'Viitor : Theſe Statutes might therefore be reſcinded, and this 
| Conſent muſt be preſumed from ſo long Acquieſęence. It may 


be preſumed, that even Edward himſelf cancelled them. 


On the former Motion, Probyn Juſtice, declared, if it were ne- ; 


ceſſary to preſume an Act of Parliament, for annulling theſe Sta- 
tutes, he would preſume it. All the Queen's Counſel in Queen 


Anne's Time (Sir Joſeph Jekyll excepted) were of Opinion, on 


her Reference to them, that theſe Statutes were invalid. 


th ſupport of the Rule, Mr. Henley," Mr. 8 and Mr. 


Joddrel argued, 


. Mandamus will go to a Viſitor. Viſitors have a Ju- 
nicdigion, are Judges over a large Body, and the Public is there- 


in concerned. Fellows of Colleges are not deveſted of the 
Rights of Juſtice; but the Court will control Viſitors, if they 
exceed their Power, a fortiori if they will not exerciſe it If a 
Court of Delegates refuſes an Appeal, the Court would grant 
a Mandamus, or in any other Caſe of a dernier Reſort of Jultice. 


In Uſer's Caſe, 5 Med. it is not determined that a Mandamus 
will not lie; but the Rule was diſcharged on other Reaſons. 
Reaſon why no Inſtance of a Mandamus granted; becauſe the 
Clergy are not fond of refuſing any Juriſdiction. The Biſhop 


of Ely received the Appeal, does not now appear by his Coun- 
ſel; and has therefore no Objection to the Juriſdiction. To 
allow the Crown and the College to interpoſe, is obliquely giv- 


ing them a Prohibition before they are aggrieved; which is 
contrary to the general Rule. Whenever the ſuperior Courts 
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Eaſter Term 23 Veo. 2. R. „B. 


—— 


ole ouſted of their general Juriſdiction by any ſpecial one ; it is 
their Duty to ſee that ſpecial Juriſdiction exerciſed. This 


Rule will not determine Dr. Pernon's Right, but only compel 
the Viſitor to determine it. Mandamus to reſtore to a Fellow. 
thip was granted ſo early as the Reign of Edw. 2. 1 Lev. 22. 
This Court muſt protect Freeholds; a Degree is a Freeholg, 
Bentley's Caſe ; a fortiori a Fellowſhip. Though this Right is 
ſubject to eccleſiaſtical Juriſdiction, yet the Court will compel 
an Exerciſe of that Juriſdiftion. F. N. B. 248. There are 
many new Caſes wherein the Court grants Mandamus's: There- 


| fore, though no Precedent can be ſhewn, the Court may properly 


do it, if reaſonable. | | | : 


2. That the Biſhop of E. 7 is the Viſitor of Trinity College. 


If there are Traces of a Seal on an old Deed, it is tantamount 


to a Deed. Apply this to the Marks og Edward the Sixth's 


Statutes. If theſe were never authentic, what Condition was 


the College i in, from the Time of Henry the Eighth to Queen 
Elizabeth? A Repeal ſhall not be preſumed. In the K. 


againſt Sinners Company, a recent Caſe, where there were 


Viſitors, tho! 
re trained to 
ce: tain times, 
may viſit 
whenever cal- 
led in. 


been valid. 


and the Crown could not repeal. it. 


Letters patent of K. Fac. 1. which the Corporation had op- 
poſed , with great Vigour, and appealed to Duncil, who: 
ordered a Revocation ; yet the Court would not preſume a Re- 
peal, but ordered it to be tried. Queen E/izabeth in the Pre- 
amble to her Statutes recognizes ' 'theſe ; ſaudtiſimis legibus ad 


pietatem & doctrinam commendavit : Can it be doubted, whether 


the College ever accepted Statutes of ſuch a Character? In the 
Commemoration, King Edward is ſaid to have confirmed his 


Father's Grants. But how ? By this Book, no otherwiſe. The 


Commemoration Day is appointed by this very Book. The Col- 
lege act under it, and diſpute it in the ſame Breath, It may be 
objected, that the Biſhop would not have accepted Queen Eli- 
zabeth's ſpecial Appointment, if King Edward's general one had 
But the general Power of Viſitation is only once 
in three Years: Queen Elizabeth therefore removes a ſuppoſed 
Difficulty, by allowing the Biſhop to viſit the Maſter as often as 
he pleaſes. [Lee Chief Juſtice ſaid, Viſitors (however reſtrained. 
by Statutes) may viſit as often as called in] The vifitatorial 
Power, when once veſted, was the Right of the See of Ely, 
The . of Dr. Bentley, | 


4 11 Geo. 
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11 Geo. 2. is not ſimilar to the r That was to grant a 


Mandamus to one, to oblige another to do an Act, which is 


contrary to the Rule, laid down in Q. and Mayor of Derby in 
Salke!d. Suppoſe there was no Seal to Edward's Statutes. That 


will not be neceffary in the Appointment of Viſitors. If it 


be, the Court will preſume it. The Statute of Frauds requires | 
three Witneſſes to a Will, who muſt ſign in each other's pre- 


"ſence; if there be three, the Court will not expect it to appear 
that they ſigned it in each others Preſence, butwill preſume it. 
go the Court will preſume a Seal, if every other Requiſite be 
there. Elizabeth's Statutes ſu ppoſe the Biſhop to c ntinue Viſitor. 


On the Maſter's Miſbehaviour, it directs the A ppeal to be, not 
Epiſcopo Elienſi ſimply, but Viſitatori Epiſcopo Hlienſi. If viſitato- 
rial Power be ſuſpended, it does not devolve to the Founder 


or his Heirs; but to the Court of K. B. In the Caſe of Man- 


cheſter College, The ſame Perſon happening to be both War- 


den and Viſitor, Stat. 2 Ges. 2. was made to enable the Crown 


to viſit during ſuch Suſpenſion, which ſhews the Senſe of the 


Legiſlature. When a College is founded, the Founder may 


make what Laws, or appoint what Viſitor he pleaſes ; but on 


a Change of Statutes, the Society muſt accept them; elſe not 


valid. By the Charter, Power of making Statutes, was 3 


to Hen. 8. He died before any made. The Power devolved 
to Edw. 6. Same Evidence that K. Edw. gave Statutes, as that 


there are any Statutes at all, becauſe recited in Qu. Elizabeth's. If 


that Recital falſe, the Crown was deceived, and the whole Grant 
is void. Objection. K. Edward's Statutes never acted under. 


There might be no Opportunity to exerciſe the viſitatorial 


Power; therefore no Argument can be drawn from Non- 


Uſer. Nor has the Crown ever acted as Viſitor. 


3. As to the Circumſtances of this Caſe, A probable Ground 


is ſufficient to grant a Mandamus. XK. and Ward, H. 4 Geo. 2. 


Mandamus to admit an Officer. Return that the Office was 


full. Held bad, becauſe the Mandamus gives no Right, but 
only a Poſſeſſion in order to try the Right. So here, Door 
Vernon only deſires to put the Right in a Method of Tria 83 
It would therefore be no Inconſiſtency, ſhould a Mandgmus go 
firſt, and a Prohibition afterwards; for this is only a Mode 
of Trial, and if the Biſhop be really Viſitor, Dr. Vernon has. 
mo other Way of W it. Court will not grant a Mandamus 
Vote bo . : "00- 
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Faſter — 3 Geo. 2. B. R. 


ſhop. of Vincheſter had expelled Bridecał, from a Fellowſhips 
| Wincheſter College. He applied for a Mandamus to reſtore him. 
It did not appear clearly that the Biſhop was Viſitor, | there- 
fore the Court refuſed it; but is Conſent the Right \was 


— 


WM pot the Sentence of. an 1 Court in e and 


therefore quaſhed the Mandamus to Dr. Walker. H. Geo. 2. 


And in the K. and Biſbop of Ely, T. 11 Geo. 2. The Court did 
not think the Statutes of K. Edw. ſufficiently eſtabliſhed, to put 


a Sentence in Execution by virtue of them; but this was a 


different Caſe from the preſent, which only demands : a Trial, 
not an Execution. 


Per Cor. Lee Chief Juſlice, It is an improper Queſtion for 
the Couſtt to enter into, upon Affidavits, whether theſe Statutes 
are in Force. It was much controverted in 1736, and then 
not ſettled. Nor will we now determine the Power of granting 
Mandamus's to Viſitors. Dr. Uſher's Caſe is ill reported in 
5 Mod. It was a Motion for a Mandamus to the Vilitors of 
Univerſity College. Two Queſtions were argued. 1. Whether 


the Perſons to whom the Mandamus was prayed, were real Viſitors, 


PP 5 


2. Whether a Mandamus would go. The Court confidered only 
the firſt; and it went off for the Conſideration of the Court. At 


preſent, it does not appear clearly to the Court, that the Bi- 
ſhop is the Viſitor. And it would be unjuſt to force a Man 


to exerciſe a doubtful Juriſdiction, by Mandamus. If he 


obeys, he is liable to Prohibitions ; if he returns himſelf not 
Viſitor, to Actions. The Court never grants a Mandamus, ex- 
cept it indiſputably ſees, that there is a Power lodged in the 
Perſon, to whom the Mandamus is prayed. This was the Foun- 
dation of the Determination in the 11 Geo. 2. Paſch. 1738. The 
K. and Biſhop of Ely, on the very ſame Evidence as the preſent. 
When this Right is ſettled, it is time enough to enter on the 


other *. 


V. 7; ight J uſtice. In Brideoab's Caſe, H. 12 Ann. The 6 


tried 0 Prohibition. 


1 


71 ion Juices) In ac WE nd Turiſditions, the Court 
has inclined not to intermeddle. There is no expreſs Deter- 


mination, and no Precedent of a Mandamus granted to a Viſitor 


in any 88 therefore it 1s VO a doubtful * As 
— r 
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Eaſter Term/23 Geo, 2. B. R. 2 59 | 
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to the preſent Application, if we grant it, we. may make a fo." = { | 
Suggeſtion. And it would be nugatory to grant a Mandamus | 
firſt, and 2 Prohibition afterwards. | 


— 


o 


Foſter Juſtice. It would be of ill Conſequence, to one, 


a Body of Laws, that have lain dormant for two hundred Years.: ; 
The Caſe of the Mayor and Corporation of Newcaſtle is a ſtrong 
one to ſhew, that the Court will not grant a Mandamus, - 2008 

4 wil introduce Confuſion and Diſorder, 


Rule aiffharged per tot Cur. 


The End of Eafter Term 23 Geo. 2. 1750. 
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Trinity Term 


26 tas . 1750. In the King” 8 Bench. | 
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Tae King againſt Nottingham. N d 


HERE * bees a Mandamgs to fill up the = OY Rule m_ 
to which the Corporation made a Return; and them a grantable,and 
Rule was made to inſpect the Books of the Corporation. Por. | 
4 Dee the Proſecutors deſerted that Mandamus,and moved for: . AM 
a new one. And now Mr. Vbite moved for an Attachment againſt 
the Mayor. &c. for not obeying the Rule to inſpect the Books. 
But the Court held, that the Courſe was, in Informations in 
Nature of Quo Warranto, to grant ſuch Rule for Inſpection, 
pending the Rule to ſhew Cauſe; but in Mandamus's; not till . 
after the Returu; that on the Return being allowed the Cauſe | 
was at an End, and _ Rule of courſe expired; "but if they 
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Go Trinity Term dy Geo. 2. B. R. 


17 La 92 7 /4 1 15 , Jones againſ} Newman. : 


Paro Objec- OTION for new Trial in Ejectment, wherein the 
. — = Leſſor of the Plaintiff was Heir at Law); and the De- 
be encounter- fendant' s Title aroſe upon a Will, which deviſed the Premiſſes 
— Geng to John Cluer of Col OO whom the Defendant claimed. 
= Bhs the Plaintiff gave Evidence, that at the Time of making 


will goto a 
a Lord to 


3 ourt to certain of the Suitors, to compole a Homa ape, and ere =_ 


To the 


lere upon a Suggeſtion by Affidavit, that Teveral Conveyances were 


legal or not 
2 e ſhewed for Cauſe; that this was a dangerous Precedent. 


| 2 2% 


N Free un a 110 af fer eres — Sat eee 7 - 


| | IE 1 «tou of 017 6 he feces 


/ AV. 


ances of Bur- duly executed, and that at the general Court in Auguſt laſt, they 


— gr were offered to the Homage, who refuſed to preſent them. 


Conv eyances 
appear to be 


> 1 » — 
ET” 


thought proper to bring an Action for a falſe Return, a new 2 0 | 


Rule to inſpect would be 1 


— 


So denied the preſent Motion. 


the Will, there were two John Cluers, Father and Son ; and 
| that therefore the Deviſe was to the Father, who died before the 
Teſtatrix, and ſo the Deviſe was lapſed. Upon which the 
Defendant offered to prove, by parol Evidence, that the # x - JP 
tatrix intended to leave it to John Cluer the Son; but the Judge 
would not ſuffer it, and a Verdict was found for the Plaintiff. 
But per totam Curiam, the Judge was miſtaken. - The Objection - 
aroſe from parol Evidence, and ou ght to have been encountered 


by the ſame. 80 granted a new rial. 
1 


The King agar Lord, — and TY 


"7 
Pot 62 SL. C261. pom EN, e = 
5 OTION for a Ke, ITE Dr Lord 79 Y . 


of the Manor of — og a Court Baron ; and 1 


Spe ſome 'Conveyances_ of Burgage Tenures within ſaid Manor: (; 


Onvey- 


Sir R. Lloyd, Mr. Tee Campbell, Mr. Green and Mr. Evans 


E. . granted without ſome Complaint of Re- 

N fuſal s no Refuſal in the Lord. He held his Court 

regularly laſt Auguft.: Therefore this Mandamus would not lie at 

Common Law. Nor upon the Stat. 1 1 Geo. 1. For that gives 
no Mandi mus, except where the Lord neglects to hold a Court, of 

_,- where Something wrong äs done at that e when held. As for 
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Trinity Term 24 Geo. 2. B. R. © 


upon Oath; and the Court will never grant a Mandamus to 
preſent 2 Fa& upon Oath, except the Fa& be quite evident ; | 
if therefore the Court grants this, they will determine upon c 
Matter the Right of theſe: Burgage Tenures. Many Things are | 
neceſſary to be done in order to preſent; they muſt enquire, 
whether the Alienation is according to the Cuſtom, whether 
+ fair or fictitious Tranſaction, &c. A Homage is in the Circum- = 
ſtances of any other Jury. There is no Inſtance, where a Homage 2 
or Jury have been commanded to find a particular Fact. For the 4 | 
Court will not order Perſons to do a Thing ſinful, and if they N 7 
preſent contrary to their Perſuaſions, it is a Sin. The Court laſt | Et 
Term refuſed a Mandamus, to ſwear in the Mayor of Camel ford, 
without an Affidavit that he was not ſworn in already; other- 
wiſe Mandamus's would be endleſs. The Intendment of Law is 
that every Man will do his Duty, till the contrary appears. No 
Mandamus can therefore be iſſued againſt the Lord. As to the 
Tenants, the Court will not grant a Mandamus to complete 
private Rights, which theſe are; for the conſequential Privilege V 
of ſending Burgeſſes to Parliament is immaterial : elſe a Man. 
might come here and pray a Mandamus, to complete his Title- 
to a Freehold of 40s per Annum in a County. In the K. | | | 
and Clithero, Comb. 239. A Mandamus prayed to the Jury Py. | 
- Clithero, to preſent two Freemen to the Bailiff, and for bim 2 2 2 
admit them. Holi ſaid, We will gran Na Maluda us to the | | 
Bali to admit; but not to a Jury to preſent upon Oath. This 
is alſo a Mandamus moved for by five Perſons, and one Writ 
of Mandamus ſhall not include five ſeveral Caſes. Salk. 433. 
Caſe of Andover. If a Lord refuſes to hold a Court or to ad- 
mit, the only Remedy is by Subpœna in Chancery. 4 Rep. 28. SLA 
2 Cre. 368. Moor 942. | | 


the Tenants ; the Homage is to preſent Deals and nn | : 
| 
| 


If a Copyholder refuſes to preſent what 1s given in Evidence, 
it is a Forfeiture of his Copyhold. 3 Leon. 109. Dyer 211.6. The 
ſame in a Court Leet. Stat. 4 Edw. 1. There is no Inſtance of 
a Mondamus to holda Court on any particular Day, except in Bo- a 
. roughs, for the Admiſſion of Officers, in Furtherance of public Juſ- „„ | - 
| tice. And wherever a Mandamus has gone to admit Freemen, it 
Dis where they have an inchoate Right by Birth or Servitude; but | 


here, there is no o inchoate Right. Nor will the End propoſed be 
Vor. * | R z certainly 4 


Trinity Term 24 Geo. 2. K. B. 


5 — 


certainly attained by this unuſual Method. Though a Preſent. 
ment ſhould be made, yet the Lord is not always bound to 
admit on Preſentment; às if an Alienation is made to a Cor- 
poration, a Court of Equity will not compel the Lord to ad- 
mit them on 1 Prefentment, becauſe he may loſe his Services. | 


The End of Trinity Term 24 Gee. Fx 


EX Term 


24 . 2. 1750. In the ag 8 Bench. 
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R. Bathurf, Mr. Heakeyc Mr. F. ord and Mr. Fad. h 
arcl, in ſupport. of the Rule argued, that this was 
| not merely a private Right; the Public are deeply 
concerned in it. All Burgage Tenures are of the ſame Na- 
ture. The Preſentment required is only relative to the Fran- 
chiſe of voting; the Eſtate and Freehold are veſted ſufficiently 
without it. If no Preſentment be made; the Franchiſe only is 
loſt, and not the Eſtate. * A Mandamus is the proper Method 
to enforce the King's Charter, Wheler and Trotter, P. 8 Ges. 2. 
We have ſhewn a Refuſer in the Jury, and it is not neceſſary to 
ſhew, that every Perſon concerned has refuſed. Mandamus is 
certainly neceſſary to the Homage ; but that would be nuga- 
*tory, except one alſo goes to the Lord to hold a Court. If you 
grant the End you muſt grant the Means. K. and Chriſtchurch, * 
M. 12 Geo. 2. A A ee was granted to the Steward of a Court 25 . 
Leet to hold one, and to the Jury, to preſent to the Steward 5 
one Day, who was choſen Mayor. The Caſe of Andover (as 
to five in one Writ) was, where there were ſeparate Grievances : 


| ay the Grievance is one and the ſame to all. But the Court 
f will 
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Mich. Term 24 Geo. 2. 1 B. "> 


will judge how — 5 Writs are neceſliiry, and grant them ac- 
cordingly. Obhjection, No Inſtance of Mandamus to hold a Court 
Baron, but that 2 Roll. Rep. 107. is againſt it. Solution, The 
ſeole Queſtion is, Whether it be for the public good or no; if : 
jt be, the Court will grant it. for Courts Baron as well as 1 
Leets. As to the Jury being on Oath, the Oath is the common 
Oath of Homagers; but this Preſentment is not made by them | 
guatenus Homagers, but as Tenants of a Franchiſe veſted in N © 
them by the Crown. Every Officer of a Corporation takes a ge- 
- neral Oath to do his Duty, - That will not preclude this Court 
2 from ſending him a Mandamus. In K. and Lord Mayor of 
= London, A Mandamus went to him to return one Brockhurf : 
(who was choſe Alderman) to the Court of Aldermen, and / 
alſo to the Court of Aldermen to admit him. In the K. and EPS be 4 2 uo 
Clitbero, a Ms Note under the! Name of the K. and H/hs, ſtates Se (48 (rw 
that a Mandamus at laſt went to the Bailiff and Jurats to pre- A. ee 4 
ſent and admit. The Oath is ſo far from being a Reaſon en 
the Mandamus, that it is a ſtrong Reaſon for it; for the Jury 7 
are bound to preſent Alienations, and the Court only forces Ho Hor: W720 
them to carry their Oath into Execution. The Caſes in Leon. 2 founner 6e /v 
1 and Dyer prove, that Juries on their Oaths may be puniſheds⸗ —_ £299, 
7 1 by Amerciament and Forfeiture ; a fortiori this Court may / / 
. 3 interpoſe by way gf Direction, as in Caſes of Mandamus to 5e 45 271i C124 > Ay 
E ritual Judges, to grant Adminiſtration, and to Archdeacons, to, 4. ee 


ſwear in Churchwardens. In Bagg's Caſe, 11 Rep. 98. It was geg 077 All. te 
reſolved, that this Court has Authority to correct all Errors ju- WIS 


dicial or extrajudicial; ſo that no Wrong or Injury e public z ho D O18 (7 ww frogs 


or private can be done, but that it hall be reformed by dep fd 2710 22 
Courſe of Law. | AE aasee, 1 


: 1 uus 2710 ad A 
n 7 - The Court difected a Search to be. made for the K. an ä 2 Vern 
6 O Clithers, and it was found, that a Mandamus had gone Bal fon. aol. e ai. 
7. Jivis S furar (with a Dath) M. 5 N. & M. to preſent ang hes Ah SAL 


{wear in two Perſons. : | | i 7. £ 2 
V4 it | . * 


4 


„ FORE Lloyd, in Reply, obſerved ; that no Mandamus 
had ever gone to Officers in their judicial, but only in their 
miniſterial Capacities. This is an Anſwer to all their Caſes. 
Mandamus has indeed gone to direct an Exertion of their ju- 
dicial Capacity, as to grant Admiſſion; but not bow they ſhall == 
3 exert 


... 
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N 20 exert it; as to «whom they ſhall grant Admiſſion. So in the 

1 —Caſe. of the Mayor of London, the Mayor and Aldermen are only 

2222 Canals, and could not exert any Judgment. In the K. and 1 ; 

e 2p ent, Aus alias ohh, ns ks Caſe was agreed, and not Wu 7 
/ 


| . Doe £29, 9-7 en. de! 
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rat Ho 7 | went to 
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— tt 1 fey. _— af 3%, 7 1 Cas, = © 
Per Cur. Lee Chief Juſtice. We have at preſent no Ground 
to think, that theſe were legal Convevances; rather the contrary ; 
Non conſtat that they a us ad Rem. But if they have it, 

m 


the Right of voting for M bets” 18 ſurely a noble Privilege, 

I: as Holt Chief Juſtice ſaid, in Caſe of Aſbby. and W Bite. And. 

—— ” WH; A Man has Fur 24 Rem, 1 it would be abfurd, ridiculous, 

1 £ Ace Shame to me Law, if He uld bare ne po Remedy; ; and he 

„ obly Remedy lie ep have FEY Mandomur. 1 think the Caſes, 

9. . 24. perfil ane K. d Cs M i lend feng; and don't 

10 hi: d Wi lael- ſee, that the Act of the Jury in the preſent Caſe, is a Whit more 

2 2 ale ward tat Judicial than that, After the Right is ſettled, 1 Preſentment 

_ 2597707 is minifterial only. In the K. and Chriſtrbug h;t e Preſentment 

Ls que, fh grounded on an Election previous ; ; in the preſent, it iss 

= VOL eee grunded on the Cbnveyances precedent. Ahe X. and Cliibero 
3 or nol, oy By _ ald Ihe ws, that r Monden was granted ton enquiring g Jury. 
| qe As to putting thetn all, "the Bailiffs and Jury, together, 1 it muſt 

2 he tikch, ed Nn gr Sin 16. J am therefore of Opinion 

n Wpode (t being abſolutely neceſſary, n. the Reaſon of 

OS _ © = the TRAY) hät Mandamus thould 89,1 157 them either | 

— = tofexeft their Duty: or new Cauſe to the co 1trary. If they can 

2 4 ua. 203: Ay Alben that that there has been no . licnation, that will be a good ; 


g as * turn, Th ** he — the dgpations be ue? to another * 
1 4 MAs * lee de od 1a b ebovi? oft to ve FA 


; PAO 0634 on 2268 1 lf 50 c 5 | 
55 boomt. 46 Wright, Juflice,.. . "Old Nat. Dine 3. RY yk + wok. 5 l 
| Mard, qanmus may go. 18 4 Lord of. a Manor, to hold Court Baron 
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Michaelmas Term 


30 Geo. 2. 1756. In the Ring? 8 Bench. 
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12 85 Rolls —_ Barnes. * 2 [ þ ww. 5 
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Evans, H. 29 Gee. 2. that Infemul computafſent was no good | >> 
| Plea in Bar to an Action on Aſumpfit; for, though true, it“ . 
does not extinguiſh the original Promiſe on which the Action is 


| founded. 
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Ca Mg e 94 4 
ROVE R age t f Leuden, by the Aſſignee of 1 de 
- one Johns a — for Goods ſold by them under an 8 3 
Execution. It was ſtated that on the 4th of December, 1753, Tabus — : 
became a Bankrupt ; on the $th of December, the Judgment was te the AQ 
entered againſt him by Godfrey, and the Fieri ſacias was executed ey, —— 


the fame Day: On the 8th of December, the Commiſſion was taken —— 
out; the ſame Day Aſſignment made: On the 28th of December, ang iclis them 
1753, the. Defendants fold the Goods ; and on the 2oth of Ja- 3 


8 wary returned, that they had levied the Money. 1 — : 22 


Sir Rickard Lloyd. for the Plaintiff argued, that the Queſtion was, 2 Timbeel 
in whom the Property of the Goods was. That the Sheriff can nei- Hl 53 C. | 
| ther ſell nor take Goods, in which the Defendant has no Property. e 
- If he does, Trover will lie againſt him. Two Times are to be at- 
ended to; 1. of Seiſure. 2. of Sale. 1. The Goods wert ſeiſed the 
ch of December, but after the 4th of December, the Defendant had 
: * abſolute Property left in him. If it be aſked, Where is the Pro- 

Wt at that Time? The Anſwer is, the Books are confuſed aboatit 
In Player's Caſe, Salk. 111. Holt is unintelligible, who ſays the 
Affignees are in by Relation, after the Commiſion taken out. But 
I he Queſtion recurs, Where is the Property in the Interim? It is 
1 ertain, that the Sheriff cannot ſeiſe more Property than the De- 

7 fendant has. It ſeems therefore reaſonable, that the Sheriff may feite | 
his imperfect Nb and . more. The Bankrupt has 2 
Vor. 5 ä i 
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ſpecial Property, like a Carrier, &c. Or, he has a defeaſible Proper- 
ty, like a Diſtrainer for Rent: Or, he has a Right of Cuſtody, for the 
Beneſit or all his Crediters. This Cate differs from an Execution 
and Seiſure before the Act of Bankruptcy, becauſe then the Defend. 
ant has the abſolute Dominion of the Goods. 2. It is to be conſider. 
ed, whoſe the Goods were at the Time of Sale. After the Aſſign- 
ment, the Property is in the Aſſignees. 1 Vent. 193. The Sheriff on 
the 5th of December ſeiſed a defeaſible Property: The Aſſignment 
on the $th of December defeated that Property, by veſting an ab- 
ſolute Property in the Aſſignees. Obßjection. The Relation back is a 
= Fiction of Law, and therefore ſhall not damage a third Perſon, At. 
f 5 © ſaver, This is not univerſally true. And, if true, it only relates to 
Fictions ariſing from Conſtruction of the Judges, and not ſuch 2 
are created by expreſs Act Act of Parliament. Befides it was abſolutely 
veſted before the Sale. Objefion, What Return then could the 
Sheriff make, who had taken the Goods before Aſſignment? An firer. 
He might have returned Nulla Bona, K. agaiaſt Brein & al. Bai. 
liffs of the Savoy. 1 Keb. got. Objection. The Sheriff might not 
know of the Aſſignment before the Sale. Anferr. It is his Buſineſi 
to know it, he is paid for knowing it. Want of Knowledge is no 
Juſtification in a civil Action. But probably, he did know of the 
Act of Bankruptcy. It is incredible, he ſhould not know of the 
Commiſſion. ObjeFion. Action ſhall be brought againſt the original 
Plaintiff Gog/rey, or againſt the Vendee ; and not againſt the Officer, 
Anſwer, There 1 is no Reaſon to piodeed againſt them, but what wil 
equally hold againſt the Sheriff. For their Property, if bad, depend; 
upon the Sheriff Want of Power to aſſign it to thim. Objedin. 
Bailey againſt Bunning, 1 Lev. 173. 1 Sid. 272. On a ſimilar Ac- 
tion, the Fieri facias was iefted the 4th of June, but not ſued out til 
the 11th of June. An At of Bankruptcy was committed on the 
th of June, The Sheriff took the Bankr: apt's Goods in Execution, 
Trover againſt the Sheriff. And, on the Caſe ſtated, Judgment fo 
the Defendant. Anſwer. At that Time, the Goods were bound from 
the Teſte of the Writ, and not from the Emanation of it. And at the 
Teſte, the Property was clearly and abſolutely in the Bankrupt. 
Therefore no Wrong done. But here, the N e 
before the Te eſte. 
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Mr. Morton, for the Defendant, argued, that the Relief ond 
Have been againſt the Plaintiff in the original Action. He ha 
given the. Bankrupt equal Credit with the Reſt of the Creditor, 


and ſhould not be ſuffered to gain a * in e. of 
| the 


. 


againſt | 
Aebi is void; yet, 1 Leu g 9 855 if even a Judgment be ſet 


3. 
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the Reſt. Allowed, that by 2 Stra. 987. 4.2 ; the Caſe af Brafſe y 
Dawſen, Execution after Act of Bankruptcy and before 


aſide for Irregulaxity, no Relief can be had againſt the Officer, 
who acts under the Sanction. of the Court. The Foundation of 


Action of Trover, is Property in the Plaintiff at the Time of 
Converſion, and that the Conyerfion 1 was tortious. But both in 


Carey againſt Cri I pe, Salk. 108. and Braſſe ey againſt Dauſon, 


it is held, that the Property remains in the Bankrupt till Aſſign- 


ment; the Seiſure. therefore is Juſtifable. And no fictitious 


Relation ſhall turn this into a Tort. If Seiſure is juſtifiable, 


tlie dale muſt be fo: too; for e Seiſure veſted a ſpecial Property 
in the Sheriff. C/er# againſt JF Vithers, 1:0: "Raym. 1076. ſo too 


Cro. Face 515. Ero. Eliæ. * 0. Cro. Car. 457. Hob. 206. 


March, 13. The Law confiders the whole Execution, Seiſure 


+4 4 


epd Sele as one, Act. The Sheriff may eile and ſell on the 


ſame Day, and pay the Money to the Plaintiff; his deferring the 


| Sale ſhall not make him liable t to the AM ignee; ſince he would 


not have been ſo, had he completed the Execution immediately, 


5 ro. Elig. 397. 6 Mod. K The Sheriff can make but five 


Returns to this Writ of Fieri facias. - 1. Nulla Bona, which 


: would be a falſe one. 2. Bringing Money into Court. 23. 
That he has paid it to the Plaintiff. Both theſe muſt be 


founded on a prior Sale, which is argued to be a Converſion. 
4. That he has delivered the Goods to the Aſſignee; which he 


bas no Right to do, without a Jury to find a Property in ſuch 
Aſſignee. 5. That the Goods remain unſold; which, is only 


a temporary Matter of Excuſe. If an Action be brought againſt 


the Sheriff, by the original Plaintiff, for detaining the Goods; 
can he plead the Bankruptcy? He cantiot, for he has It. not 


| neceflarily 1n his Power, to prove the Act of Bankruptcy, the 


Commiſſion, and other Parts of that Tranſaction. There are 


two Caſes in Point for the Sheriffs. Leobmere, againſt, TBbo- 
rowgood. 3 Mod. 236. 1 Show. 12. Combi 123. And. Railey 
againſt Bunning, I Lev. 173: in which it is alſo ſtated, that the 

Officer had Notice oe We ee . Im bits a4; | 
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f prevent Fraud, and which, though it may ſometimes occaſion 


And in the preſent Caſe, they do not make the original Taking 


Aſſignees, previous to the Taking, in order to divide them 


be conſidered, 1ſt. Whether the Converſion itſelf is wrongful. 
2dly. Whether Defendants are ſo far excuſable herein, that the 


Form of the ARion i isa Fiction, but in Subftznce it is a : Remedy, 
to recover Property wrongfully converted to another's Uſe. 
The Form ſuppoſes the Defendant might come lawfully by it; 
and if he did not, yet yy bringing this Action, the Plaintiff waves 
the Treſpaſs. No Damages are recoverable for the Act of Taking, 
all muſt for the At-of Converting; this is the Tort, or 
Maleficium, And, to entitle Plaintiff to recover, two Things 
are neceflary, 1. To ſhew a Property in himſelf, 2, 'To 2 a 
aral Converſion by the Defendant. 


1. In the preſent Caſe it is admitted, that the Property was in 
the Plaintiff, the Aſſignee, from 4th December; therefore it was 
ſo before the Seiſure, and notoriouſly ſo before the Sale. It 
was ſo before Seiſure by Relation back; a Doctrine eſtabliſhed to 


particular Inconveniences, yet is conſidered by the Statutes as 
conducive to the general Good of the Publick. The Statutes 
therefore make all Conveyances and Acquiſitions of Property 
void, by, from, or under the Bankrupt, and the Property of 
the Aſſignees to be good and valid, againſt even all Executions not 
executed before the Act of Bankruptcy committed. The Acqui- 
fition of Property by Act of Law has the ſame Operation, gs an 
Acquiſition by the Act of the Party: If it be completed before 
the Act of Bankruptcy, it is good; if not completed, it is other- 
wiſe. The Stat. 19 Geo. 2. relieves as to Contracts in two par- 
ticular Caſes, and then only; otherwiſe the Statutes reſcind 
every Contract made or completed, after the Act of Bankruptcy, 


of the Goods in Execution unlawful, or a Treſpaſs ab Initio, 
but only by Relation preſerve a Property of the Goods in the 


ratably "Ong * the Creditors. | 


2. To 1 a 3 Converſion by the Defendants, it muſt | 


r as againſt them is ofiretind, 


* 


Iſt. The Clomrtion or Act of Sale is * wron oful. The 
Sheriff had a * to ſell the Goods, of Mr. Johns, but not 
| 3 | £ | 10 


—=.: 
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— 


to ſell the A of the Plaintiff The. Court of Chancery, in 


: ſuch a Caſe, would arreſt the Goods, in a fummary Way. The 


| Vendee can maintain no Title to the Goods, under the Sale of 


the Sheriff; which proves the Action of Sale to be wrongful; 
neither could the Plaintiff in the original Action finally retain 
the . ariſing from ſuch Sale. 


101 y. The Defendatith are not excuſable. Three Weeks in- 
| terv ened between the Aſſignment and Sale, and the Return Was 
not made till near a Month farther. The Notoriety i is extreme- 


ly great. But had the Sale been immediately after the Seiſure, 
ſtill the Sheriffs would have been liable. The Return they have 


made is falſe, that they have made ſo much, „of the Goods 


of — Fobns ';| whereas they were not the Goods of Fohns, but 
of the Aſſignees. Doubting, whether they could return Nulla 


Timbrell v. 


Mills, contra. 


Hil 33 Geo. 
„ 


Bona, is arguing in a e They could not return Nalla 


Bona, becauſe they were the Bankrupt's; they were the 
Bankrupts Goods, becauſe the Sheriff could not return Nulla 


Bona. 


Therefore we are all of Opinion, that the Plaintiff muſt des 


ver. The Ingenuity of the Defendant's Counſel has thrown a Veil 
over the Reaſon of the Caſe, by nes. ſome 1 Od 


jections. 
Objection. iſt. An Execution is an entire Thing, and when 
once begun muſt be completed. This Execution was lawſully 
begun, and therefore muſt be completed. | | 


Anſwer. All the Caſes put and cited are > between the Plaintiff 
and Defendant, and do not relate to the Taxing the Goods of a 
third Perſon. If a Sheriff takes the Goods and dies, his Executors 
muſt complete the Sale: If the Plaintiff dies, his Executors may 
demand to have the Execution —_ ted: Writs of Error can 
not ſuperſede an Execution on a Fieri ſacias actually begun; 
becauſe the Goods are of a periſhable Nature, and muſt not w. ait 


the Determination of the Suit: A Vendee upon a lawful Judg-. 


ment and Execution thereupon, ſhall not loſe his Property upon 
a Reverſal by a Writ of Error; ſo held in Matthew Manning's 
Cate, 8 Co: 97. But none of theſe allow the Sheriff to take the 


* Goods of a third Perſon. The F allacy of this Argument lies . 
Vor. 5 | * Dy „ 
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in the equivocal Uſe of Words. The Taking is ſaid to be /aq. 
ful? But bow law ful? againſt the Aſſignees ? Impotiible, in any 
Sele; ſo as to gain the Property. No: The Word /awful, means 


no more, Thy that the Sheriff ſhall not be held a Criminal or 
Wrongdoer, by the Relation of the Statutes : He is not a Treſ. 
paſſer. As if the Sheriff arreſts one who ſays he is, but is not 
ſo; the Sheriff's taking Him is lawful; but his detaining him 
after the 1 ruth is diſcovered, would be ynlawful. 


The Caſe of Batly againſt Bunning only proves, that the 


Taking of the Goods under the Writ, though after an Act of 
' Bankruptcy, yet before the Commiſſion, was lawful ; that the 
Officer was no Treſpaſſer in ſo doing, this being ſufficient to 
excuſe him. This Caſe is fo explained per Cur”, in Philips 


againſt Th⁰hh˙], 3 Lev. 192. Siderſin did not know what the 


Court went upon. 


Lechmere againſt Thorowgood, was an Action of Treſpaſs for 


a Tort. So explained in Shower, which is the only clear State o 


it. Alſo Comberback ſays, it was held, that the Officer ſhould 
ndt be made a Treſpaſſer, by this Kelation back. | 


There 1s allo Cole againſt Davies, Ld. Raym. 724. which ſays, 
no Action will lie againſt the Sheriff, acting under Proceſs, but 
ſolcly againſt the Vendee. This is a mere obiter Note, taken a 
N: , pris, when the Reporter was a very young Man. And it 


ſeems to have been collateral to the Caſe in Hand ; which 


turned upon 2 ſuppoſed Collufion, between ahe Plaintiff and 
Defendant; as may be conjectured from the fourth Reſolution 
therein. N 8 | 


8 


= 


Objefion 24, It would be inconvenient, if A Sheriff is not 


allowed, to: juſtify the Sale of Goods, after a Commition of 


* w hich he has taken Nefore. 


4 


Anſwer. Tf the Sheriff has © Pate, he may inſiſt on an ; 


Indemnity from the Party. But it is ſaid, it would be hard to 


make the Sheriff prove the Commiſſion, Act of Bankruptcy, &c. 


Not at all; for, by a Bill of Interpleader, he might make the 
original. Plaintiffs and the Aſſignees iextle that Matter be- 
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5 tween themſelves. The n nce FR © be. greater on 
the other Side. The Doctrine of Relation may be hard upon 


the Sheriff; but leſs hard than on any other third Perſon, for he 
has his Remedy over. And the Inundation of Frauds, - which 
would otherwiſe be let in, require the Eſtabliſhment of this 
Doctrine. Every Bankrupt, after the Act committed, would 


give Over his Goods, to ſome favorite Creditor, by Means of a | 


legal Execution. 


9 


J for the Plaintiff — 


4 


The King againſd en of Ely. , 7 2 8 


am. 929. 
A OTION for a Prohibition to the Biſhop of Bl, to 
Vi reſtrain him from prqceeding, as Viſitor of St. John's 


College, Cambridge, in a Cauſe of Appeal, promoted by Thomas 


Joddlington Clerk, againſt the Election of William Craven into 


one of Dr, Ketons Fellowſhips, in the ſaid College. It was 
ſuggeſted upon Affidavits inc inde, that the College was founded 


by Margaret Counteſs of Richmond, who conſigned the Com- 
pletion of it to Fiſher, Biſhop of Rochefter, and he Sniff and. 
gave it a Body of Statutes, 2 Hen. 8. The College is erected on 
the Scite of an old Priory, formerly under the Juriſdiction of the 
Biſhop of Ely; and in Fiſher” s Statutes, there is the following 
Clauſe, g is omitted in the ſubſequent Statutes ets 
tioned, viz. © Cap. de Vijtatore. Præter hunc Viſitationis Mo- 
” hn nos „ nullum Epiſcopo Elienſi concedimus, ſed 
* nec a Sociis tolerari permittemus aliquo Pacto; quod etiam iis 

mandamus per Vim ſui Juramenti. Scimus enim quod eximia 
Virago Domina Fundatrix impetravit ab Elienſi Epiſcopo qui 


ä tunc fuerit, Jus Fundationis ef quidem Ratione, ut ex*defo- 
latis Ædiculis tam illuſtre Collegium erigeret; quod cum 


„ conſummave erit, par eſt, ut Elienſes Epiſcopi nihilo majorem 
in hoc Collegio ſibi vendicent Autoritatem, quam in cæter 


Collegiis Academiæ, ubi non ſunt I Fundatores.“ 


6 


Afterwards, Queen Elizabeth, as Heir to the F oundreſs, gave 
the College a new Body of Statutes, in n Reſpects ſimilar to 


Fifber's; 
N | ” 


3 If an 
antient Col- = Od 4 
lege, is Viſi- 
tor alſo of 

in grafted 
Foundations; 
anieſs a ſpe- 
cial Viſitor is 
appointed: 
notwithſtand- 
ing a Remedy 
by Diftreſs is 
alſo provided 
for by the 

new Founder. 
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Fiſher's ; but without the foregoing Clauſe. The Pafſa, es re. D 3 
lied on by either Side, out of theſe Statutes, in the proven t Cafe, = © 
were principally the e | : = * 
5 5 60 
cc Lis. 2. De Electione Matiftri.—Si [EleQores] 4 bo 
« aliquo non conſenſerint, tum ad Collegii LVifitatorem veniatur; y LE” 
*& & ille pro Magiſtro habeatur, quem ſolus V. ilator duxerit =, 
« preficiendum. —Et dictus Vſitator eundem intra. 20 Dies, . 5 
: «© &c,—Quibus per Epiſcopum Elienſem dicti Collegii Viſitatoren © 
| * non obſervatis, tunc ad ſummum Academiæ Cancellarium per- ; i 
| ** tincat pro illa vice Magittri Nominatio.“ | Bo 
ec 
. oh Cop. It. De Elefti;ne Præſi dis & aliorum Officariorium, oh 5 
g « erit electus, quem Magiſter, fi intra Regnum Angliæ, fuerit, no- 5 
is * minaverit; quod ſi extra Regnum fuerit, tum is quem Epiſ. 8 
| 86. copus Elen}ts dictt Collægii Viſitator, intra Regnum exiſtens; vel 5 
1 | « abſente aut Sede vacante, quem Academiæ Cancellariue no- O 
6: © minaverit, Cc. i : | = 
| « Cop. 1 3. De Electione Sociorum. Eodem Modo proce- a 
| 5 « datur 33 e Sc.“ : . | | ; - 
TY 
© egg Cap. 45. De Modo am contra 4 rum criminoſum, 4 
: | | « &c.—Si Major criminoſus, &c. Sponte cedere noluerit ; de- 8 
«© nuntiabitur Epiſcopo Elienſi, vel, eo in remotis agente ſeu 25 
Sede vacante, Cancellario dictæ Univerſitatis; vel eo extra Uni- 5 
: verſitatem exiſtente, Præpoſitis Collegiorum Regis, Trinitatis, « 4 
& Chriſti, Sc. Epiſcopus vero Elienſis vel, &c. de Criminibus, | 
Fc. ſummarie & de plano & extrajudicialiter cognoſcat, : 
« & Magiſtrum ab Officio ſuo removeat, &c. ceſſantibus - ; 
* Appellationis, Recuſationis, * aut cujuſmodi alterius 4 
Juris aut Remediis.” . | « 0 
| | | **þ 
* Cap. 50. De Anbigui: & Obſcuris interpretard.s.— Abro- 4 0 
„ oatis 1gitur guibuſvrs aliis Statutis, pro hujus Collegii Guber- 6 5 
5 * natione, prius excogitatis, hæc Præſentia tum vera tum ſa- «y 
| Th « lubria pronunciamus. Reſervata nobis nihilominus Poteſtate vel 2 8 
75 | © adjictendi, vel minuendi, mutandi, &c.—Quod fi forte Can- 14 fl 
N cellarius, aut Vice Cancellarius, aut Epiſcopus Elienſis, aut demum * 
15 quivis * contrarium attentaverit, & novum aliquod Sta- v 
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ce tutum adhibere molitus fuerit; ab ejus Obligatione (Autori- 
« tate noſtra) Magiſtrum, Ge. penitus abſolvimus, eiſque inter- 


« dicimus, ne pareant admittantve quovis Pacto, ſubpena Perjurii 


« & Amotionis perpetuæ. Quod ſi inter Magiſtrum & Socios, 

« aut inter Miniſtrum & Socios, aut inter ipſos Socios alioſve 
« quoſcunque noſtri Collegu, ſuper aliquo Articulo Statuto- 
. rum noſtrorum dubium aliquid oriatur, cujus Deciſio intra 
g Dies nequiverit inter eos haberi; tunc volumus, ut Par- 


tes diſſidentes duos eligant, qui reverendiſſimum Epiſcopum 


« FElierſem pro Tempore exiſtentem (in quo ſinceram Fiduciam 


. * ponimus, quemquèe juxta planum, communem, literalem 


« & . grammaticalem ſenſum, & ad dubium pertenſum ap- 
4 tiorem, omnes hujuſmodi Ambiguitates interpretaturum, 
« diſſoluturum, declaraturum, arbitramur) ubicunque intra Reg- 
« num Anglie fuerit, adeant, vel faltem totam controverſiam 
jn ſcriptis eidem reverendiſſimo Patri ſignificent: Cujus quidem 
« Reverendiflimi Epiſcopi Determinationi, Interpretationi, & De- 
« clarationi ſuper prædicto dubio ita, ut præfertur, diſputato, ac 
ad eum delato, faciendis, Magiſtrum, Præſidem, Socios, Cc. 
omnes dicti Collegii obtemperare volumus, & cum effectu parere. 
« Viftationem autem hujus Collegii, reverendiſſimis in Chriſto Patri- 
« bus Epiſcopis Elienſibus, commendamus; quibus & conceſſimus 
« cujuſdam Idonei Præſentationem, qui fit futurus in hoc Col- 
« legio Socius. Idoneumautem in telligimus, qui Qualitates habeat 
« eaſdem, quæ deſcribuntur in Statuto de Qualitate Sociorum : 


e neque enim alium quempiam recipi volumus a Collegio. Ne- 


minem autem illi præſentent, nifi talem qui pro ſuis meritis hoc 
« ſodalitiodignus fuerit, et qui cum Statutis per omnia conveniat.” 


„Cap. 1 22. vii igitur Fiducia Benig- 
* nitatis reverendifſimi in Chriſto patris Epiſcopi Elienſic, 


qui nunc eſt, et Succeſſorum ſuorum, freti, confiſique, 


quod hæc noſtra Statuta, perpetuis futuris temporibus, invio- 


© labiliter, ad laudem Dei et honorem Collegii, obſeryari pro- 
e curabunt et nitentur, et ea vel eorum aliqua, contra noſtram 
Mentem et ſanctiſſimum pie Fundatricis inſtitutum, minime 
violari patientur; Statuimus, &c. ut Epiſcopus Elienfis qui pro 
tempore fuerit, ꝓuotſes per Magiſtranrzi quinque ex ſenioribus, 

ſive per ſeptem Seniores, reluctante Magiſtro, reguiſitus fuerit, 


* ad Collegium valeat et poſſit accedere; Magiſtrum, &c. convo- 
Vor. I. | U 
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care; er ram in Copite quam in Membris v FF fare; ac 


de et ſuper omnibus & ſingulis, ſtatum, commodum, Honorem 
et dicti Collegii Statuta, Magiftri, Prefidis, Decanorum, The. 


7 © ſaurariorum, Sociorum, Scholarium, Diſcipulorum et Mi- 


« niſtrorum Reformationem ek Correctionem, concernentibus, 
7 diligenter i inquirere; Juramena exigere; crimina, Sc. in ed 


. © Viſitatione comperta debite punire, corrigere et refor- 
„ mare; ac Fur ſaictionem ſauam ordinariam (quam volumus et 


© hoc Statuto noſtro ordinamus ad eundem Epijcopum Elienſen, 


«* et Succeſſores ſuos, in perpetuum Hedtære et pertinere) in 


Magiſtrum et Socios, dicti Collegii exercere ; cæteraque omniz 
* et fingula facere et exercere, quæ ad eorum Correctionem et 
* Reformationem ſunt neceſſaria aut quoviſmodo opportuna, 
© etiamfi ad Privationem ſeu Amotionem Magiſtri, Præſidis, 
4 Se. contingat. Eum autem volumus, Viſitatione femel in- 
s cepta atque ihchoata, quam cito commode poterit, cauſa 


* omnes dijudicet et determinet, ac finem Viſitationis ſuæ om- 
nino intra quindecim, poſt ejus ad Collegium Acceſfionem, dies 


* faciat. Correctionem debitam quilibet ſubeat, ceſſantibus qui- 


15 buſcunque Provocationibus, Appellationibus, Querelis et aliis 


« Juris et F acti Remediis. Diffolutaque Viſitatione, pro Eſcu- 
ce lentis et Poculentis Expenſis, Oneribus et Procurationibus, 
% Ratione Vifitationis hujuſmodi, debitis, Volumus et ſtatuimus, 


quod ſumma Pecuniaria, i in bonæ Memoriæ Jacobi olim Elienf 
Ezpiſcopi conceſſionibus et ordinationibus limitata et declarata, 
K abſque dilatione qualibet ſolvatur- - Reverendiſſimi vero patris 


<« Epiſcopi Elienſis Conſcientiam apuf Altiſſimum oneramus, 


* ut—Viſitationis, Inquiſitionis et Re mationis Officium dili- 


e genter impendat, et fideliter in omnibu EXEqQuatur. 


After the firſt Statutes, ad before the Neige en of the ſe. 
cond, By Indenture, 27th Oclober, 22 Hen. 8. Between Sir An- 


thony Fitæberbert, and fohn Keton D. D. of the firſt Part, the 


Chapter of Southwell, Co. Nottingham, of the ſecond Part, and 
St. Jobn's College, of the zd Part, it was agredd, That Dr. 


Keton ſhould have two Fellows and two Diſciples ſuſtain- 
d ed at the Coſts of the College for ever, of his Foundation, 
over and above the Number of Fellows and Diſciples then 
„founded, with the ſame Emolument and Advantages as other 


«« Fellows and Scholars of the ſaid College, and an additional 


„ Stipend of 135. 4 d. 1 Annum, to each of faid two Fellows. 


2 That 
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75 


— 

„ That Sir Anthony Firalerdnd and . an or b Sur- 
« yivor of them, ſhould have the Viſitation of the ſaid Fel- 
« lows and Scholars, during their reſpective Lives, and after 
their Deceaſe, the College ſhould have the Election accord- 
« ing to ſuch written Ordinance as Dr. Keton by Will, or 
otherwiſe, ſhould make or declare: Proviſo, that the faid 
Fellows and Scholars ſhould be elected out of ſuch as are or 
have been Choriſters of Southwell, if any fit Perſon could be 
« found born in Szuthwell; and in default of ſuch, then out 
« of ſuch as have been Choriſters of Southwell, and were then 
reſident in the Univerſity of Cambridge; and in default of 
ſuch, then out of the moſt ſingular. in Manners and Learning, 
of what Country ſoever, then reſident 1 in Cambridge. That 
the Maſter, Fellows and Scholars of the old F oundation, as 
well as the new, ſhould take an Oath to obſerve Dr. Keton's 
Statutes, ſo as the ſame were agreeable to thoſe ordained by 
the Foundreſs of the College. In conſideration of all which, 
« Dr. Keton had given and paid to the College 400 J. And 
40 jt d agreed, that if the College ſhould fail in taking, admit- 
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« according to the ſaid Ordinances and Agreement, they ſhould 
« forfeit to Sir A. F. and Dr. K. and the Chapter of Southwell, 
ein the Name of a Penalty, 20s. for every Month that the 
« ſaid Fellows, Fe. were ſo excluded, ' reſtrained, &c. for 
d& which, they ſhould be at Liberty to diſtrain in the Manors 
« of Marſlete, Tc belonging to the ſaid College.” Dr. Keton 


made no other Statute or Ordinance than was contained in the 
ſaid Indenture. 


* 


A 


Teddington had 1 to the Biſhop af Ely. againſt the 
College for rejecting him when Candidate for one of theſe Fel- 
lowſhips, tho' he had been a Choriſter of Sourhwell, and was 
otherwiſe well qualified; and the Biſhop had eiten the College; 

whereupon this Prohibition Was N 


Mr. YT orke Solicitor General) Sir R. Lion, Serjeant Hewit 
and. Mr. Parrot ſhewed Cauſe; and they ſtated that three 
Queſtions had been made. 


> 


I, Whether the Biſhop be . Vifitor, ſo as to . of 
Elections, on the original Foundation? 


ting, receiving or maintaining the ſaid Fellows and Scholars, 


2. Whether 
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Whether he be fo on Dr. Keton cingraſted, or * annexed, 


Ir oundation ? 


3. If he be, whether the Clauſe of Diſtreſs, in Dr. Keton's In- 
denture, excludes the Juriſdiction of the Biſhop ? 

1. The firſt Queition depends on c. 50, 51. of the Statutes, 

General Words are ſufficient to make a general Viſitor. Dr. 

Bentley's Caſe, Fitzg. 305. Viſitator fit Epiſcopus Elienſis, ad- 


Judged to veſt full viſitatorial Power in the Biſhop and his Suc- | | 
ceſſors. K. and Brſbsp of Lincoln, H. 2 C. 2. No ſet Form of 


Words is neceſſary to make a Viſitor, but the giving viſitato- 


rial Powers 1s ſufficient ; the College, being founded on the Scite 


of an old Priory, did originally belong to the Biſhop's Juriſdiction 


as Ordinary; and (unleſs it be afterwards exempted) muſt {till 


continue ſo. Under Biſhop Fiſper's Statutes the Biſhop of Ely 


was appointed Viſitor; by Qu. E/izabeth's he is continued fo, 


„ Vigtationem Ep zſcopo Elienſi commendamus.” c. 50. And he is 


recognized as ſuch in many other Places in the Statutes. The 
Queen reſerved to the Crown all legiſlative Power, but gave 


to the Biſhop a full viſitatorial Authority. A viſitatorial Power 


muſt reſide ſomewhere ; and the uninterrupted Exerciſe of it 
will preſume a Grant from the Founder. Dr. Martin and Arch- 


- biſhop of Canterbury. Tr. 11 & 12 Geo. 2. B. R. Motion for 


a Prohibition, for interfering as Viſitor of Merton College. 
| Suggeſted, that the Biſhop of Winton was their Viſitor ; but 


it being ſhewn, that the Archbiſhop had continually exerciſed 


this Right, the Prohibition was denied ; and Lee Chief Juſtice . 


cited 1 Vent. 155. and held, that though Practice will not give 
a Right, yet it is ſtrong Evidence to prove one; and the College 
have more than once acknowledged him their Viſitor. 4 Mad. 
233. inn. 368. Comb. 2 

33 3 * 


If he be general Viſitor, the Power of aeg Elections 
follows of courſe, as incidental to his Office. K. and Warden 


of All Souls Oxon. Sir T. Jones 175. Mandamus to the Warden 
to admit a Fellow. He returned A Viſitor”; and the Court 
held it incidental to viſitatorial Power, to admit and expell. And 


if to admit, then certainly to examine the Right of Admiſſion. 
The 
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The particular Powers veſt ed in the Biſhop will not exclude 
general incidental Powers, K. and Biſhop of Cheſter. Str. 797. 
7 Though Caſes may be put, where the Viſitor's Power is ſuſpend- 

cd, yet that does not deſtroy it in other Caſes. Green and Ru- 
eberforth in Canc; A Bill to compel the College to execute 

a Truſt, The College ; ; pleaded a Viſitor. The ſame Doctrine 
laid down. If the Viſitor ſhould. (for inſtance) become 
Maſter of the College ; his viſitatorial l would be ſuſ- 
ended in all Points relative to himſelf, and that of the King's 
Bench would immediately take place. But in other Points, and 
when he ccaſed to be either, the viſitatorial Authority would 


remain. | n * 


2. In Pegge's Caſe, A. D. 1726, the College on a fimilar 
Foundation (Dr. Berzrsford's) has ſubmitted to the Biſhop's Vi- 
Station. It is neceſſary, from the Policy of Colleges and Schools 
of Learning, that annexed Foundations ſhould follow the Na- 
ture of the Original. Otherwiſe, great Confuſion and perpetual 

Diſputes muſt enſue, when two Juriſdictions claſh. Fennings's 
Caſe, 5 Mod. 421. In Mapletoft's Cale, alias Attorney General . 
and Talbot, in Cauc. 21. March 1747, it was determined, that / 
whenever a new Foundation came into an old one, it muſt 
ſubmit to the Diſcipline of the original Society, unleſs a Spe- 
cial Viſitor be appointed, Allowed, that if the new Founder 
gives new Statutes or Conſtitutions, ſuch new Policy may ſubſiſt; 
bat there is no Inſtance of this in either. Univerſity. In the 
preſent Caſe, half of the Fellows of St. John's are ingrafted 
Fellows; they all take the ſame Oath, to obſerve the ſame Sta- 

tutes, which muſt mean the Old Statutes. Dr. Keton purchaſ- 
ed the Nomination of two Fellowſhips and two Scholarſhips 
for 400/. They are Emanations from the old Stock, and there- 
fore vifitable by the old Viſitor. Dr. Keton reſerved to himſelf 
the Power of making new Statutes, which however muſt have 
been conformable to the old ones; but he made none There- 
fors upon all Accounts, he left his Fellows under the. ſame 
Rule and Government, as the ancient Foundation. The College 
is now governed by Qu. Elzabeth's Statutes . When theſe were 
made, Dr. Keton's Foundation was incorporated with, and a Part 
of the College. Theſe e therefore late to them, as well 


as to the old Foundation. 5 
Vor 5 „ X 1 3. The 


— — — 


„ 
Een ad E ; CE es ; n 


| 
? 
5 


r 
SEAS 75h 


„ eee 
n 


„ 


— — — 233 —— : ro os * 
wc? r 2 e 


1 * 4 
re eee. 


3 * * 1 
r Win - 4 GG Pe Pt 
£3 CE CES ; " — TH el B22, 
n „e. * 


— EDEIIINCS 
n 
* 


78 Mich. Term 30 Geo. 2. K. B. 


The Clauſe of Diſtreſs given to the Church of . 


Fad fern, cannot exclude the Vilitor. If they who are en- 


titled to the Penalty are to be looked upon as Viſitors auoad 


Hoc, they are both Judges and intereſted Parties, which the 


Law will not allow. Dr. Keton's Fellows are entitled to. all 
the Rights of original Fellows, whereof the Right of Appeal 


to the Viſitor is one. This Remedy by Diſtreſs is not 3 
to the Party injured, but to the Church of Southtwell; 

an additional Remedy, to prevent any Colluſion between the 
Viſitor and the College.. Had it even been given to the Party, 


{till the Viſitor might have interfered to give ſpecific Relief, 
by compelling the College to admit; whereas the Diſtreſs is 
of a different Nature, only a Satisfaction for the Injury com- 


| mitted by excluding him, and that Satisfaction very inadequate, 
Fg 13 J. a year. It is held, 2 Str. 1061. that the ſame Perſon 


nay Sf entitled to different Remedies, and one does not exclude | 


3 


= other. 


In 1 of the ak. Serjeant 1 Mr. e Mr. 
lot and Mr. Winn — | 


That the Power 5 a Viſitor i 18 extremely arbitrary, and there- 
fore, the Right to exerciſe it ſhould be narrowly inſpected by 
the Law. For, what 1s laid down in James Pagg's Caſe, k Rep. 
99 5. „ that an Afſiſe will lie to redreſs the Sentence of a Vi- 
{itor,” was ruled not to be Law, in the Caſe of Philips and Bury. 
All fundatorial Rights ariſe from the Property of the Founder, 
and to ſee this Property rightly adminiſtred, is the Ground of 
viſitatorial Power. A founder has, eo nomine, a Right to viſit his 


own Foundation; and if he dies without diſpoſing of it, it de- 
cends to his Heirs ; or if he has. no Heirs, it eſcheats to the 


Crown. The College affects no Independency ; but ſays, the 


T King 1s general Viſitor of the old Foundation, in Right of 


the royal Foundreſs; and if no Heir of Dr. Keton appears, then 
of his Foundation alſo, by Right of Eſcheat. 


Ww ith regard to the three Queſtions in this Cauſe ; 


1. A Founder may give general or particula r Powers to a Vi- 


ſitor. If he gives only particular, and the Vi ifitor exceeds thole 
| Is | Powers, 
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Powers, ſuch Exceſs becomes a Nullity, and the proper Subject 


of a Prohibition. Viſitatorial Power 1s not to be infe ed from 


Implication it muſt be conſtituted by expreſs Appointment, 2 
P.W. 325: Caſe of Birmingham School. The Biſhop is in no 


Part of the Statutes appointed general Viſitor of the College, 


but a particular Viſitor only : therefore the general Power ſtill 
remains in the Crown, Particular viſitatorial Powers being given 
to the Biſhop, will not make him general Viſitor ; even though 
he is recognized in other Parts of the Statutes, under the general 
Name of Viſitator. An Executor may be appointed with li- 
mited Powers; and if ſuch a one be ſpoken of as Executor in 
another Part of the Will, that will not make him a general 


Executor. In c. 50. The Foundreſs reſerves to herſelf the 


Power „ interpretandi, &c.” from which Power, the Biſhop is 
expreſsly excluded. | | 


3 5 : | 
Ia the Clauſe which gives the ſtrongeſt viſitatorial Power, 
« Viftationem commendamus, c. 50. the Biſhop is alſo compli- 


mented with the Nomination of one Fellow: but the Maſter 


and Fellows are to judge of the Idoneity of the Fellow ſo 


named; which ſhews, he is not univerſal Arbiter and incontroll- 
able Judge. In c. 45. Powers are given to the Chancellor of 


the Univerſity and others, quite inconſiſtent with the Biſhop's 
Claim, as general Viſitor. In c. 5 f. it is only directed, that if the 
Maſter and five Seniors, or ſeven without the 
proper to call him in, © ad Collegium valeat accedere Gy,” 


If the Biſhop be not general Viſitor, he has nothing to do 
with Elections; for there is no ſpecial Clauſe, to inveſt him 
with the Right of inſpecting them. The Caſes, 4 Mod. 233. K. 
and Q, 2gainit St. John's College and Shinn. 368. K. and Gower, 


wherein the College recognized the Biſhop as general Viſitor, 
ina Return to a Mandamus, will not bind the College. It was 


the Return of Counſel, not of the Society or if of the Society, 
the oucceflors ſhall not be bound. by the Miſtake of their Pre- 
deccllors. The Caſe of Green and Rutherforth was never deter- 


mined, but appeared to bean arbitrary Proceeding, on the Side 
of the Vifitor. In Dr. Bentley's Cafe, there was no Reſervation of 


Powers to the Founder or his Heirs, as in the preſent Caſe; 


dut the Intention of the Crown was apparently to make an un- 


limited Viſitor. 


2, In 


think 
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2. In Pegge's Cale, 1726, the þ Provetdings. were had in "Re 


long Vacation, when the Courts were not open to move for , 


Prohibition. But however, the Exerciſe of an illegal Juriſdic. 
tion will never give a Juriſdiction. If the Biſhop be not vi. 


ſitor as to Elections upon the old Foundation, @ fortiori he 
cannot be on Dr. Keton . But ſuppoſing him Viſitor of the 
old Foundation; yet he cannot be ſo of the new, except ſpe. 

cially}appointed by the Founder ; which is not here the Cafe 
Qu. Elizabeth, who was ſubſequent to Dr. Keton, could not make 
Regulations for his Fellowſhips ; which were not of the Foun. 
dation of the Counteſs of Richmond, under whom Qu. E/zabe:} 


claimed. Dr. Keton might ſubject his Fellows, to the then 


ſubſiſting Rules of Government; but could not Part with the 
Right of Viſitation inherent in himſelf and his Heirs, unleſs 


| by plain and explicit Words. ä 


2. As to the Clauſe of Diſtreſs; there is a Difference between 
ſupperadding new Fellowſhips to an old F oundation, which 
is merely | Matter of Donation, and thus purchaſing two Fellow. 


ſhips, which is a Matter of Contract; and therefore, Dr. Keton 


and his Fellows are not to, be deprived Sof their Remedy at 


Common Law, for enforcing the Execution of this Contract. 


This Remedy was not inadequate at the Time it was made; 


131. per Ann. being a large Sum in 22 H. 8. more than equal 
to the Fellowſhips. But had it been inadequate, yet the F ognder 


thought fit to accept it, and require no more. This Common 
Law Remedy is as effectual as any viſitatorial Power, and there- 
fore would ſuperſede it ; for that is only founded upon Neceſſity, 
becauſe no better_can be had. But here the Party injured (ö 


Toddington) may, upon ſhewing his Right in a Court of Equity, 


compel the Church of Southwell to diſtrain ; which will bring 
the Right to be determined on an Iſſue at Law: and being once 
determined for the Candidate, the Court will grant a Mandamus 
to admit him afterwards. But if the Biſhop has a concurrent 
Authority, he might judge one Way, and the Church of South- 
awe/l another; and ſo the Juriſdictions would claſh, and the Col- 


lege mould be ground between them, 
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On the whole, if the Biſhop's Juriſdiction be even d6ubtful, 
the Prohibition will be granted, or at leaſt, Leave to declare in 
Prohibition, as was allowed in Fitzgibbon 161. elſe the Parties 


will be totally precluded of all e and cannot _— to any 
| ſuperior nne 


Afterwards, in the next Tan, the Ci delivered their 
Opigion. 


The End of Micbaelnas Term, 30 Geo. 2. 1756. 
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Hilary Term 


30 Geo. : 2. 17 57. In the King 8 pack. 


ORD Mansfeld Chief Juſtice. It has been ſtrongly 


lege Leave, to declare in Prohibition, that this Matter 


might receive a more ſolemn Determination: But I own I have 


ſtrong Objections to it, and will ſay a few Things on that Head, 


before I come to the "Merits of the Cale. 


* 


Where the Court  ncltbey: to grant the Motion for the Pro- 
hibition, there the Defendant has a Sort of Right, to inſiſt that 


the Plaintiff ſhall declare in Prohibition ; but where the Court 


inclines againſt granting the Motion, tbr he Plaintiff has no ſuch 
Right, to inſiſt upon declaring. For, fince by the Stat. Winton 


the Defendant is liable to Coſts, he cannot be compelled to 


defend the Suit ; . wherefore, in ſuch a Caſe there may be Judg- 


ment by Nefoute.; and the Court may be obliged to prohibit, 


even againſt their own Opinion. mw Defendant has his Option, 
Vor.1 and 


| inſiſted on, that the Court ſhould at leaſt- give the Col- 
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Leave to de- 


clare in Pro- 
hibition only 


granted, u hen 


clines to pro- 
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Viſitatoriall 


Power a very 
convenient 
Eſtabliſh- 


ment. 


and ſhall not be obliged to ſtand to an Expence, which "0 


be no Injury to the Plaintiff, by diſcharging this Rule; becauſe all 


: porary Right? Or ſhall the Viſitor himſelf run through all 


the Plaintiff deſires it? If neither of them will do it, the 


Reſped ” : 


It is a Forum domeſticum, calculated to determine /ine /trepitu 


views as in legal Actions, there would be the utmoſt Confuſion and 


This Power therefore, being exerciſed properly and without 


| Judge, ad. 2 ns W Appeal. Whatever Objection 
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thing contended for, may by no means anſwer. And there can 


the King's Courts have an equal Right to grant Prohibitions. 
Who ſhall take upon them the Burthen of defending ſuch 2 
Suit ? The Promoter, or Fellow aggrieved, who has only a tem 


the Forms of Law, even to a Writ of Error, only becauſe 


Conſequence muſt be, that every College ſhall do as they pleaſe, 
even * the Authority of * Viſitor is well founded. 


I come now to hs Merits of the Caſe, in | which there are 
two general Queſtions. 


' Firſt, Whether the Piſhop of Ely is by the Statute-gene- 
ral Viſitor of the College, with reſpe& to the Elections of 
Fellows; for it is not diſputed, that he is 3 other 
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Secondly, Whether, ſuppoſing him ſo on the original Foun- 
dation, he has the ſame Juriſdiction over Dr. Keton's, which 
are "46405 F cllowſhips. ts 

1. Viſitatorial Power, however 3 by the Counſel for 
the Rule, is certainly very convenient for theſe learned Bodies. 


all Diſputes that ariſe within themſelves, and the Exerciſe of Wi 
it is in no inſtance more convenient, than in that of Elections. | N 


If the Learning, Morals or proprietary Qualificati ns of Students 
were determinable at Common Law, and ſubject to the ſame Re- 


Uncertainty; while he who has the Right, may pothbly be kept 
out of the Profits, of what is in itſelf but a temporary Subſiſtence. 


Parade, is of infinite Uſe. But, whether convenient or not, we 


mit take it as, it is eſtabliſhed by Lau. 
A Viktor,” it is + deine þ in Philips and Bury, is a ſumtmary | 


therefore 
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Corporations ; ; in which reſpect, they are the Creatures of the 
Crown's Charter, and governed by the Law of the Land: 2. 


As Eleemoſynary Foundations ; in which Caſe they are the Crea- 


tures of the Founder's Bounty, and ſubject to the Power of 
Viſitation by the Founder and his Heirs, as was held 1 in the 
Caſe of the CO 


But the Founder may delegate this vikeadorial Power, either 


generally ; or ſpecially, by preſcribing a Mode for the Exe- 
ciſe of any part of this Power. But if a Mode of Viſitation 
is preſcribed in any particular Caſe: that will not take away the 


general Powers incidental to the Office of a Viſitor; of which 


incidental Powers, that of hearing Complaints and doing Juſtice 


thereon, was determined to be one, in the Caſe of Philips and 


Power may 


be — 


Hilary Term 30 Geo 2 K. B. 83 
therefore is made, muſt be to the Right itſelf, and not to his 
Manner of exerciſing it. nd having premiſed this, I will men- | 
tion ſome other eſtabliſhed Rules concerning viſitatorial Power. 6 
The Law ebnſiders theſe Foundations in two Lights; ; 1. As Viſitatorial 


er 5 


Bury. No preciſe Form of Words is neceſſary to the Appoint- 


ment of a Viſitor: Sit Viftator” has been held a ſufficient 


Appointment. You mult look into the whole Tenor of the 
Statutes, to ſee whether the Power be given or intended to be 


given. When the Statutes in queſtion were made, viſitatorial 
Power was not ſo well underſtood as it has been ſince, and i is 
at this Day. 55 


A n may appoint a particular Viſitor for a particular Aapprintmert 

| ES. of a V intor 
mavbeco:iect- 
ed from the _ 
ger neral ener 
ot the Sta- 


 2utes. 


Purpole. And he may ſplit the Power into as great a Variety 
of Statutes, for particular Caſes, as he pleaſes. But when he 
does that, the Court will colle& from the Whole conſidered to- 
gether, whom he intended to appoint eral Viſitor. In 
the Attorney General and Talbot, the e of Clare-hall Cam bridge 
in Canc. 21 March 1747, Lor 

to determine, who was Te 


ifitor : One Statute dire ed that 


Ancellor argued thus, in order N 


the Chancellor of the Univerſity ſhould viſit - annuatim, A, guid | 


* ft corrigendum,” A ſecond gave him Power to interpret the 
Statutes. By a third, the Counteſs of Clare reſerved to herſelf 
(but expreſsly not to her Heirs) a Power to Nr the Statutes, 


And from this Review, though there were no general Words 


2 appointin 8 
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. Viſitor's - 
Power may 
be limited by 
the Founder. 


— 4 7 F 


appointing the ws on Viſitor ; ; yet, as "es * 
ſeveral References to him, and the Heir was expreſsly excluded 


in one Inſtance, the Court collected the Intention of the Foun. 


dreſs, and determined that the Chancellor of the Univerſity was 


general. Viſitor. 


The F ounder may alſo appoint a general Viſitor, a except 


ſome particular Caſes out of his general Juriſdiction ; or may 


chalk out another Method of Proceeding in others, without re- 
{ 


ſorting to the Viſitor in the firſt Inſtance. 


Let us now conſider the preſent Caſe on the local Statutes, 
that is, upon the Statutes of Qu. Elizabeth. For, the old Sta- 


tutes of Biſhop Fiſher are no otherwiſe material, than as they 


may throw Light upon the new ones, which refer to the old in 


their Preamble: as the Common Law, or an old Act of Parlia- 


ment may throw Light upon a new Act, which alters the former 
in ſome Reſpects, though the new one is the Rule to reſort to. 
Where a Body of Statutes is given by a F ounder, and a Viſitor 
appointed, I much doubt, whether the Viſitor can give new 


Laws or Injunctions, except the Founder gives him an expreſs 


Authority; though I know there are Caſes wherein Viſitors (not 


being expreſsly prohibited) have exerciſed ſuch a Power. 1 


mention this, becauſe I obſerve a Jealouſy in the Foundrek 
here, leſt the Right of making Statutes ſhould be taken from 


her Heirs, z. e. the Crown. The Biſhop i is therefore appointed 
Viſitor, not Legiſlator ; the legiſlative Power is reſerved to the 


Crown, the Heir of the Foundreſs, c. 50. In Bentley's Caſe it 
wag held, that when the Founder had given a complete Body of 


Statutes, his Heir (which in that Caſe was the Crown) could 
not alter them, or give new ones without the Conſent of the 
College. But here is an expreſs Reſervation of ſuch a 
wer. | : 


The particular Powers granted to the Vice Chancellor and 
three Heads, in c. 45. and ſome other particular Caſes, ſeem 


only Exceptions to the general viſitatorial Power. The Queſtion 


is, whether all the reſt of the viſitatorial Power (not ſo excepted) 

is not. veſted in the of * This depends principally on 

three Statutes. 15 2 
Cap. 2. 
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Cap. 2. refers to the Biſhop, as the known Viſitor of the Col- 
lege; and by Words that would alone be ſufficient to make him 
3 Viſitor, if there be no other general Viſitor appointed. And 


if the general Power be in the Vice Chancellor, who is named in 
one fingle Inſtance, or in the Crown, becauſe it has the legif- 
lative Power, this Statute would be * 


Cap. 50. Gives 3 Authority to the Biſhop, to deter- 
mine, interpret and explain the Statutes. This is as large 
an Authority as 2 Viſitor can have. A Power to interpret im- 
plies a Power td viſit, and was held, in Attorney General and 
Talbot, to conſtitute a Viſitor. The Words at the End of this 
Statute, ** Viſitationem commendamus, 
plicit Words to make him a general Viſitor. 


Cab. 51. gives the Biſhop a Power to viſit ex Officio, e cœte- 
* raque omnia facere et exercere, &c.” And tho he is to viſit 
when called in, yet he is not reſtrained to that Time only. 


Power to in- 


are molt ſtrong and ex- 


debe. bly 


terpret. Sta- 
tutes cont 
tutesa V titer, 


Viſitors may 


viſit ner 


Motu, 


As in Talbot's Caſe, the Viſitor was to viſit de Anno in Annum, yet 


held a general Viſitor : : In Philips againſt Bury, de guinguennis 
in guinguennium. * a general Viſitor, ) 


If therefore the Biſhop be general viſitor, he is ſo at all 
Times. 


wherein Lord Holt cited from Roll. Abr. the Caſe of the Corpo- 
ration of Lancaſter, where it was held to be incidental to a Cor- 
poration to elect; and tho' they are directed to elect on a certain 
Day, the Power of Election always belongs. #4 to tems which is a 
Caſe directly . 


I am the more confirmed i in my Opinion, by the Caſe of rom 7. 


againſt Rutherforth. This was an Attempt of the Viſitor to 
compel the Execution of a Truſt repoſed in this College, to pre- 
ſent their A* Fellows to a particular Living, 
was argued, 
Viſitor of this College. 2. If he was, that this was an Engraft- 


ment on the old Foundation, in which the general Viſitor had ; 
3. That no Viſitor can interfere in re- 


The Cauſe was madg up, : 
but | 


mo Right to interfere. 


lation to a Truſt at Common Law. 
ts 


Vor. I. 


For if he is to viſit, it is incidental to his Office to 
hear Complaints at any Time. So held in Philips againſt Bury, 


In which it 
That the Biſhop of Ely was not the general 


It is inciden- 


tal to their 


Office to hear 
Complaints, 


— 


ab. 
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Tt an ſpecial 
Exception 


from the Vi- 


ters Power, 
the J uriſdic- 
cen Cereives 
to the King's 
Courts. 


but not till aſter Hardwiche C. had, aſſiſted by the Maſter of the 
Rolls, delivered his Opinion for the Biſhop, on the firſt and ſe- 
cond Points: in the laſt of which, Sir John Strange agreed with 
him, tho' he gave no Opinion upon the firſt, Lord Hardwick, 
upon Peruſal of c. 2, 50, 51. was of Opinion, that the Biſhop 
was general Viſitor. His only Doubt was upon that Clauſe in 


c. 50. wherein the Maſter is directed not to obey the Biſhop of 


Ely, if he acted contrary to the Statutes. But this he ſaid was. a 
ſpecial Exception, and (whenever it happened) the Juriſdiction 
would devolve to the King's Courts, as in the Cafe of Mancheſter 
College, the Biſhop of Chefter (being the appointed Viſitor) hap. 
pencd alſo to be Warden: It was held he could not viſit him- 


ielf, but his Right was ſuſpended, and during this Suſpenſion 


devolved to the Crown. 


There is no Light thrown in by the old Statutes that tends to 


impeach this Opinion, but they rather confirm it. What Words 


in them might have raiſed a Doubt, are left out in the new ones, 
Cap. 50. is in both: The Words“ Viſitationem Epiſcops Elienji com- 
% mendamius,” are in both. So is allo Cap. 5 . But the Words at 
the End of this Statute, © Prater hunc Viſitationis Modum' to “ei 
* non Fundatcres”, are left out in the new. This ſeems to have 


been done purpoſely to avoid Doubt. Tho' even as they ſtood 


in the old Statute, they would not bear the Conſtruction which 


has been eadeayorfed to be put on them ; as if the Biſhop were 


_ confined to the ſpecial Form there preſcribed, or only to his Ju- 


riſdiction as Ordinary. The Truth is, the Counteſs was jea- 
lous that the Biſhop of Ely might claim to be Founder; She was 
anxious leſt he ſhould give new Statutes, or ſet up a Right to 
change the old ones, &c. She directs he ſhould have no greater 
Power than in other Colleges, where he was clearly not the 
Founder. It is to be obſerved, that to viſit as Ordinary, and 


to viſit an eleemoſynary Foundation, are very different Things; 
and yet the Biſhops of Ely in Cambridge, and of Lincoln in 


Oxford, had more 85 GR becauſe they were Dioceſans. a 


It has 290 objected, that 151 is a Proceeding to the e 
of Craven, which cannot be done without the Concurrence of 


the Matter and five Seniors. But the Fact is otherwiſe. This 


is not a Proceeding to Deprivation. It is a mere Queſtion ot 
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: And a Caſe has been cited of Pegge againſt Burton, where 


Manner of Acceptance. 


6 CA 
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Right between . oddington and Crane to ioternits whether 
the latter is a legal Member of the College or no; the Deciſion of 
which, has always been held incidental to the Power of a Viſitor, 


Indeed, I believe it has never been ſeriouſly doubted in the 
College, whether the Biſhop was the general Viſitor of the old 
Nothing has been ſuggeſted at the Bar to ſhew 


an 2 was made to the Biſhop, and acquieſced i in, concern 
ing even an e F clowſhip. . 


This beings me to the Second Queſtion, : 


7 2. Whether Dr. Keton's 1 Fellowſhips are ſubject to 


the Review and Sentence of the Viſitor of the old Foun- 


dation? 


And this draws on a Debate of the greateſt Conſequence to all 
the Colleges in both Univerſities, One cannot ſee the tenth 


part of the Mifchiets which would ariſe to the Colleges, if they 
ſhould ſucceed in this point. There is no College which would 


not be involved in it. It would ſubje& ſome of them to- 
tally to the King's Courts. In this very College of St. John's, 
the ingrafted Fellows are in the Proportion of ſeventeen out of 


| Thirty. 


l was defirous to know, whether the Form of ingeaftlng Fel- 


L | lowſhips before the Reign of Queen Elisabeth, was not uſually 
= be Indenture with a Claufe of Diſtreſs, as this of Dr. Ketons 


I ſuſpected, it took it's Original from an Analogy to Tenure 
by divine Service, which differed ffom F rankalmoign, in that it 
was certain; and, if not performed, the Donor or his Heirs 
had, by Common Law, a Right to diſtrain for it : Whereas in 
Frankalmoign, he had no 32 but to complain to the Ordi- 

nary. Filer, 136, 137. J have therefore inquired into moſt of 
the old Pen in both Univerſities, and find there are few 


without ſome Ingraftments, and thoſe generally made by Inden- 


ture as this is. And all ingrafted Fellowſhips are upon the 


ame Footing as the old ones, except they are received upon“ 


particular Terms, by a ſpecial Form of Foundation, and a ſpecial 
And (except the new Founder has 
ordained 


y 
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r 


ordained the 3 the old Viktor, e0 Nomine, viſits all _ 


.nexed F oundations. 


In the Caſes» of Univerſity College, Oxon. in Canc. 26th July 


1740, William of Durbam had ingrafted two Fellowſhips un- 


der particular Qualifications (King Alfred being the F ounder) 


without any particular Directions about their Viſitor. On an 
Appeal to the Crown, concerning the Election of. one of theſe 


Fellowes, the Caſe was determined againſt the College; but 


there was no Conteſt, nor ſo much as a Doubt, concerning the 


| Mebe of Viſitation. 


New Viſitor 
can only be 
appointed at 
the Time of 
the new In- 
graftment, by 
tne College 
accepting the 
Donation 
unger that 
Condition. 


The Mode of Donation is in all Caſes the Law of i ie- If 
Dr. Keton had appointed another Viſitor, and the College had 
accepted his Donation upon theſe Terms, his Vifitor would 
take place, but no otherwiſe. But he has directed his Fel- 


lows to be Fellows of St. John's College, tho' of his Foun- - 
dation ; he contracts, that they ſhall have the ſame Privileges and 
Rights as other Fellows, and they are to all intents on the ſame 
Footing as the reſt, fave only their proprietary Rights. They 
are to be elected as other Fellows, there is no Proviſion made 


as to the Manner of voting for them; that is referred to the 


Conſtitution of the College, and fo alſo their Age, Learning, 
Morals, Sc. If the College judge wrong in theſe Points, the 
Viſitor may review and reverſe the Sentence. Dr. Keton's Fel- 


lows are moreover ſworn to obſerve the Statutes of the College, 


7.e. the Statutes of the original Foundation ; for Dr. Keton 


made none himſelf, nor could he have made any, inconſiſtent 


with thoſe of the Foundreſs. Had he by his ſole Authority ap- 


the other Fellows, even to Expulſion. 


pointed a freſh Viſitor, that would have been inconſiſtent with 
the Statutes of the original Foundation. But he goes farther; 
and by diſclaiming a Power of making ſuch inconſiſtent Statutes, 


he ſhews his Intention that his Fellows ſhould be under the ſame 
Regulation and Government, as the reſt of the Society. And 


the general Viſitor may proceed againſt either of them, as againſt 


mY 


3 But even if there had been nothing more in the Deed, than 


naming them Fellows, they would, eo Nomine, have become 


Members of the corporate Body, and * to all the Diſci- 
5 * 
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pline and Rules. of the College. And: this Way of Reaſoning 
is not new. The Attorney Generat and Talbot was the Caſe of 
an ingrafted F *clowſhip by one Freeman, by Indenture, (but 
J don't recollect any Clauſe of Diſtreſs in it) and one Queſtion 
therein moved was, Whether the Authority of a general Vi- 
ſitor extended to Ingraftments ; but Lord Chancellor ſaid, that 
the Party. was concluded by his own Information ; he has 
conſidered himſelf as a Member of the College, and is, o no- 
nine, ſubject to the general Viſitor, In Green againſt Ruther- 7 ben 4 4 5 
forth, his Lordſhip held the ſame, and Sir ** Strange 1 


curred with bin in Opinion. 


. | 
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| "As to the ſpecial Remedy by Diſtreſs, and Proceeding in the Power of Di- 
* f * 4 : | . - : 
King's Courts thereupon ; this would have very extenſive Con- 3 


2 | ſequences, and affect many Caſes beſides the preſent, as ſeveral eee 
phenefactors have followed the Steps of Dr. Keton, by inſerting ene chi. 
mae ſame Clauſe. The Remedy is however inadequate in point “ — 
W of Value, and it is not given to the Party injured, but to Dr. 
3 Keton's Heirs and the Chapter of Southwwell. This Remedy and 
Y that by Appeal, are Remedies diverſs intuitu. The Appeal is a 
I ſpecific Remedy to be applied by the Viſitor of the College; the 
= Diſtreſs, as in Tenure by Divine Service, is left to the Common 
La. And there are many inſtances, beſides theſe, where the 
| Remedy by e does not take away the en Remedy. 
In W e Qualifications, the Founder 8 
declared his Will, and thoſe who accept his Benefaction are 
religiouſly bound to obſerve it; and are not to be allowed to „„ 
ſay, ey Can Jodgy. better than their Founder. 8 1 „ 5 N 
Upon theſ Reaſons, I am very clearly of Opinion, that there 
is no Ground for a Prohibition in this Caſe. If we were to 
grant it on the ſecond Queſtion. made, it would create great 
Terplexity in old Societies, where perhaps it is now difficult, 
to know the ingrafted, from the Original F enen | 
"1 had doubted, or inclined that a Prohibition ſhould go, 
I would have given Leave to declare in Prohibition; but as I 8 
have no Doubt, I think, I ought not to conſent to it; out of 
Juſtice to the e (who may thersby. be kept out of his 
Vox. I. | A a ; Right 
8 5 | 
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Right for a long Time) and alſo for the fake of. the . 


cedent. 


Deniſon and Foſter —— concurred. V. hee Jute: 
abſent in nee, 


The Rule was «diſcharge, 


The End of Hilary 30 Geo. 2. 17 GO 


* 1] 31 Geo. 2. 1757. In Chancery. 
| ren Lale ruin, r — — 
Ga. 7 —— S dee, 


Caſe of Chriſt's College, Cambrid * 
ee, N, s 


* R. Tancred by Deed, 22d January I 72 r, conveyed his Eſtate 
ee, how to Feoffees, to the Uſe of himſelf for Life, Remainder to 


the Statutes his firſt and other Sons in Tail, Remainder to certain Officers of 


of Mortmain, Chriſt's College, to maintain certain Students there, in the Sci- 


34 25 2 * . — ences of Phyſic and Divinity, and four Students of the Law, at 


Lincoln's Inn; and alſo certain Penſioners, viz. decaved Mer- 


chants, Soldiers and Clergymen, who ſhould refide in his 
Capital Houſe at Wickfley. By his Will 2oth May 1746, duly 
executed, he confirms, is Deed, but fearing the Statute of 
| Mortmain, 9 Ges. 2 >. might defeat the Uſes thereof, he orders, 
that in caſe the ſaid Uſes or any of them ſhould be contrary to 
Law, the Eſtates ſo ſettled ſhould go to the Fellows and Scho- 


lars of Chri/?'s and Caius College, to be divided in certain Pro- | 


* for 3 of their * | 


On an Information by the Attorney General, to eſtabliſh this | 


Charity, , at the Relation of Chr: . s College, againſt the Heir 
at 


5 8 a.  t% 


| Michaclmas Term 


FLY 


vl 


natural Affection) and however reluctant I may be to eſtabliſh 1 4 e. 23. 
a Diſpoſition made under this Turn of Mind; yet ſitting here ju- 


of the two Colleges. The Relators admit that part of the Diſ- 


TOY 


25 | 
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at Law; there aroſe two Queſtions. 1 Whether this: wan 8 
Conveyance to charitable Uſes, under ths Statute of Elizabeth, 
and therefore to be aided by this Court. 2. Whether it fell 
within the Purview of the Statute of Mortmain, 9 Geo. 2 And | 


was therefore a void Diſpoſition. a 5 
Per Henley Keeper. The Conveyance s 4 June 1721, is 1; YEE 4 4 
admitted to be defective, the Uſe being limited to certain Of- 728. 


ficers of the Corporation, . .and not to the Corporate Body ; and 5 8 
therefore there is a Want of Perſons to take in perpetual Suc- | | 7 
cefſion. The only doubt is, whether the Court ſhould ſupply 282 _ 
this Defect, for the Benefit of the Charity under the Statute of | will aid e. 
Elizabeth. And I take the uniform Rule of this Court, before, fe — 3 


at and after the Statute of Elizabeth to have been, that where legal chari- 

the Uſes are charitable, and the Perſon has in himſelf full e 
Power to convey, the Court will aid a defective Conveyance to 

' ſuch Uſes. Thus the Deviſes to Corporations were void under 

) Statute Hen. 8.,.yet they were always conſidered as good i in. L: 47 225 
Equity, if give to charitable Uſes. There is here no doubt of ee 43 
Mr. Tancred's Power to convey ; ; and the Uſes: 6 truly chari- 

table and very proper in themſelves, the Education of x poor Scho- he Oo 7 ee 2 
lars in the Univerſity, Students Ar the Thns of Court, and poor 5 9 4 


Penſioners in his own __ Houſe. Therefore, however unbe- 
comingly Mr. Tancred has expreſſed himſelf in his Will, with. L * l 9. 4 £ 
reſpect to his Relations (and indeed he ſeems to have caſt of all Ye 


dicially, Iam obliged, by the uniform Courſe of Precedents, to 
aſſiſt this Conveyance ; and more eſpecially, becauſe it is the pe- 
culiar Province of a Court of E Equity, to protect Men in the Free- 
dom of diſpoſing of their P Property, which is a Point of the ut- 
moſt Importance in a trading eee | 


This „ therefore being eſtabliſhed and the Sta- 
tute of Elizabeth, we are next to confider how it is affected 
by Stat. 9 Geo. 2. Mr. Tancred, by his Will makes a Diſpo- 
tition, by way of Subſtitution : In caſe the Diſpoſitions are 
Within the Statutes of Mortmain,—Then to the Fellows, &c. 


polition 3 is void, with regard to the Penfione ers and Law Students; 
| * | 
 - <-> bus” 
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but then they contend, that the Subſtitution muſt take place, by 
in the Statute. Ihe Defendants contend, that all is void, as 
well the Subſtitution as the original Uſes; becauſe the Devife 
is not to the Body corporate, but only to the particular F ellows 
in their perſonal Capacity. No Caſes have been cited on either 


Side. We muſt therefore form an original Conſtruction of 

| this Clauſe in the Statute of Mortmain. And my Opinion 18, 

Deꝛrise fer the 1. That this is a Deviſe for the Benefit of the whole Body cor- 
Benet of 


Par ticular 


porate. 2. Had it not been fo, I ſhould ſtill have thought 

Fg 5 good that the ne intended, by the Exception in the Statute, 
ie C.. 

3 to ſave a Deviſe for the Benefit of particular Members, as well 


as of the whole Body. 


— 


The 1 meant, to except ſuch Deviſes, as were really 
and bond fide, for the Benefit of Colleges : not thoſe, in which the 
legal Intereſt only paſſes to the College, in Truſt for other cha- 
ritable Uſes; for then the Statutes of Mortmain might be defeat- 


2 word Die to 

x | Colleges, as 
* by * * S 

off CODE 1) Truitees for 
is ho# * other ckari- 

: N rr 77 tadle Lies, 


Wo/ 99/2219 Z32nafis Fellowſhip, and partake of Mr. T. ancred's Bounty in his Pro- 
4 0 e De o-/f progreſs towards the Headſhip. Beſides, we all know that i in theſe 
# E 2 

8 20 ,Xeph LON a particular College 1s a general Benefit and Profit to the whole 
EZ c of Society. The Legiſlature has thrown no Reſtraint on theſe 
* Fry ws 


Stat g Geo. 2. 
extends oply 


Gifts, when made to the Body corporate of either Univerſity, 


1736.) * which are already eſtabliſhed. 

ath open would no for ſome time, be liable to much 31 

* 2 ence. But h ine ſaw an Inconvenience, they reſtrained 
0vthog in 7 


„ even Gifts to Colleges. - Livings are grantable to theſe Bodies, 
* 25 6. 3 only till they amount in number to a Moiety of the Fellows; 
good 


4 „ | leſt, if the Succeſſion be rende red too rapid, there ſhould not 
. Fo but be Perſons left, of ſufficient Age, Temper and Diſcretion, to 
2 le Hout hie _ 4. 2 govern the Society, and anſwer the great Purpoſes of the Foun- 


* lee Kanus Hi. * dation. 
1 1 _ 4 


This Deviſe to the Fellows and chene rs contains no o Circum- 


7090 ſeiciis 2 — . ebe 


* 


reaſon of the Exception of the Univerſities and their Colleges 


. E ed every day. And this Deviſe is for the en of the whole 
22 EL Society; even of the Maſter himſelf, who muſt paſs through a 


Houſes of Education, any Encouragement for Youth to enter into 1" 


to Col! . 
5 = _— 'or to Colleges already eſtabliſhed there; intending not to increaſe u-bM 
_ Tee the Number of Foundations, but to have thoſe better endowed, 2 


They judged that leaving this 
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pe * Capacities. Iti is clearly to ho as Members of the Body 
corporate, for a perpetual Augmentation of the Revenue of 


"et and Succeſſors. 


Therefore, 1 ſhall decree the Diſpoition c to the Penſioners and 


Law Students void, under the Statute of F Mortmain ; Ebut ſhall 


Aablih the Exhibitions to the Students in Divinity and Phyſic, 


and ſhall direct the Subſtitution to take place, for the Benefit 
of the Fellows and Scholars of Chr:/'s and Caius Ce in 
their yet not natural, Capacity. 


In Re King? Bench. 


* 


The King against Williams. Care. 42. 


RROR, from the great Seſſion in Wales. Defendant 


was found guilty, on an Information in the nature of 


Quo Warranto, for unlawfully holding a Court in the Corpora- 
tion of Denbigh ; and Judgment was entered againſt him, quod 
capiatur, and be ouſted from holding the ſame for the future, 


and that he ſhould pay Coſts according to the Statute : On the 
latter Branch of which Judgment, the Writ of Error was prin- 


cipally brought. 


Mr. Madocks, for the Plaintiff i in Error, argued, that 41 Stat. 

(9 Ann. c. 20.) Coſts are only given upon Uſurpations of an 
Office in a Corporation, or the Franchiſe of being a Freeman; 
that here is no Uſurpation, unleſs by Implication and Inference, 
viz. That holding this Court was an Uſurpation of the Office 
of Bailiff, before whom the Court ought to be held ; but that 
Informations muſt not reſt upon Implications. Hawk. P. C. 2. 
261. Salk. 375. Ld. Raym. 527. Doing one Act is no Ufur- 
pation of the Office, except it had been ftated to be done by 
way of claiming the Right of that Office. By the Charter, an 


Coſts not gi- 


ven on In- 


formation 
Quo Warran- 
to, unleſs on 
Uſurpation of 
Offices or 
Freedoms in 


Corporations. 


| 


But there Is | 


2 19 


Judgmet of 


Ouſter, tho, 
the Uſurpa- 


tion is not 
continued to 


the Trial, 


Alderman may hold the Court, as well“ as the Bailiff; therefore 


this Information cannot try the Right to either of thoſe Offices, 


excluſive of the other; neither is there y direct Charge of 


e but only of what is Evidence of an Ulurpation. 


Neither ought there to be any Judgment of Ouſter. There is 
no Charge of Uſurpation at the time of the Information, but 
Vor. J. 55 B b 


only 
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therefore Non uſurpavit was no Plea to them: Godb. 91. 


355 35. 


— 


E 


only of a Fact that f is paſt, 2 mere Miſdemeſnor, for which the 
Defendant is fineable, | 


Quo Warrantos were formerly returnable only in the King's 
Bench; but an ill Uſe was made of the Writ, by extorting 
Money from the Defendants, who prevailed on the Trial, for 4 
Writ de Libertatibus allocandis. K. Edw. 1. Anno Regni 18. or- 
dained, that 22s Warrantos ſhould be returnable before Juſtices in 
Zyre, and took away the Writ de Libertatibus allocandis, Theſe 
Writs of Quo Warranto were of an inquiſitional Nature, and 


Ge 
8-2. 


Leon. 184. Lucas. 211, 212, 299. for the Demand of the Writ 
was to ſhew hy he did uſurp, or elſe that he ſhould diſclaim 
any Warrant at all. On the Diſcontinuance of Juſtices itinerant, 
temp. E. 3. the Court of King's Bench revived its Juriſdiction 
in the preſent Shape. For being Cu/tos Morum of the Nation, 
and the Uturpation being a Crime, the Court grafted the Ea- : 
quiry of Qu Warrants upon this its criminal Juriſdiction. . | 
Hence it ſhould ſeem, that for a Crime or F act of Uſurpation LD 
paſt, there can be no Judgment of Ouſter, but only for a 
preſent Uſurpation. The Enquiry of Qyo Warrants is only to 
hear, what Defence can be made for the preceding Crime. 
Mr. Hall, for Defendant in Error, argued, that Informa- 
tions, in Nature of uo Warranto, relate chiefly to civil | 
Rights, and are ſo conſidered by Stat. 9 Ann. Facts of Uſur- 
pation amount to the ſame, as if the Word zſurped had been 
uſed ; for there are no technical Words neceffary in Informations, 
as upon ſome Indictments. If theſe be not an Uſurpation of 
an Office, it is at leaſt an Intruſion into a Borough F ranchiſe, 
and that is ſufficient, For the Title of Stat. 9g Arn. extends 
to Offices and Franchiſes generally. This Statute is a remedial | 
Law, and therefore to be conſtrued favourably. Cro. El. 257: 
The Court has often put a liberal Conſtruction on Coſts. Stat. 
7 Fac. 1. extends to Under-Sheriffs and Deputy-Conſtables, tho' 
not mentioned in the Statute. Courts have extended Indict- 
ments by Intendment. 80 S:d. 91. e 473. Sir 7. Raym. 


- a 
2 
me" 
8 


With reſpect to the . of Ouſter, we can only ſay, 
that the Rule of the Court is to enter up Judgment of Quiter, 


whether the Uſurpation be continued till the Trial or no. 
| | EE 


! 
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per Mansfield Chief Juſtice, & tot Cur. All Corporations 
conſiſt of Officers and Freemen. This Stat. 9 Ann. was meant 

to extent to both; and to give a Remedy which could not 
be had at Common Law in theſe Diſputes, which are really be- 
teen Party and Party, and which frequently ſettle the Rights 
of voting for Members of Parliament. The Body of the Statute 
13 very clear, and only extends to Offices and Franchiſes of be- 

ing Burgeſſes or Freemen. The Conciſeneſs of the Title ſhall 

not controll the Body of the Act. The Title is no Part of the 5 1 
Law; it does not paſs with the ſame Solemnity as the Law part of the 
itſelf. One Reading is often ſufficient for it. As for conſtru> Lu. 

ing the Statute by Equity; Equity is ſynonymous to the Mean- 

ing of the Legiſlator, and it does not appear, that the Parlia- 
ment meant to give Coſts in the preſent Caſe. There is no 


Charge of Uſurpation, even by Implication or Inference. Hold. 1 
: | Ing a Court is no neceſſary Argument, that he intended to uſurp 


the Right. He might hold it by Deputation, or by Miſtake. 
Coſts are only given, where two Perſons are trying a civil Right; 
this is a mere Miſdemeſnor. The Statute Judgment of Coſts 
is therefore wrong. | 3 | 


As to the Common Law Judgment of Ouſter; it is nothing 

W to the purpoſe, whether the Defendant claims, or does not claim 
| the Right. The only Queſtion is, whether he has done the | 
= Thing which implies a Claim. In that Caſe, Judgment of 
Ouſter muſt be given, leſt he ſhould repeat the Act. There- 

tore reverſe the Judgment, for Coſts, and affirm the reſt. : 


N. B. Per Feier Juſtice. The Stat. 9 Ann. c. 20. was 
drawn by Juſtice Powell. = - 


where Debts 
BR — 5 | = | — Wilton 
3 x” SUE out of Chancery, Deviſavit vel non,” to try the "Ar >. 
| Validity of a Will of one Mr. Chetwynd deceaſed. The je perſonal 
Jury found a Special Verdict, with regard to the Atteſtation of clear © pay 
Pan Will, ſtating, „That the Teſtator died 17th May, 17 50, 3 
leaving the Will in queſtion behind him, which was regularly paid, were 


: Wyndham avainſ Chetwynd. 4, 7 A Jews, Creditors, 


good Witneſ- 


atteſted by Higden, Squire and Baxter: That Teſtator was fes to that Will 


__— eden before 
- indebted the Stat. 25 
S. 2. cap. 6. 
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c indebted about 18,000 7 upon Ms of his real Eſtate, and 
4 left behind him a Perſonal Eſtate of 1 3-972 J. which was vaſtly 
* ſuperior to all his Specialty and ſimple Contract Debts. 
% That he charged his real Eſtate with the Payment of his 
% Debts and Legacies: That at the time of atteſting this 
«© Will, he was indebted to Higden the Witneſs, who was an 


% Apothecary, about 11 J. and at the time of his Death, about 
4 18 J. 105. which was paid off by the Executor, before the 


4 Trial of this Iſſue; and that he was indebted to Squire and 
% Baxter the other Witneſſes, who were two Attornies in Part. 
« nerſhip, about 280 J. at the time of Atteſtation; which alſo 
& (except a ſmall Miſtake by miſcaſting) was out-ſet or dit- 
< charged, before the Day of Trial. And if theſe were credible 
« Witneſſes within the Statute of Frauds, they found for the 
« Plaintiff, which eſtabliſhed the Will; * for the De- 


7 fendant. 
; Serjeant Prime for the Plaintiff argued, 


Firſe, That the Facts, as ſtated, did not make theſe Witneſſes, 
intereſted Witneſſes. They are no Legatees, and deſire nothing 
from the Gift or Bounty of the Teſtator. They were juſtly en- 
titled to Payment of their Debts, though no Will had ever been 
made. The Perſonal Aſſets were the proper Fund for them to 


_ reſort. to, and that is ſufficient to pay their Demands ; ſo that 
Pep are not intereſted in the Charge, « on the real Eſtate. 8 


Second „ That ſappeling them to have "Uh intereſted Wit- 
neſſes; yet that Intereſt was removed, before the time of Trial, 


their Debts being then diſcharged. The Word, ** Credible,” 


is an ambiguous Expreſſion, and capable of many Senſes. But 
there ſe to be a parhamentary Expoſition of it in. Statute 
4& 5 Ann: c. 15. 14. whereby, three Witneſſes are required 
to authenticate a nuncupative Will, and it is declared, that ſuch 


as are good Witneſſes at Common Law in Trials, ſhall be deemed 


good Witneſſes, to eſtabliſh a nuncupative Will. Now, allowing 
the ſame Expoſition to take place on the Statute of Frauds ; then, as 


- theſe Witneſſes would be unexcepgnable on a Trial at Law, in 
reſpect of Intereſt, ſo they are . e and therefore credible 
| noe, to the e D. 


=... : | There 


* 
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There were alſo cited in this and the former ot, 


Plrod. 541. 1 Iiſt. 212. Hardr. 331. 1 Mod. 107. 1 Sid. 
315. 2 Keb. 128. Ld. Raym. 730. Viner. Evid. 14. No. 8 


Mr. Norton for the Defendant 3 
\ TS | 
That at the Suid of Atteſtation, the Witneſſes were intereſt. 
ed, and therefore incompetent; and that this, not the time of Ex- 
amination, is the proper Seaſon of inſpecting their Credibility ; 
elſe it would open greater Opportunities of Perjury and Fraud, 
than before the Act. It would be ſetting up Witneſſes to hire; 
and would put the Validity of the Will in the Power of the 
Witneſs, by releaſing or not releaſing their Intereſt. If a 
Witneſs is unexceptionable at the time of Atteſtation, and after- 
| wards becomes infamous or infane, the Will is nevertheleſs a 
good one; which proves that his Condition at the time of 
Atteſtation, 18 alone to be regarded. 


To this purpoſe were cited 2 Ld. Raym. 1008. Hob. 92. 
Salt. 28 3. 1 Med. 21. Sinn. 144. 1 Inft. 6. and it was ob- 
ſerved, that the Serjeant's Caſes were moſt of them price: to the 
Statute of Frauds. | | | 


He inſiſted alfs; that CredibE means ſomething more than | I 
Competent; the Law required Competency before; and it is not to 3 
be imagined, that the learned Compiler of this Statute, Lord . 
Hale, would put in a Word, which at beſt was ſuperfluous. In 
Stat. 13 Car. 2. againſt Deer- ſtealing, and in all the Game Laws, 
the Expreſſion of Credible Witneſs” is uſed, which has al- 
ways been underſtood, to mean competent and ſomewhat more, 
and to give the Juſtices a Diſcretion, whether they will convict 

upon ſuch Teſtimony or no, though the Witneſs was in Law 
ſtrictly admiſſible. 


There are two Caſes directly in Point for the Define, on 
which we mutt ſtrongly rely, Halliard and Fenyns, 1 Ld. Raym. 
505. and "97 and Dowſen, 19 Ges. 2. (ſee page. 8.) 


On the Argument, Lord Mansfield Chief Juſtice; — Y 
Doubts of that generally received Opinion, that Lord Hale 14 Hale aa 
drew the Statute of Frauds, 29 Car. 2. he having died in 1676, ot draw | 
28 Car. 2. and he obſerved allo, that the Statute 4 5 Ann. 3 
vol. I. 5 „ was 


re 
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Reaſon of the was euacted, to * the extravagint Notion of ſome Civilians, 
e by which they excluded from being Witzeſſes, the chüse 
| E mes and Family of the Teſtator, as well as of the Legatee; ; arifing 
1. 14. from a ſtrange Fiction in the Roman Law, in which Teſta. 
ments were tranſacted in the form of a Sale, between the De- 

viſor and Deviſee, to which none of either's * amily 1 were al- 


lowed | to be Witneſſes. 


V Afterwards in the a Teri, Lord Mangfeld C Chief 8 88 
„ 98 che e of ine ot 


1 


In this Caſe, the real Eſtate is 1 1 with the Pay- 
ment of Debts, as an auxiliary Fund to the Perſonalty, which 
ſtands in need of no Aſſiſtance, being itſelf much greater than 
the Debts: And at the time of Trial, the three Witneſſes 
were not Creditors to either the real or perſonal Eſtate, but 
were ſo, at the time of Atteſtation. . And hereon, the Queſtion is, 
whether this be a valid Atteſtation, within the Statute of Frauds, 


This is a Doubt which ſprung out of general Queſtion, in 
Anſiy and Dowſen, Whether a Benefit to a Witneſs, ariſing from 
a Will, ſhall annul his Teſtimony; though after, or at the Telta- 
tor's Death, he becomes totally diſintereſted. 


bee = 1 The Solution of this Queſtion depends upon general Principles, 

eviſes lube. - | | | TT. | | — 

j2 to the and not upon the Words of the Statute. The Statute declares | 
(ind "FG no Incapacity, lays down no legal Conditions, for admitting Wit- 


ther) as Wit- neſſes. The Word Credible is no Term of Art; it has only 
neiles to other 

| Conveyances. One Signification, and that univerſally received; it is never uſed 
as ſynonymous to legal Competency. It preſuppoſes Evidence 

to have been already given, whereas Competency is a Conſidera- 

tion previous to the Admiſſion of Evidence; and in the Statutes 

mentioned at the Bar, the Expreſſion fo frequently uſed, of cre- 
aible Witneſſes, is never conſtrued to mean competent. To make the 

Validity of a Will depend upon the Credibility of the Witneſſes, 
would be abſurd; ſince the Teſtator. can never foreſee, what 

Credit may hereafter be given them. lt is true, that in Butler 

and Baker's Caſe, Co. Rep. the third Caution there given is, 

Call credible Witneſſes,” but that is only a looſe and caſual Ex- 


preſſion, tho' perhaps the Penner of this Statute might take his Hint 
4 EZ from thence. I can neyer conceive, for the Reaſons I formerly 


Wm | 4 g | | | | men- 
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mentioned, chat chis „ was drawn by Lord Hale; any 85 I 2 


ther than by perhaps leaving ſome looſe Notes behind = 
which were afterwards unſkilfully digeſted. I therefore think 
the Epithet credible, in this Statute, is uſed as a Word of courſe, 
but is unfortunately miſapplied.— If it ſignifies competent, that 
is implicd in the Word Witneſs alone; if it means any thing 
more than competent, it is (as before obſerved) abſurd. There 


have perpetual Doubts ariſen upon every Clauſe of this Statute, 
not only among the U nlearned, for whom it ought to have been 


calculated, but even among the Learned alfo. In ſo inaccurate 
a Statute, I therefore think the Word credible might accident- 


ally flip in, and ought not to be attended to, as if it carried 
2ay youre legal Meaning. 


1 ſhall therefore n this Statute as only requiring the. 
Atteſtation of three ſubſcribing Witneſſes, 7 1. e. legal competent 
Witneſſes; and I cannot but obſerve, that the Neceſſity of 


eving. ſubſcribing Witneſſes to any Inſtfument never exiſted be- 
fore in this Country. The Statute determines no Point of Time 


for the Competence of Witneſſes; and as I think that Compe- 


tence is not confined to the time of Atteſtation, ſo I think, 
that the Incompetence of Witneſſes at the time of theix Exa- 
mination, could never be intended for a Queſtion by the Legiſ- 
lature; ſince, however competent at the time of Atteſtation, they 
may become inſane or infamous, before the time of Examination. 


This Competence of Witneſſes to Wills muſt therefore de- 


pend upon the general Rules of Competence, for all other Wit- 


neſſes. I will therefore conſider, 


1 ow this Matter of competent Atteſtation would have 
food upon general Principles, png no NO Deter- 


= minations had been given. 


2, How the Authority of judicial Determaitatioa! ſtands; for if 
there are any in Point, they are certainly proper to be adhered to. 


3- How theſe two Rules may be applied to the preſent Caſe, 


\ 
. As to general Principles, the Power of deviſing ought to 


be foroured, it naturally tollows the Right of Property. It 
ſubſiſted 
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tiv i Diſability, as if a particular Age, Sc. were required, and 


third Perſons. Shall Tokens of Kindneſs to Friends, Servants, 


ſubſiſted in this Kingdom before the Conqueſt, and till about the 
Reign of Hen. 2. We v0 it caſed by conſequence of feodal Te- 
nure, not from any expreſs Prohibition. The Doctrine of U cs re. 
vived this Power, and the Statute of Uſes accidentally checked! it. 
This occaſioned the Statute of Wills to be ſoon afterwards made; 
which received a great Enlargement, by the altering of Tenures 
in the Reign of Car. 2. And this teſtamentary Power over 
Property is more reaſonable in this Kingdom, than it was even 
among the Greeks and Romans; ſince by reaſon of Primogeniture 
and other excluſive Rules of Deſcent, the Succeſſion ab Inteftats 
among us, is not ſo equal and 8 as among thoſe People. 


The Stat. 29 Cor. 2. was(not meant to ck this Power, but } 
only to guard againſt Fraud, In Theory, it ſeemed a ſtrong q 
Guard; in Practice, it may be ſome Guard. But I believe 
more fair Wills have been deſtroyed, for want of obſerving i it's 

Reſtrictions, than fraudulent Wills obſtructed by it's Caution. 
In all my Experience at the Court of Delegates, I never knew 
a fraudulent Will, but what was legally atteſted ; and I have 
heard the ſame, from many learned Civilians. Courts of Juſtice 
ought thereßbore to lean rather againſt, than in ſupport of any 
too rigid Formalities. And upon this Principle, before the 
Statute, it was held in 1658. 2 Sid. 109. that Pariſhioners 
might be Witneſſes to a Den tho' it was for the Bencfit of 
their own Poor. 


Intereſt in a Witneſs 1s certidaty an Objection to his Com- 
petency. This ariſes from a Preſumption of Biaſ. It is no po- 


wanting, ina Witneſs. It is only preſumptive, and Preſumptions 
only ſtand, till the contrary is made apparent. There is no Pre- 
ſumption of Biaſs i ina Witneſs, who at the time of Signing, pro- 
bably knew-not the Contents of the Teſtator Ss Will, and after 
his Death, is diſcharged from, or has renounced, all Intereſt 
ariſing from thence. 


„ 2 „ „ „414 2 


Nothing can be more reaſonaWe, than to low this Objection | 
of Intereſt to be purged, by Matter ſubſequent to the Atteſtation, 
and previous to_the Trial; if it were only for the Benefit of 


Sc. who may be unwarily called i in as Witneſſes, vitiate a ſo- 
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the Lands deviſed. No Releaſe was had; 
Tender could be made. And as Huſband and Wife are con- 


% 
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lemm and well weighed Diſpoſition of a Man's whole Eſtate, 
when by Payment or Releaſe, their Intereſt may at once be 
removed? This would be unreaſonable ; and the more fo, ſince 


mere are ene. by which the Legatees may by Circuity, be 
Witneſſes? to a Deviſe, in their own Favour. If the Land be 


once charged with Legacies, by a well atteſted Will, Legacies 
may be given, by a ſubſequent unatteſted Codicil, to the Wit- 


neſſes of that very Will. 


2. As to judicial . in all Caſes of Teſtiriony, it 
has been often determined, that a Releaſe takes off all Objection 
in point of Intereſt; and therefore, I give Credit to the Dictum 


1 but becaufe it is conſonant to the known Practice of 
Meſiminſter Hall, in other Caſes. 


Hilliard ey Yenyne\ (of which Carthew's is the beſt 
Report, he being Counſel in the Cauſe) is in ſubſtance muck 
the ſame, as that of Anſty againſt Douſen. In this laſt Caſe; 
the Wife of one of the Witneſſes had an Annuity, charged on 


ſidered as one Perſon, this was 4 material Objection to His 


FTäeſtimony. And it was on the particular Circumſtances of this 
Caſe, and not upon any general Doctrine, that the Judgment in the 


King's Bench was founded, as Deniſan, Juſtice, ſoon after alfred © 


me. It is true, that Lee, Chief Juſtice, in delivering Bis Op- 
nion, went into the general Point, and argued, as if the Credit 


of a Witneſs could not be purged or varied; by any Act ſubſe- 


quent to the Atteſtation; which he grounded on a Maxim of 


the Roman Law, Conditionem Teſtium inſpicere debenius, eo tem- 
& pore cum Agnarent. But this was not ſufficiently conſidered; 


as will appear from a ſhort, View of the Raman Teſtaments. 


Theſe originally could not be made, but in Procinu, or as 


a legiſlative” Act, in Comitits calatis. But after the Law of the 
twelve Tables, which gave the Power of private Teſtaments, 


teſtamentary Matters were uſually tranſacted, per As & Librain, 


under the Fiction, and in the Form of à Sale or Contract, | 
between the Teſtator and tlie Legatees. Thelſt” Symbols were 
uſed before the Introduction of written Inſtruments, and to this 


ſymbolical Sale, Five, and af terwards to the written Inſtruments, 
Vor. I. | "6 


Seven 


no Payment, no 


113,95: 


of judge Powys in Viner, not on the Authority of the Re-. Cor ld. f. 


JS 
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"? WR Witneſſes were e required who muſt be Citizens Free. 


to in the Roman. Law; which was requiſite to be in them, 47 


So 
_ 


— 


men, Adults, and attended with other Qualifications. This 
poſitive Capacity was the Condition of the Witneſſes, referred 


the Time of their Atteſtation or ſigning, and not afterwards only; 
in like Manner, as when a Surrender muſt be made into the 


Hands of two Copyhold Tenants, it will not be good, if made 


into the Hands of a Stranger, tho' he ſhould afterwards become 


a Copyholder. The Intereſt of the Witneſſes was not in the 


| Contemplation of the Law ; for Heirs were admitted as ſyh- 


ſcribing. Witneſſes, after the ſymbolical Sale had ceaſed, as ap- 


pears from Cic. pro Milon. Une fui, Te Hamentum mul obfignavi, 
Sc. And Int. 2. 10. 10. And it appears? al ſo from ect. 11. 


That Ceſtuy que rruſt. and Leguiees, were allowed to be hs 
{cribiog open | „ | 


The lance of this Doctrine 87 Yee Chief Juſtice, was, 


that no Creditors or Legatees (if the Eſtate was charged to pay 


them) could at any Rate be good Witneſſes. And yet, when 


Lord Aylesbury died, 1oth February 1746, leaving a Will witneſſ. 


ed by three Servants, to all of whom he had left Annuities, Ge. 
charged on Lands, which they releaſed before Examination; 


and it appearing, that by a former Will, dated 1744, and witneſſ 
ed by other Perſons, he had left. the ſame Annuities: Lord 


Chancellor, in 1748, held them to be good Witneſſes to the ſecond 


Will; for iſt. It was indifferent to them, which Wil ſhould 


ſtand good, : 2gly. They had releaſed, ; And in Baugh and 


Holloway, 1 P. . 657, Ld. Raym. lays Joby the fame general 
Doctrine, which I would now eſtabliſh ; and alſo another Point, 


which, agrees with my Opinion, that an intereſted Witneſs 


ä * prove a Deviſe to another, though not to himſelf. 


In all 3 Determinations, Deviſes ws been. <conlidered | 


#3 a8 35 


not in the Nature of Wills by the Roman Law, but as Diſpo- 
fitions and Conveyances of real Eftates ; whence it is, that by 


ſuch Diſpoſition of all one's Lands, Eſtates that are purchaſed 


ſubſequent thereto, will not paſs. Therefore, the Intereſt of the 
Witneſs to Deviſes, ſhould be governed by the fame Rules, as in 
all other written Diſpoſitions of real Eſtates. „ 
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As to the N otion, 9 in the Argument of Anfty a and Do- 
2u, of four Deviſee-Witneſſes dividing an Eſtate among them- 
5 ſelves, by reciprocally atteſting for each other; this might as well 
be effected by four diſtinct Deviſes, ſeparately atteſted by three 
of them, in rotation. But in either Caſe, the very Contrivance : 
would appear ſo fraudulent, as * to be ſufficient to ſet it aſide. 
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With reſpect to the preſent Caſe ; my Opinion is, that a 
Charge: of Debts upon the real Eſtate ought not to incapaci- 
tate Witneſſes, who are Creditors, from proving a Teſtament. 
This Clauſe ought to be in every conſcientious Will, and the 

Man who omits it has been very juſtly ſaid, to ſin in his Grave. 
This would be my Opinion, even if the Witneſs ſought or want- 
ed a Benefit, under ſuch a Will. But in this Caſe, there is no 

| Occaſion to reſort to the real Eſtate; the perſonal 18 more 
than ſufficient to pay the Debt of the Witneſſes, and they have 
been already paid: T herefore, we are all of Opinion that the | f 
Will is duly atteſted by three Witneſſes: This is the -Jadg- — 3 
ment of the Court. Whatever miſtakes may have been commit- | | | 
ted in the Courſe of this Argument, — to oo | 1 


alone, 
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"The End 7 1 22 Term, 321 Ga 2. 17 57. 
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Godin again The London Aﬀurance Company. 1 2. 2 An, 

PE C I A L Caſe. Meybobm, e e 5 * = 

O reſponded with Amyand of London, and was greatly indebted | 
70 him. Amyand ſent a Ship to Peter/burgh for Goods, 49th „Aug _ | 
17 56, and inſured 28007. on her homewartl vhound Voyage, 3 3 94 av hu 
iz. on Goods from the Sound to London;. hereof, 1 999. was = 4 | 
under- mad by a 3944 


Factor, who has a Lien on the Goods of his Principal, does not paſs * a Conſignment of the Guo 
inſured to a third Perſon, by the COL "wn 22 . 


43 # 
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Hilary — 3 : Geo. 5 K. B. 


* 


— 2 


g 
12:4 Tactor has a 


Jn Fr:pcigals 
Goods, for 
A q ” * the general 
Balance due 
to him, 


Lien on his 


N 6 * 


— ͥ 


1 on er wan the 28th er, a 900 I. on or 


- about the 28th October: In the mean Time Meybohm, on th 
September, writes to Amyand, that he ſhould ſend him Good, as 


per Invoice, and defires him to inſure. This Letter arrived in 
October, fo that only the goo J. could be inſured in conſequence 
thereof. After ſending this Letter, Meybobm indorſes the Bill 
of Lading of the Cargo to one Tameſz, a Merchant at My oſeong, 


Tameſz ſends them indorſed to Ubthof, his Correſpondent in 


London, deſiring him to inſure the Whole. Ubthoff received 
them 15th November, and then inſured with the Defendant, at 


and from the Sound to London, for 2300 J. acknowledging that 


there had been a former Conſignment of the Goods, and an 
Inſurance thereon; and that both Parties were willing to be ſafe. 


In the Voyage, the Ship and Cargo were totally loſt. Queſtion, 
whether the Plaintiff as Truſtee for 7. ameſss ought to recover ho | 


whole, or only half of the Sum nd ? 


Lord Mansfelt Chicf Juſtice, delivered the Judgment of the | 


Court. 

The Defendants inſiſt, that in the preſent Caſe, there is a 
double Inſurance; which muſt mean, that the Plaintiffs can re- 
cover a double Satisfaction. But how can Tame/z virtually receive 


any Benefit of Amyand's Policy, thou gh Meybobm' sindorſing the Bills 
of Lading to him, carried the Intereſt inſured ? How does it ap- 


pear, that there was any ſuch Policy as Meybabm's? Non conſtat, 


that Amyand inſured for him at all; he certainly inſured 1900 J. 
on his own Account. But, ſuppoſing the whole to be Meybohm's 


Policy, can 7. ameſz come for a Satisfaction upon it? He cer- 


tainly cannot, without a Declaration of Truſt from Amyand. 


Amyand, as Factor for Meybohm, has Poſſeſſion of the Policy; 


and Factors have a Lien on the Goods of their Principals, for 
their own. Debts. In Kruger againſt Wilcox, 1 Feb. 1755. be- 


fore Lord Hardwicke, the Court decreed, that a Factor has a 
Lien on Goods conſigned to him, for the general Balance due to 
bim, as well as for incidental Charges attending the particular 


Gcods in his Hands; but this Lien remains ſo long only, as he 


keeps the Goods in Poſſeſſion. He has a Special Property for this 
Purpoſe. If therefore W had come e as 
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rruſtee for the Policy, he muſt have paid the Balance due to 
him. But ſuppoſing it only doubtful, whether Tameſe could 

or could not recover, upon Amyand s Policy; ſhall this Court 
ut him upon the Experiment, when there is no Fraud, no 
: Concealment whatever? In Fact, though this i is, in Sound, a 
; | double Inſurance, yet in Reality, it is only two Inſurances. A 
1 gouble Inſurance is, where a full Value of Intereſt is inſured 
5 on different Policies, by the ſame Man. That is not the Caſe 


| here. | | + 


And therefore; the Poſtea muſt be delivered to the Plaintiff. 


The End of Hilary Term 31 Geo. 2. 1758. 
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5 32 Geo. 2. 1758. In the King's Bench. 


Baſket againf The ic Univerſity of Cambridge. Wd 2 2 bh. 
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HIS was a Caſe ſtated by Order of the Court _— 8 

Chancery, 24th January 1743, and was then ſeveral 5 

times argued; but lay dormant for many Years, till 
the Suit was again . this Year; and finally determined. 
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22d April, 1 Edo. 6. A. D. 1547. The King, by Letters pa- A. D. 15475 
tent, granted to Richard Grafton, the Office of Printer of al! 
Statutes, Books, Acts and other Volumes, by the King, his 

Heirs and Succeſſors, then publiſhed or to be publiſhed, in the 

Engliſh Tongue, the Latin Grammar excepted, with a Fee of 
Nr, | "= WS 7 12 d. 
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mn. 
12d. and an Annuity of 47. Sterling, to hold and receive th 
8 fame, from the Death of T bomas Bartlet, King Henry the Eighth, 
Printer, for Life of ſaid Richard Grafton, and Prohibitey 
all his Subjects, to print W Book or Work of the OO in 

the Engliſb Ton _ 


1 D. 1553. 29 December, 1 Mar. A. D. 1553. The Obers, on Surrends 
of Grafton, granted the ſame Office to John Cawood for Life 
with all Profits, &c. 


1558, 24 Mar. 1 Eliz. A. D: 15 58. The W faid Office t . 
Richard Fugge and Fohn Cawocd for their Lives, and the Life 
the Survivor, if it ſhould ſo long pleaſure her, with an ork 
Mention of Service Books in this Patent, 


1 2 27 1 19 Elz. The Queen granted ſaid Office (inclu- 
| ding alſo Bibles and Teſtaments, as well AS. Service Books) tg 
Chr itopher Barker for Life. « 


jj ˙ ae 


18 bs, 3 Eliz. The . 1 ſaid Office (inclu- 
ding alſo Abridgments of Statutes) to Robert, Son of Chriſtopher 
Barker and his Executors, &c. immediately after the Deceaſe 
of Chriſtopher, for the Life of ſaid Robert Barker ; or, if he 
died in the Life-time of Chrifiapher, Gen for four Years after 
the Death of Chr * 
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10 11. 1 Jac. 1. The King . hd Office to Chriſt 
her, Son of Robert Barker, his Executors, &c. immediately 
after the Death of ſaid Robert, for Life of ſaid Chr! apber; or if 
he died in the Life-time of Robert, then for four Years after 
the Death of ſaid Robert. | 
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„ 11 February, 14 Jac. 1. The King, reciting Death of faid 
| © Chriſtopher the Father, granted ſaid Office to Robert Son of faid 


| Robert Barker, his Executors, &c. immediately after the Death 
Eu of Robert Barker the F ather and Chr: Nopber A* Son, for 92251 
Years. 3 : 
— 20 uh, 3 Car. 1. The King granted to Bonham Norton and 
8 Fobn Bill, Aſſignees of ſaid Robert, Chr; Ropber and Rover Bar- 
3 . a er 
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| thereof, and Bibles, Teſtaments, &c. therein mentioned, and 
claim the ſole Right of printing all Acts and Abridgments there- 
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6 


| Jer, the ſaid Office, for 4 Intereſts PER ſubſiſting, with more 
large and ample Words of ſolely printing ſaid Books, in which are 
particularly included Statutes, and Abridgments of Statutes, 


D 


26 September, 11 Car. 1. The King granted the ſaid Office a. D. 63g. 
in Remainder to Charles and Matthew Barker, their Executors, 
Sc. for the Term of thirty Years, after the Expiration of the 
ſeveral Terms then NN Hg 


24. December, 27 Car. 2. The Xing, reciting that the 167; 
Eſtates and Intereſts of Robert Barker the Father and Chrifto- 


pber the Son, were determined; granted ſaid Office in Re- 
mainder to Thomas Newcombe, and Henry Hills, their Exe- 


cutors, Sr. for thirty Years after the Expiration of the Terms 
then ſubliſting, | 


13 October, 12 Ann. The th ——_—_ ſaid Office in Re- 1713. 
mainder to Benjamin Tooke and Fohn Barber, Cc. for thirty. 
Years, from the Expiration of the former Patent.; which new 


Grant took Effect 10th January 1739, and is now by ſeveral 
meſne Aſſigments veſted in the Plaintiffs, who * een erg 
1nto the 2 of * 8 Frinters. 


The Plaintiffs ny 4 Predeceſſbre have, by virtue of faid 
Letters. Patent, printed all Acts of Parliament, and Abridgments 


of, excluſive of all other Perſons. 


20 uy, 26 Him g. The King granted to the Chancellor, 
Sc. of Cambridge, Licence to aſſign three Printers; who might 
lawfully there print and put to Sale, all manner of Books approv- 
ed by the Chancellor G8 his Vice . and three * 


1534. 


Stat. 13 Els. c. 29, „ faid Letters Patent, 1 


6 Hebei 3 Car. 5 The King, arne the Charter of 1627. 
the Company of Stationers, and his -own Printers, and a De- —— 
«Cree in the nn: 23 June, 28 Eliz. confirming the ex- 


cluſive 
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and declared, it ſhould be lawful for the Univerſity Printers, 


the Charters before recited, or any others granted to any Perſon 


and Common Prayer Books, excluſive of the ſaid Univerſity; who 


not appear, that . they have printed any Statutes or Abridgements 


Ale, Brandy, Vinegar or other Liquors, with ſome few Notes 5 
Land References, to be printed by ſaid Bentham, who printed 


nnn... 


clufive Privileges thereby — which Decree was by Pro- 
clamation, 25 September, 21 Fac. 1. commanded to be ſtrictly 
obſerved, and alſo, that Diſputes had ariſen, whether the ſaid Pro- 
hibitions extended to the Printers of the Univerſity; His Majeſty, 
ſor the Encouragement of Learning, and to end all Controverſies, 
ratified and confirmed the Privilege of the Charter, 26 Hen. 8. 


with the Approbation aforeſaid, to print all Books contained in 


whatſoever, and to ſell the ſame, without incurring any Penalty 
or F orfeiture; any 2 to the contrary thereof not withſtand- | 


10g. 


f The Defendants infiſt, that the Plaintiffs have not the ole 
Right of printing Statutes, Abridgments of Statutes, Bibles 
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have a Right, under the ſaid Letters Patent, to print the ſame 
with the A pprobation aforeſaid. 
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The Univerſity Printers” "Have; 72 time to time, printed 
Bibles and Liturgies, and all ſuch other Books, as had been al- 
lowed and approved of in manner aforeſaid, 
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They have conflantly N the Ads of Voiformity, and 
vended them with the Books of Common Prayer ; but it doth 


of Statutes, except ſaid Acts of Uniformity, till the Printing 
of the * in queſtion i in this Cauſe. 


About 1 Jah. 1740. The Uebe under Seal, appointed 
Foſeph Bentham, a Perſon duly qualified, to be one of the 
faid * Printers. | ” ; 


19 March, 1741. The Chancellor and hoes Doctors, in due 
Form, allowed and approved a Book entitled, © An exact Abridg- 
« ment of all the Acts of Parliament relating to Exciſe on Beer, 
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ſold by him and pat: Bathurſt i in London. 


The _— upon this Cauſe are, 


printing Acts of Parliament, and Abridgments of Acts of Par- 
liament, excluſive of all other Perſons during the Term granted 
by the Letters Patent dated 13 Gn 12 Anne? 


1 of the Univerſity of Cambridge, by virtue of the 
Grants and Act of Parliament inſiſted on by the ſaid Defend- 
ants or any of them, have the Right or Privilege ef printing 
Acts of Parliament or Abridgments of Acts of Parliament? 


Mr. Comyns, for the Defendant, argued, that 
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ſole Right of printing Acts of Parliament; the Queſtion being, 
Whether the Plaintiff has a Grant of that Right in excluſion 
of all others, or whether the Univerſity has a concurrent Right 
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The firſt Conſideration is, whether the en Letters Patent, 
granted to the Plaintiff and the Univerſity, are Grants of the 
fame Thing. —If fo, then 2dly, whether they. can * 
ſtand together. | 


NE 


The Office of King's Printer is very antient, having ſubſiſted 
ever ſince the Introduction of Printing into England. The 
Patents ſtated deduce it regularly down from 1 Edw. 6. A. D. 


all Acts of Parliament, and Abridgments thereof, till the 
Univerſity printed the Book in queſtion; which, however it 
might be of Advantage to > he Printer, was of none to the 
Hy learned Body. 


2. 


Before Printing was 11 | tend Hen. 6. the  Ulage 
was to tranſcribe all the Acts at the End of every Seſſions, and 
Vol. I. | | OWE | ſend 


Boe: 
11 
5 


the ſame accordingly, and the ſame hive been Sack vended and 


1. „W the Plaintiffs are intitled to hs ſole Right of 


. Whether the Peſta the native: 7 Maſters and 


It od be admitted, that the Crown by Prerogative has IM 


with the Plaintiff for as to all others, his 2 is clearly excluſive. 


1547. and during all that Period, this Officer alone has printed 
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DDP 


ſend them to os Sheriffs, aid a Writ 6 him, to 


proclaim them in his County Court, where the Tranſcripts were 


kept, for the Public to reſort to. 4 Inſt. 26. And this Writ 
continued till the Time of Hen. 8. 3 ſnews that the Art 


made but a ſlow Progreſs. But from the firſt Printing of the Acts, 


it appears, they were printed by the King's Printer; for tho' we 


have no Patent till 'Grafton's, 1 Ed. 6. yet that refers to ag Ay. 
pointment of Thomas Bartlett under Hen. 8. and though we 
cannot find his Patent, we have found the Grant of the Annui- 
ty of 4/7. per Ann. 21 H. 8. which was five Years before the 


Patent to the. Univerſity. 


The Patents from the Time of Car. I. Abo ths Words fately 


to print, which might be inſerted to prevent Doubt, but were not 
neceſſary ; becauſe the ſole Right of printing Statutes belongs to 


the Office of King's Printer, an Office which the Law takes 
notice of, and gives Credit to: and therefore, 16th July 1735. 
between Edwards and Vaſey, it was held by Lord Hardwicke 


Chief Juſtice at Ni prius, that an Act of Parliament, 13 Car. 2. 


not in the Statute Book, might be given in Evidence, if printed 
* the King's Printer. 5 5 
; N 
The " 8” WR and Public are concerned to ſee the Sta- 


tutes accurately printed, Before the Time of Printing, the 
Houſe of Commons (according to Lord Coke) uſed to depute 
ſome of the Members, to examine the Tranſcripts. Afterwards, 
the King's Printer was ſubſtituted in their Room, who is a 


Perſon known and anſwerable to the Public : but if it was left 
to the Care of many Perſons, there is Danger of Incorrectneſs, 


and no one anſwerable. 


There is a Difference between Acts of Parliament, which oy 


the King's Property, and to which he is a Party, and the Works 


of Individuals. If therefore the King has a Right to appoint 


a Perſon to print them, which he undoubtedly has, and has 
created ſuch an Officer, the Right of ſuch Officer muſt be ex- 
cluſive; he having the King's firſt Grant. For the King cant 


grant the ſame Office, at the ſame Time, to different Perſons, 
nor the Office to one, and the Profits to another. | 


Henry 
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| Henry 8. could not intend-to give the Univerſity a Power of 
printing Acts of Parliament; becauſe Acts of Parliament are 


of a Nature univerſally binding, and eannot be the Object of 


Approbation or Diſapprobation, by the Vice Chancellor and 


three Directors. And though the Patent ſays, all Manner of 
| Books, yet Acts of Parliament do not fall under that Deſcrip- 


tion, © A Book is a Writing compoſed on ſome Point of Know- 


edge, by a Perſon intelligent therein (or by ſome Man of Wit 


« or Learning) for the Inſtruction or Amuſement of the Reader. 
Chambers's Dictionary, voc. Book. Acts of Parliament are mare 
properly . as NO Prohibitions, Injunctions, Se. | 


Thus, by: Statute 13 & 14 Car. 2. No Perf ſhall print 


Books or Pamphlets, without entering them at Stationers-hall. 


But this extends not to Acts of Parliament, but Books of Science; 


for they are not to meddle with Acts of Parliament or Books of 


state (which are expreſsly excepted) nor to any Book, to which 
the King's Patentee has the ſole Right. Hills and Univerſity 
of Oxon. 1 Vern. 275. | | = 


The Preamble alſo of the Statute 13 Eliz. ſhews what Books 
were allowed to the Univerſity —** For the Advancement of 
4 Good and — Literature.” 


The Patent of Car.1. gave no new Privilege, but only cookrm- 


ed the Old. It gave not ſuch a Power as is now contended for, 


of printing Acts of Parliament, becauſe it has not ſpecified them, 
which all the co-temporary Patents of the Printers have ; and 
this Power cannot ariſe by Implication. This Conſideration, 
joined to that. of requiring the academical Approbation, clearly 


proves the King's Intention. 


Where the Crown has Power to grant many Things, and 
orants ſome by expreſs Words, the Court will not extend the 
Grant to others, which are not mentioned. Davis. 55. By a 
Grant of the River Thames to the City of London, the Soil un- 
der it did not paſs; and therefore 2,new Grant of the Soil was 
obtained, by which the City enjoys the n on London 


| B/ tage. 


. 5 But 
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But if the Patent of Car. 1. hail granted this Privilege to the 
Univerſity in expreſs Terms, it would have been void, the Kin 
having but the Zuly before, granted Ithe ſame Powers ſolely to 
another. He was therefore deceived in his ſecond Grant; in 
<q gn Caſe, the firſt Patentee may bring a Scire facias to reverſe 

Dyer 197. pl. 45. Bro. tit. Sci. fa. pl. 176. Cre, Car. 
9 I FE 256. SHun. 233 


There is no Dilference* between Acts at large, and Abridg. 
ments. Both are granted to the King 8 Printer, but neither to 
the Univerſity. 


The laſt Argument ariſes from Uſage, which is the beſt Inter- 


preter of ſuch Grants. The King's Printers have ſolely exer. 


ciſed this Right, for two hundred Vears, without Interruption 


from the Univerſity, or Claim of a concurrent Right. If ſuch 


{ 


a Power was given them by Patent 3 Car. 1. they never have 
exerted it, for one hundred and twenty Years. In Seymour 
Caſe, 1 Mod. the Court ſaid, Great Regard was to be paid to 


«© Uſage.” We have been in uninterrupted Enjoyment of this 
Privilege for two Centuries under the Letters Patent of 


Hen. 8. Edw. 6. Mar. Eliz. Fac. 1. Car. 1. Car. 2. and Ann, 


Therefore, we hope, it ſhall not now be taken from us. 


Yorke Solicitor General, for the Defendants, argued, 1 5 DH 


— 


That though there are two Queſtions ſtated for the Opinion 


of the Court, occaſioned by the different Pretenſions of the Par- 


ties, this would not reſtrain the Court or Counſel, from con- 
ſidering them, as a fingle Queſtion, «© Whether the Plaintiffs 


„have an excluſive Right of printing Acts, and A 
« of Acts of Parliament.” „ EE 


This is a Queſtion of „ to the Univerſity, and 
to the Public. To the former, as it affects a Right granted 


to them, by the Bounty of former Princes: To the latter, as the 
Public is intereſted, in preventing of ſuch Monopolies. 
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Both Parties admit the Prerogative of the Crown, to grant 


| fach Patents; they both found their Claims on it. And it will 


be neceſſary, to open the Grounds of this Prerogative, in the pre- 


ent Caſe, to make the ſabſequent Argument the more intelli- 
gible. We will therefore conſider, 1. The Prerogative at Com- 


mon Law, before and at the Time of granting theſe Patents, 
and how aſſumed. 2. The Conſtruction of the Patents of the 
Univerſity and the King's Printer, diſtinguiſhing between that 


| of Hen. 8. and Car. 1. becauſe, if any Doubt ariſes on the for- 


mer, the latter may be conſidered as an original Grant. 4. The 
Uſage in conſequence of thoſe Grants, which is certainly a 
very material Ground of Argument. 


x 


1. The King has no Power at Common Law over the Art of 


Printing. The Art is mechanical ; and admitting that the firſt 
Printer in England was brought to Oxford, by Archbiſhop Bourchier, 


at the Expence of Hen. 6. that would not make it a royal Art. 
But, in fact, the King has no Pretence to ſuch a Right by 


Purchaſe; for the Story itſelf is falſe, as is proved by Dr. Middle- 


3 | | ton in his Diſſertation on Printing. In the Stationer's Company 
and Partridge, M. 11 Ann. it was tabs, that by the ſame Rule you 


might make a Monopoly of the Art of an Apothecary, and Moor. 


1 675. was cited to ſhew, that the firſt Apothecary was brought 


into » at the King's Expence, from Flanders. | 


No previous Licence for mere Printing was neceſſary at Com- 
mon Law; the Crown never pretended to ſuch a Prerogative. 


This would have been treating Things as niala in ſe, before their 
Exiſtence, which are only ſo by Accident. If a Man publiſhes 


any Thing of an immoral Tendency, the Court will puniſh} 
it after Publication, but cannot animadvert on it before, or 


reſtrain the Liberty of Printing. This Doctrine has always pre- 
vailed more or leſs, but more eſpecially ſince the Revolution. 


In 1664, a Diſpute happening between the Stationer's Com- 
pany and Col. Athyns (who was a vain Man) the Law Patentee; 


he invented this Fiction, that Printing was a Flower of the 
Crown, acquired by Hen, 6. by Purchaſe, as abovementioned. 
Vor. . LE. g | Carter 
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| eter: 89. Hale Chief Juſtice gave Judgment for his: Patent, 


but 26 May 1675, that Judgment was reverſed, by the Houſe of ' 


Lords. Lord Angleſey, who with many others ſpoke long and 
learnedly in the Debate, propoſed to refer the Queſtion to all the 
Judges; but was outvoted and entered his Proteſt, though with- 
out any Reaſons, according to the Practice of thoſe Times. 


The King ated by N has 881 Cans Rights. 

1. Of all Acts of State, to promulge them to the People. 2, 

Since the Supremacy has been eſtabliſhed, - of all Books of the 
Rites and Services of the Church. 3. The Tranſlation of the 

great Engliſb Bible, under Grafton, was performed at the King's 


Expence, which gave him another Kind of Right. 4. So the 


Year-books, taken at the Expence of the Crown, gave the King 
a Property by Purchaſe. Thus was Seymour's Caſe, 1 Mod 


256. argued by Serjeant Pemberton ; and it is the only rational | 


of os of * the Subject. 8 


The Crown never exerciſed the Art of "I ſolely, by its : 


own Servants or Patentees, neither in the Time of Her. 8. nor 


at any Time fince ; not even in the memorable Ara of 43 Elis. 


when ſuch a Catalogue of Monopolies was laid before the Houſe 
of Commons, that one of the Members ſaid, they ſhould ſoon 
hear of a Patent for the ſole making of Bread. I he firſt Printers in 
England exerciſed the Art, without any Licence for that Pur- 
poſe. Caxton, whoſe Merit is ſo conſpicuous, and who printed 
here ſo early as 1471, though in great Favour with Edw. 4. the 
Duke of Clarence and Hen. 7. and therefore might certainly 
have obtained ſuch a Privilege, if it had been thought neceſſary, 


yet in all his Books modeſtly ſpeaks thus of himſelf, © Done by 
7 me fimple Man Villiam Caxton, 


bl 


Cum Privilegio; as may be ſeen in Ames's typographical Antiqui- 
ties, which contains the Title-pages of all Books printed in 
England from is | 


b « 


Even Hen. 8, however arbitrary, never claimed a Prerogative 


over the Preſs. Imprimaturs were firſt introduced by the Acts 


of Uniformity, and borrowed from the Inquiſition. Here is 
but one Inſtance of a Prohibition of printing any Book, previous 


to Hen. Sth's Grant to the Univerſity in 15333 viz. in 1520, 


4 | | mentioned 


and has no Inprimatur or 
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mentioned by Fox (Martyrs 290. ) _ plainly founded on Stat. 
2 Hen. 4. c. 17. againſt Hereſy, and not on any royal Preroga- 
tire. About ſeven Years after, the Grant to the Univerſity was 
made ; and in about five Years after, 1 539, an Injunction iſſued, 
prohibiting | the Importation of Books from abroad; but this did 
not relate to Books printed here, and was only in conſequence 


of Stat. 427 1 


* 


* 


From this Time, there was no Act of the S relative to 
this Matter, for twenty Years, when by Stat. 3 & 4 Ed. 6. c. 10, 
the Parliament interpoſed with reſpect & ſuperſtitious Books. In 
1855.92 G3 F. S M. there was a Proclamation againſt import- 
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formers; and this likewiſe was founded on Stat. 2 H. 4. againſt 
Hereſy. In 1 556, 4 P. & M. came the Stationer's Patent, re- 
quiring all Printers to be of that Company. In 1558, 1 Elig. 


was eiſſued | againſt heretical Books, containing alſo Injunctions, 
with reſpect to the Morality of Pamphlets, &c, and other 
Proviſions, which required all Printers or Authors to be licenſed 
fer the King, Archbiſhop or Chancellor of the Univerſities. 
As ſoon as the Company ef Stationers became a Corporation, the 
Starchamber interpoſed, to ſupport what neither the Law nor 
the Subject will ever endure. Hence ſeveral Ordinances in 
1566, figned fer Lord Burleigh and the Commiſſioners for re- 
ligious Matters. Theſe were enforced in 1586. And afterwards 
in 21 Fac. 1. the famous Decree of the Starchamber was made, 
which is recited in the Letters Patent, 1627. In 1643, ſe- 
vera! Ordinances of Parliament were made or tranſcribed from 
W theſe Decrees ; and all were united together in the licenſing 
I Act 13 8 14 Car. 2. This Statute ſubſiſted in full force till 
W 1692, four Years after the Revolution, when the Liberty of the 
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twenty-fre Vears after the Grants to the Univerſity of Cam- 
bridge. | 


There are ſome Inſteses of particular Patents, by way of 
Protection to Authors, in the N ature of new Inventions, to be 
ound j in SO Fed. but thoſe were only temporary. 


- 


Preſs was reſtored. Thus we have traced the Hiſtory of Licen- 
ling to its Source, and ſhewn its Commencement to have been 


ing heretical Books, as they ſtiled all the Writings of the Re- 


their Charter was ratified, and a Right given them to ſeiſe Books 
printed without their Licence. And in 15 50, a Proclamation 


„ he 
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The King claimed Copy Rights of Acts of Pane: before 
this Grant of Hen. 8. being proclaimed by his Servant the She. 
riff, and printed by his Printer. For Bartlet ſtiles himſelf 
Printer to Hen. 7. and Hen. 8. from 1503 to 1528, and is rec 
nized by the latter as Impreſſor nefter. But theſe Grants of th, 
Office of Printer were not of an excluſive Nature, as may be 
gathered from civil and literary Hiſtory. But the Copy Right 
of the King was {till aſſerted, as well to Books of Religion a 
Acts of Parliament; for divers learned Men of both Univerſities 
obtained a Grant of theſe, about the Year 1531 and 1543; not- 
withſtanding which, R. Grafton (who was a zealous Friend to 
the Reformation, and had begun a Tranſlation of the Bible into 
Engliſh, under Francis I. of France) was in 1540 entruſted to 
print the great Engliſb Bible, and enjoyedhis Patent ſome Years, 
though Queen Mary afterwards obliged him to reſign it, for 
printing Lady Jane Gray's Proclamation, Rym. XIV. 766, A 
like Copy Right was claimed to Liliy's Grammar, recommended 

co be uſed in all Schools, they being then ſubject to the Ordi- 
| nary's Viſitation. See Hood" 8 Preface to Lilly's 3 A. D. 


| 1754. 
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The thows therefore has no Prerogative at Common Law over 
the Art of ini! but is n entitled to ſome "—_— opy 
Fane: | 


2. With met to the Conſtruction of the Patents ; we will 
conſider firſt, The Patent 26 Hen. 8. to the Univerſity and the 
ſeveral Patents of the King's Printers, down to 3 Car. 1. Se- 
condly, The Patent 3 Car. 1. and other ſubſequent Grants. 

ap 

Firſt, The Patent . 8. as =. as Car. 1. is general, 5e anner 
« efomnimodes Libros”; thoſe, to the King's Printers, comprehend 
« all Statutes, Acts, &c, except Grammars, and in Queen Eliza- 
beth's, there are additional Words, Bibles, New Teſtaments, 
« e. The Right of the Univerſity is /ocal, of the Printers 
is unconfined. | BEE 

We admit, that the King cannot rs from his own Grant; 
5 and ere. all Clauſes of e are; uſeleſs. It will 
1 1 Alo 
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Alſo be admitted, that where there is any particular Thing, wich- 
ja the Deſcription of the Grant, on which it may operate, it 


call not be extended farther by any Implication. To what 


then do the Words of Patent Hen. 8. extend? Not to exempt 
the Univerfity Printers, from the Review of a Royal Incencer; 
for no ſuch Power then exiſted. It muſt operate therefore 


on the Copy Rights; it hath no other ſubject Matter to ope- 


rate upon: the King had no other Right to Sant. 


As to the excluſive Right to peine theſe Copies, ſaid to be 
incident to and inherent in, the Office of King's Printer; the 
Law knows no ſuch Officer by Preſcription, nor by Act of Par- 


liament. It will not therefore protect him, and ſay, that the 


King (who made him) ſhall not grant the ſame concurrent Pri- 
vilege to another. In the caſe of judicial Offices, the King (upon 
general Grounds of Policy) cannot ſever the Powers of the Office: 

e. g. If the King ſhould grant to the Chief Juſtice of the King's 


Bench, the ſole Power to iſſue Writs of Mandamus, it would 
be void; but the Power would remain incident to the general 


Juriſdiion of the Court. But in miniſterial Offices, like this, 
it is otherwiſe: e. g. The Clerk of the Crown in Chancery is an 
antient Office by Preſcription z but K. Fac. 1. granted away 
many Powers, which were before incident to that Office; as, 
that of granting Licences of Alienation, which continued from 
that Time a diſtin& Office, till the Abolition of the Court of 
Wards. The Clerk of the Patents was alſo ſevered from that 
Office by Fac. 1. and ſo remains to this Day.“ Upon theſe 


Principles therefore, ſuppoſing Printerſhip to be an Office, the 


King may name as many Printers, asche pleaſes. But in fac, 


the King's Printer is not, as ſaid, an Officer introduced in the 


room of the antient Tranſcribers, &c. The Records of Parlia- 


= ment are now made up, exac&tlyas they formerly were. Beſides, | 


of a mere private Act a printed Copy is no Evidence, it muſt 


| Hill be examined by the Rolls; and the Caſe of public Acts 


{as that before Lord Hardwicke) is this, that the Law ſappoſes 


? abou in Pectore Fudicts already, and only allows the Statute 


Book to be read, to aſſiſt the Judge's Memory. Lord Mans- 
0 field Chief Juftice here obſerved, thatſuch Aſſiſtance was now 
indeed quite neceſſary, for the Acts of 29 Geo. 2. were as 


numerous as the whole Reign of Elizabeth.” 
Vor. 1 * 4H h = As 


Mich. Term 32 Geo. 2. K. B. Z 
As to the Definition of a Book from Mr. Chambers, . Pliny is Z 
at leaſt as good an Authority ; who 1n his Natural Hiſtory ſays, 5 ; 
that Liber is the\inner Bark of a Tree, -and was uſed for writing . 
on, and when rolled up together was called Volumen. Volumen 
then and Liber are ſynonymous; and as the Statutes are certainly . 
Volumina, the Right of printing them may well paſs under the 
Name of Libros. = 
The Obje&ion, that Statutes are not the Objects of aca- N 
1 5 | demical Approbation or Diſapprobation, extends equally to Bi- J 0 
bles and Common Prayers, which they have always printed; z 5 
i and yet the former. cannot be reviewed but by the Authority 3 
of a general Synod, nor the latter, but by the Authority of 5 
Parliament. And therefore, the Approbation extends o only to ww t 
the Propriety of printing, in ſuch Time, Place and Manner az WR * 
is defired. It was well argued, in Carter 91. that it was one F 
thing, to ſay a Book deſerved to be printed, and another thing, F 
to give it the Imprimatur of the Univerſity. . 2 
| | : rt. 
The laſt Objection is, to the Generality of the Words in this 3 B 
Grant. I agree, that the King cannot convey ſpecial Prercga- . C 
tive Rights by general Words, where there are general Preroga- = © 
tive Rights, that may paſs to ſatisfy the Grant. In this, the = © 
King's Grant differs from that of a private Perſon. But to illuſ-. WR © 
trate this Rule: 1, If, under a general Name, a Grant compre- + to 
hends Things of a royal and of a baſe Nature; the Baſe only 1 G 
ſhall paſs. 2. If the Thing expreſſly granted cannot paſs, with- IF ” 
: out implying ſomething not granted; it ſhall be void rather than = 
operate to two Intents: e. g. A Grant of Lands to an Alien born be 
ſhall not make him a Denizen, by Im plication; ; or, if to a Felon, = 
_ ſhall not amount to an implied Pardon. Bro. Patent. pl. 63. WW fe! 
| | 5 Rep. 56. 3. If two Things are mentioned in the King's in 
I Grant, equally in his Power to grant, and it is dubious, which ſul 
was intended ; it is void for Uncertainty. 12 Rep. 86. and there- a 80 
fore alſo, by a Grant for no certain Eſtate; nothing, not even an Ki 
Eſtate at Win. ſhall paſs. Dev. 3 5—4 "A 3 
dia 


But this Caſe ſtands on different Grounds ; for if the gene- 
ral Words comprehend two Things, not equally in the King's 
Power | to grant, that which is in his Power ſhall paſs. 80 

| here, 
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here, it was not in the King's Power to 8220 a Right of Print- 
ing in general, that being of Common Right before; but it 


was in his Power, to grant the Privilege of printing Copy- 


Rights: And therefore, as the general Words will comprehend. 
both, the latter muſt neceſſarily paſs, - that the Grant may tak 


71 effect, and not be a void Grant. 8 Rep. 56, I 07. 2 Inſt. 496, 


497. upon the Stains of Quo Warranto. 
This Reaſoning 1s m by the Statute 13 Eliz. 8 
confirmed the Grant of Hen. 8. (in it's general Deſcription) 
« According to its true Meaning ane Intent.” 


2d. Let us * conſider the Patent of 20 7 3 Car. 1. to 
the Aſſignees of the Barkers, and the Patent 6 Feb. following, 


to the Univerſity. 


The former (in which the Words ſolely to print are firſt found) 


gave an Alarm to the Univerſity ; whereupon the King, reciting 
the Doubts that had ariſen, gave them a Power to print all 
Books, mentioned in the Patents of his Printer, &c. This - 


Charter contains Words, both of Confirmation and original 
Grant. If therefore the Patent of the King's Printers was an 
excluſive one, it was only for the Term then ſubſiſting, which 


expired in 1679; and from that Moment the Charter of Car. 1. 


to the Univerſity might have been pleaded, either as an original 
Grant, or as a Confirmation of the Charter of Hen. 8. But I 
will argue it now as an original Grant; and in that light, it 


was good by way of reverſionary Grant, as much as if it had 


been in Poſſeſſion, notwithſtanding it is granted by general De- 
ſcription. 6 Rep. 56. Ld. Chandos's Caſe. The King will ſuf- 
fer no Detriment by ſuch a Conſtruction. He was not deceived 
in his Grant, He intended to paſs the w ole Intereſt then 
ſubſiſting in himſelf, having recited the Whole in the Patent. 


So that from 1679, the Univerſity became as fully entitled to the \ 


King's Copy-Rights, by way of Reverſion, expectant on the De- 
termination of a particular Eſtate, as if they had been.in imme- 


diate Poſſeſſion from the Year 1627. The King is not reſtrain- 


ed to any particular Mode of granting, as Biſhops, Sc. are. 
Show. Parl. C. The Caſe of FY Maler of the King's Bench 


Offce, 
3. 3 


120 1 Mich. Term 32 Geo. 4. K. 5. 


3. Upon the Head of Uſage, which is to be regarded as the 
Expoſition of Time, and has ſo much Weight, that the King 
himſelf is bound by it: 2 Koll. Abr. (Prerog.) 19 "A In com. 
mon Conſtruction, by a Grant of Goods and Chartels, Choſes 
in Action fhal! not paſs. But in a Grant of Bona & Catalla | 

PFelonum (as a Liberty) Debts due to the Felon ſhall paſs ; be. 
cauſe by ſuch Grants of Liberties, Choſes in Action have uſed to 


» 


paſs. How then has the Uſage ſtood in this Caſe ? Have the e 
King's Printers excluded all others? Hiſtory will inform us to 
the contrary. Nay, Statutes printed by others are now to be 9 

purchaſed. In 19 H. 7. Berthelet was the King's Printer, but | 

there are Statutes of that Date, printed by Wynkyn de Werde and 

others. In 1 5 53. the Statutes are printed by Grafton, though 0 
Beribelet was then alive, and Grafton's Patent did not take effect 5 
till Berthelet's Death. in latter Times, the Law Patentees t 
have exerciſed a concurrent Right, with the King's Printer, 1 
In 1636, the Statutes were printed by the Aſſignees of Moor. In 0 
1667 and 1670, by the Aſſignees of Al bins, without naming the 1 
King's Printer. Keble's Edition has the Aſſigns of Sayer the J 
Law Patente, joined with the King's Printer; and ſo has the 
late Edition. As to Law Books; in 1605, John Legat printed 
for the Univerſity, Dr. Cowel's Inſtitutes; and the Right was not p 
diſputed : And had the Univerſity printed Rolle's Abridgment, c 
as the Company of Stationers did, they would have ſhewn a - 


very different Title for ſo doing. Put it is ſtated, that the Uni- 
verfity have all along printed the Acts of Uniformity ; and, 
though with the Prayer Book, yet the Act is the Principal, and 
the Prayer Book only an Acceſſory : And printing one Act is 
the ſame to maintain a Right, as printing the whole Body of 
' Statutes. Beſides, the Argument is much ftronger in favour of 
Abridgments; which are Works of a different Species, requiring 
Labour, Judgment and Learning in the Author: and therefore 
Mr. 280 s Reaſoning is not applicable to them. 


As to the Inconvenience the Publick may ſuſtain, by giving 

__tthis Power to the Univerſity ; none ſych can ariſe, by allowing 

two or three concurrent Rights. An Emulation will be excited, 

| which will probably produce correcter, as well as cheaper Edi- 
„ ions. For ſeveral Editions printed by the King's Printer are 
P | 5 


66 


* 
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ſo „ that the Reset tian FER frequently olortes to, to 
guard againſt the Infidelity of the Copy. The Publick then 
| 71 be advantaged by it, and a dangerous Monopoly over- 
thrown, which Conſtruction is the moſt conſiſtent with Law 
and Reaſon. 


7 . 


Mr. Conyne, in reply, obſerved, inter alin 


That the King's Printer might be lian from ſetting 


exorbitant Prices on his Books, by Stat. 2 5 Hen. 8. c. 16. 7 


another of Queen Ann, but that the Univerſities were therein 


L excepied, and therefore under no Reſtraint. 


17 th W woah On the Argument, Lord Mansfeld 
. Juſtice obſerved, that, whether the Crown, in fact, meant 
to aſſume a Power over the Art of Printing in general, when 


| theſe Patents were granted, or whethe#only over Copy-Rights, 

it is clear, they can only operate in point of Law, as to the 

Copy-Rights of the Crown; for the Canſtruction of Law is, 
that the Crown intended only to do that, which by Law it is 


entitled to do. It is admitted, that, by the Words omnes & 
omnimodos Libros, the Univerſity may print Bibles, Sc. The 
whole Diſtinction then is, between thoſe and Acts of Parliament, 


or, in other Words, whether Acts of Parliament are Bot.? 


Great Pains have been taken, and the Subject exhauſted. The 

Court is well ſatisfied in Ogio and will verily into Gan- 

ney. this Term. ” e 
Dog of the Cert: ficate. 25 : 


5 


6 « Heving heard Counſel on both Sides, vt confidetth of 


Vaiverkiy, of 
Cambridge is 
entruſted | 
with a con- 
current Pow- - 


er, of printing 


Acts of Par- 
liament ane 
their Abridg- 
ments, toge- 


ther with the 


King's Prin- 
ters. 


this Caſe, We are of opinion, that, during the Term granted 


„by the Letters Patent, dated the 13th October in the 'r2th 
« Year of the Reign of Queen Ann, the Plaintiffs are entitled 


2 to the Right of printing Acts of Parliament and Abridg — 


ments of Acts of Parliament; excluſive of all other Perſons, 


* not authorized to print the ſame, by one. Grants from the 
. Crown. | | 
e | \ 
% But we bin that, by virtue of the Letters Patent, bear- 
ing Date the 2oth Day of July, in the 26th Year of the Reign 


* of King Henry the 8th, and the Letters Patent, bearing Date 
Vor. J. 5 * e 
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Or at 242 


.. the 6th of February, in he 3d Vest of the Reign of King 3 
2 e . & Charles the iſt, the Chancellor, Maſters and Scholars of he 
E 72 Fez 


__ 217 «: Univerſity of Cambridge are ix TRUSTED, Wh 4 Concurrent 
11 133 1 . Authority, to print Acts of Parliament and Abridgments of 
5 2 —_ 22 ZA Acts of Parliament, within the ſaid Univerſity, upon the 


kae, eb, Aue Terms in the ſaid Letters 920 . \ >” 7 7 
11. 2 7 65 Harm a eee 24th November, 17 58. RILEY EL e . 0 / 
F555 0 
1 Dt And Hie 11h 9117 Gre dbu i £2 I . Man SFIELD.. S; 


dau 4 Have e ar: Cre, nfo, _ e 
1 D 4 e. Hang 4 eee 2 Seen, M. For. 7 


D971 > ld [Ge ltoec once 2 2 2 ye aner, 


Aud 11404 i., an, Aab m hie Mi-, . Heer ee E. WIIMOr. / 
s 2/0 Had ge, 4% Ha Vi cho Ho Gear g arte ad y 
* Hie, N. B. In a Letter from Mr. Juſtice Fefe. t to M. B. at ; 

oy a. © Oxford, dated December 11, 1758, apd encloſing the forego- 
ww 22 . 9 Fog Certificate, he N wee himſelf in bels e 31 0 2 


72 I . it ak be 3 to you, to 1 the Iſſue 
7 '(3. = the Cauſe, vena the King's Printerstand. the _— 
of Cambridge, as far & concerns the Proceeding 3 in our Court; 
he and OR ee incloſed our O 8 71 3430. 
Ae id AA We MEE > 
at hath been done in the Cofirt of Seer upon 
our Certificate, I have not heard. The Words | underlined 
.** were thrown in, by way of an Intimation to the Univerſity, 
et that we confider the Powers, given by the Letters Patent, 2 
as a Truſt repoſed in that learned Body, for publick Benefit, 
= * for the Advancement of Literature, and not to be tranſ- 
4 2 2 bed upon lucrative Views to other Hands. 1 hope both 
* e the ——_ yy ll alwa . the xo coral pal, Grants, in F, 
eff 42 that e wy ga, zen J 
COIN ia, un. . e 


3 S * . ue. 2 Bill was (I apprehend) diſmiſſed in Chancery, 4 
* M2? d the Injunction, reſtraining the Sale of the Book in Queſtion, , 
. 1 . 1 op Z 


was wag, —_— rc? 267. Prone e Ze ti tis 


FEW. 


60 . 


| 3 + IS „ 4. 2” T: bee > 2 
Mt US A Heh us 


Pays it 400; PL ra 2 Y, le, a 75 


g. LF & PPP 2 1 


/ a7 7 & Fr 


= + k R 

3 ee Ed. 7 Hts et . 0 Auger | LD V1 ze 04h 1 Fo 
wr E N , b be wo 3. 8 Por Wes 219 om ae, 7. 9 22 A, 
6 Mm, 


3 * 7 42 2710 e, Gert, 1 , . 3 b f, 


4, - 
— Orem _— welt " . | G Ae Cor eng Gi x pgs 
| | 2» 9 in Pe "of Wh AER or pad forge £7 ax ehe. 


- 
= F ; 
woe: X27 hes £ i 4 3 
N "8 : * a i 
N : 8 1 _ 1 S 1 » 8 x 


- >, 


* 


— 


| e, ave 8 


os 275 221 1 e 


2 — 2 
, ue. . 2.3. e 


ter 


72 
4 22 0 3 


e. eee Wheate OW” - 0-74 
2 1 2 3 = Juſtice of IP I 


. King's Bench Lord Mansfield, Sir nd 
1 Lg Maſter of che Rolls. 11 {e py” 


/ 

1 he of the CEE 3 (Hh — gat en "7" = - 
een 202.905) 5 7660 3⁰ 1 
H E Matters in quetidh% een the _ come 6). > 3. 
before the Court, in two ſeveral Cauſes: One is ſet > 3 

£ down forfu. further irections, in conſequence of a Re- I Vee 7; 4 = 

78 in a Decree 2 he late Lord Chancellor, referring a 694 
| 


Caſe and ſeveral Queltidns, to the Judges of the Court of King's JO 7 & 5 ! 


1 765 


hench for their Opinion. They have certified their Opinion to 149: 2 / 
on the Lord Keeper, and he ſeems inclined to confirm that Certi- 


a. Pug Cauſe is n _— 5 down ; 51A f 1 ä lle. 


They come before the Court in 3 —3 on an Infor- 
mation filed by the Attorney General, on behalf of the Crown. 0 aue 
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tion was taken by the Court itſelf to the Commiſſion, that there — . = 

was no Direction for ſeiſing. This was an Objection taken pro-A&/ 5 3, 

bably on a F oreſight, that as to the Merits of the Caſe, they > 2 . * 

not ſucceed. Lord Hale was of Council for the Crown in Ho!- fee, 2 4 

Jand's Caſe ; and he, in Sandy's Caſe, Hardr. 488. 6, that the w 2 SL | 
-1 


only proper Remedy for the Crown to purſue, was by 


Equity. He fays, the King could not have entered i in point o- , dee, 
Law, and z Bill of Intrufion did not lie; and the only proper . 
| MR emedy was in Equity. It is properly ſaid, that the Eſtates X 92 eee, 
13, eing Copyhold might be a Reaſon, why the equitable Remedy 2 ; 
was not purſued. This Caſe is rather an Authority, to jutfy fad. De, te 
the. Remedy now purſued by the Crown, than one to found an 2 | 
e on. * 


Therefore the Objedion for want\of Office is groundleſs; a 
2 Bill or Information is the only pro Remedy. x 


Ir: aa, 2. This is not the proper Court for the Crown to 2 
2inſtitute a Suit. in but it ſhould have been a Court of Revenue. & Her 
/ A Rd AG £. ame eic. Ge an 
| A (c This a ſtrange Obje&tion to be ads 3 in any Caſe. And, as | 

de Circumſtances are, it is ſtill ſtranger to be made in "22h ; beg Tf 
, cauſe, though the Crown may inſiſt onbeing ſued i in it. 5 


2 43 6 > . ee = ge, 5 . Meme = 1 Fd} 
1 . e Crow 2 ag —— AH — | 
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Court, yet it ma fac in a what C Court it pleaſes. Finch, 2 
ay bring a Quare Impedit or W 'rit of Eſcheat in B. . 
may have a Quare Impedit in B. N. though there has been 5 

| Recovery 1 in C. B. But it is yet more extraordinary in this 
Caſe, as the Crown might have made the Objection ; and yet 
waived it, and filed its Information in the ſame Court, where 
the Cauſe was inſtituted ; otherwiſe, all the Proceedings i in the 
original Cauſe had been fruitleſs, and the Crown might haye 
the gone into Exchequer : In Return for which Indulgence, thi; 
Objection is now made. But if any one elſe could have made 
the Objection, Burgeſs cannot; for he brought the Crown here 
firſt, and ſo is eſtopped. | 


In Sir © Yobn Warden' 8 Caſe 8 Land Talbot, there was an : 
Objection for want of Juriſdiction here, and that the Matter was 
properly triable at Law. But it being diſcloſed, that he had filed 
a Croſs Bill, the Court did not enter into that Objection; but 
faid, the Defendant had given a Juriſdiction. This brings me 
to conſider the Merits of the Claim of the Crown, 

« 

* he great Queſtion i is, Whether the Crown his a Right to 
a Conveyance of the legal Eſtate from Mrs. Harding's Truſtee, 
as an equitable Eſcheat, by the Death of Mrs. Harding, without 
Heirs on the part of the F ather, from whom the Eſtate deſcend- - 


el to her. - ” „ 


— 


1 all conſider the Right of Eſcheat, bs wes Lights, 


Pirſt, In what Situation it ſtood in reſpect to Conveyance 9 
at non Law, before the lovention of Uſes. os: _ | 


Secondly, In what Situation it ſtood with ed to 8 
to Uſes, before the Statute of Uſes was made. 22 AF: 
4 


Thirdly, How it ſtands ſince that Statute, * now, with 
regard to fro, 430: 


The Reſult and Ape of the Whole will decide the 
Queſtion, how far the Crown is, or is not, in Equity entitled to 
2 Conveyance, from : a Truſtee or thoſe in his Place. 


, 


In 


__— 


— 


which a Tenant had to enjoy Lands, &c. rendering to the 
Lord, the Duties and Services reſerved to him by Contract. On 


piration of the Grant, as a Reverſion: A Right after wards called 
Rererſion was more or leſs remote: For the Feuds were ſome- 
one ended on the Grantee's Death. Sir Henry Spelman takes | nx | 
though it may ſeem a Paradox to modern Ears, a Feoffment to 


— . a — — a e ; : 
Senſe we_now uſe it; but only an Eſtate to be enjoyed as a | | | [ 
merum Benejicium, without Power of Alienation, in prejudice | | 
: | 


and by legal Impediment he could not take; the Land eſcheated. | 


F 


— —_— — — LEES EC — — 


N Hilary Term 32 Geo. 2. Chan. 


* 
/ { 


In treating theſe Points, one might expatiate into a curious 
Field'of Learning, from the Writers on allodial and feodal Pro- 
perty ; but as the Doctrine of Tenures was never wholly adopt- 
ed into our Conſtitution, the different Periods of our Laws 
cannot be acccounted for, from a ſtrict Notion of Feuds. 80 
that it would be perplexing the Caſe, to go into the general 
Learning. I ſhall therefore only have recourſe to it occafion- 
ally, fo far as J find, by our own Writers, it is now adopted into 
our Conſtitution. In other reſpects, that Law is of no more 
Uſe than the Roman Law. It ſerves for Ornament and Illuſ- 


tration. | | : 


1. Conſider how Eſcheats ſtood at Common Law, before 
Uſes were invented. & J | 5 
HR: 


An Eſcheat was in its Nature, feodal. A F eud was the Right 


the other hand, a Right remained in the Lord (after a Grant 
made) called a Seignory, confiſting of Services to be performed 
by the Tenant, and a Right to have the Land returned, on the Ex- 


an Eſcheat. And as the Grant was more or leſs extenſive, the . 
times temporary, ſometimes hereditary; and a temporary : - mM 


Notice only of hereditary Feuds, nor do our own Laws. And | 8 888 I; 


A. and hi Heirs did not _paſs a Fee-hmple originally, in_the | 


of the Heir or the Lord. And the Heirs took it ſucceſſively as | | | | 
an uſufructuary Intereſt; and in default of Heirs, the Land | 5 
eſcheated or reverted ſtrictly ſpeaking. If there was an Heir, 


Bracton j0. 23. 4. 40 Edev. Z. pl. 4. Bro. Eſebeat. pl. 2. 


In ſhort the Reverter took place, when the Grant expired 
naturally, and the Heirs failed in length of Time. In caſe of 
Yor. L „ „„ 


* 


_ 


* 
ol 
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accidental Determination of it. — The Heir took. by Purchaſe, 
and independent of the Anceſtor. He could not alien: Nor 
could the Lord alien the Seignory, without the Conſent of the 


"Tenants Afterwards the Right of the Lord gradually under. 


went ſeveral Variations; which tended to dimigiſh the Tn. 


tereſt of the Heir and the Lord, and to increaſe that of the 
Tenant. So is Spelman c. 1. The firſt Variation was, when the 


* Power of Alienation, with Leave of the Lord, was introduced. 
Then the Heir no longer took independent of the Anceſtor, 
but, what the Anceſtor pleaſed to leave him, and by Deſert 
from him. In Bra@9n's Time, a Doubt aroſe how the Heir took, 
Some thought he was co-infeoffed with the Anceſtor, and that 


he took by Purchaſe from the Donor. Others peld (which 


Opinion prevailed i in Bracton's Time) that he took 
This accounts for what is ſaid in 2 Inſt. 3 30, lat a Formedon 
in Deſcender did not lie at Common LawWof an Eſtate⸗ tail, 


becauſe the Iſſue took by Deſcent: But though he lays doun 


the Law, he don't give the Reaſon. Therefore, if the Anceſtor 
aliened, the Heir was defeated ; and the Effect to the Lord was 
only in the Chance of the Eſcheat, from the Change of the 
Tenant, viz. from Grantee to Alienee. 

The next Step in favour of the Tenant was, to alien without 
Licence; for which Purpoſe, a larger Grant was neceſſary, i. e. 


to him, his Heirs, and Aſigns. This gave the ſtanding Right 


of Alienations. Braclon l. 2. c. 6.41. ol. 17. So the Tenant 


could alien and thange the Eſcheat, and the Lord was obliged 
* to warrant ſuch Alience. Ii he only Reſtriction on the Tenant 


was, that he could not prejudice the. Lord, by leflening the 


Services reſerved. Bred. fo. 23. 6. 


where the Grant was only to him and his Heirs. 2 1:ft. 66. 
gives the Reaſon, that ſuch a Tenant was not to be reſtrained 
frm Alienation. It was againſt the Nature and Purity of an 
Eftate infeoffed at Common Law. This was in dec * a. 
Right. of Alienation ſans Notice. | 


. i * step affected the Right of Eſcheat; which was not 
nly to alien, but to charge or incumber, the Feud. And the Lord 


— 


Eſcheat, it was cut off by civil Law tes, and was ag 


by Deſcent, 


The next Privilege to the Tenant was, that he might alien, 


FI ; a 
nz 3  Þ ood © , 


Was 


© ſtore the F ruits of Tenure to the Lord, againſt Ceftuy que es 


Hilary, Tow 32 Geo. 2. Chan. 
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— ener 


was fo PE it, ſubje& to 4 Incumbrance. Wright 8 Ten. 117. 


Spelm. 21, 23. Bradt. 382.88. This Power of incumbering 
was more prejudicial to the Right of Eſcheat, than the Power of 
Alienation Was. That only changed the Chance; but by the In- 


cumbrances, more or leſs, the Eſcheat was in proportion defeated. 


However, it was ſtill only e to the Acts of the Tenant. 


The Lord's Right was Rill farther afefted by Acts of Par 


liament and judicial Determinations; which ſubjected the Land, 


not only to Acts of the Tenant, but of the Law on the 
Tenant's Account. Stat. Weſtm. 2. ſubjected the Moiety of the 


Tenant's Land to Elegit; Statutes Merchant and Staple (13 Ed. 
1. C27 Ed. 3.) affected the whole Feud for the Tenant's Vebt, 


even in the Hands of the Heir. j 


"Og 


Bro. Dowtr. pl. 1 It became alſo ſubject to the Dower of | 


the Wife. The Books have omitted the Title of original Re- 


verter; but the Eſcheat is ſaid to be a Compenſation to the 


Lord, for the Loſs of Services : Qua Homagium &. Servitium | 


ter is quite omited out of the Definition. — This, before the In- 
vention of Uſes. | — 


2. How Eſcheats ſtood after the Introduction of Uſes, when 
the Tenant might ſever the legal, from the beneficial Intereſt. 


Then the two Intereſts were conſidered, as two diſtin& Sorts 


of Property, in different Perſons. The Cæſuy gue Uſe was no 
longer Tenant at Law, nor was the Land liable to be ſubiected 


to his Incumbrances wer, Executions, &c. Chudlergh's 


Caſe. But though the Land was not liable at Law, on account 
of the Ceſiuy que Uſe, yet_it was ſtill liable, on account of the 
Feoffee to Uſes. Bro. FE eoffment to Uſes, pl. 10. Pops. 


amiſit. So is F. N. B. tit. Eſcheat. A. The Right of Rever- 


1 e. 
hom 
2. ED 


6: rh 


o 7 E 
: 

* 
2 


This defeated the Creditors of Ceftuy gue U, 72 and was found 


= inconvenient. Perſons having Actions againſt him were defeated. 


Tenancy in Dower, and by Curteſy, was gone; and therefore, 


ſeveral Statutes in favour of Creditors were made, to reſtore 


all the Claims againſt Ceſtuy que Uſe. Bacon, vol. 2. of Uſes. 


Thus, 4 E. 7. 10 6-45 ad others were made, to re- 


as 


We; 
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. * — a » - * 


as Wardſhip, Heriot, Relief. Yet, none were made to reſtore 
the Loſs of Eſcheat; which, as $5:/mar obſerves, is not my the 
Fruit of Tenure, but the very Tree a. 


Thus it was, till the making of | PISS of Une. 


> 
= 


TY 


| ing the Uſe to the, Feoffee, who was declared a Truſt 
or. PIE #/ was one Uſe which the Statute did execute, and another 
on 14 |, which it did not. So Truſts ſucceeded Uſes. Alinſque & 
. Ants Ide Nau dem naſcitur. Aud as a Uſe could not be on a Uſe, it took the 
Name of a Truſt; and, as the Law would not meddle with x 
Uſe on a Uſe, Equity therefore does. 


This brings me to conſider the Nature of his Uſe, with re- 
ſpect to an Eſcheat. It has been contended on the part of the 
Crown, That Equity is to be conſidered as a Thing of Yeſterday : 
That Truſts were not come to any Maturity, nor governed by 


Judge i in Equity, whether to obſerve the Rules of Law, with 
| | reſpect to Ules, or to depart from them : That, as to Tenancy 
5 by Curteſy and ene in Nen Equity differed from itſelf, 


5 All this is to be conſidered; and OEM as - it is 2 melancholy 
1 + AIG of a Court of Equity. 


As to it's Pedigree, one may with Pleaſure abſcrve, that E- 


Breck e is as old as Bracton, who fo. 23. b. diſtinguiſhes how it 54. 
aun, Ca. . be ſecundum Aquitatem, and how ſecundum Rigorem { UTIS. you 
22 — When once it exiſted, it muſt have its Rules and Principles, / lu 

rf © An. [4b like other artificial Syſtems. It was not a perfect Syſtem. Wi 


22 4b. 132. New Caſes begat new; but not contradictory Rules to the 
the ſame governing Principles were obſerved in Truſts, as be- 
fore in Uſes. The Analogy, as to the Outlines of each, is * 
* , 5 4 SOT 57- Ek 


Uſes took place from a a Cauſe, to give Men Power to 


Families. This, the only Motive that made Mankind endure 


3. That Statute united them, but they gil Kuta 
* Name of Truſts, as a divided Intereſt. It was don by limit- 


- There 


any ſettled Principles, even in 1718: That it was left to the 


- old ones. When once a Truſt became the Obkect of Equity, 


di ſpoſe of their own: 80 did Truſts, from the Convenience of 


„ - - Uſes -- 


% "” my CD. 


— 


Hilary Term 34 Geo. x: Chan. 
Uſes Wy 4 Truſts. Boren hs. A Con with Conflleration 
without Notice, bars a Truſt; So it did an Uſe. 2 Noll. 

Y | Rep. But it is not barred in Truſtee s Hands, or in the Hands | 
of Purchaſors with Notice, or without Conſideration. En 


As to the Conſtruction of Truſts, the Intention of a Perſon f 
creating a Truſt chiefly governs, where not againſt good Policy e „ 


is it's Conſtruction. - Harar. 494. Bacon 79. So it was as to CAPE 
Uſes---Truſts and Uſes not only agree in theſe Particulars, but Sue, 22 


in the different Conſtruction of Deeds in Law and Equity. Se, 
Law the legal O eration controlls the Intent, but in Equit 
At La gal Op ity 2, OY TTY 'S 


*he Intent controlls the legal Operation of the Deed. It is not 
ſufficient to fingle out a few Inſtances and Exceptions, which v 
no Rule is without, and which beſides, in this Caſe, I think are 


| ſufficiently accounted for otherwiſe. 


But it is ſaid, the Rule of Uſes was narrow and inconvenient, 
and that Equity adapts to Truſts, not ſo much the Rule of Uſes, 
| as the Conſequences of Law :—That Truſts are alienable, will 
' deſcend ab Inteſtato, and be liable to, and capable of, the ſame 


Limitations and Succeſſions; are valid and void on the ſame 

Principles (except the Caſe of Dower, which proves the Rule) 1 © 
and that in Tenancy by Cm "OY agrees with the Syſtem „ 
of Law. ue 2 2 


| Theſe are ObjeRions all founded on one pin ng 
Z 


3 muſt be confined, both in Uſes and Truſts, to thoſe 
| Caſes, where they are conſidered as diſtinct from the legal Eſtate. #* 
In other Caſes, both Uſes and Truſts will fall within the Rules * 
of Law. This is reaſonable, becauſe there is no Neceſſity ß 3 ; 
departing from them. It is faid they are both alienable by Y 
like Conveyances, &c. But this don't prove Equity in Conſtrue- 
tion of Truſts to go by a different Rule from the Law in Con- 
” ftruction of Uſes; for Uſes went by this Rule, and Equity - 

would not vary from the Law IO” | | L 


OY 4 ſays, in Chudlergh's Caſe (Baces 58 there may be | 

a Poſſeſſio Fratris of an Uſe. It is no more than ſaying, the * 430 
Chancellor held Conſultation with the Rules of Law, where no | Y 

Reaſon to go againſt them, The Inſtances prove the Agreement 

Vox. I. N 1 between | 


— 


- 


Fd 


— 
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Gbſervation on Lord Somers avoiding the Authority of his own 
_ own Diſtinction between a Uſe and a Truſt. Sweetapple againſt 


ſhould be no Tenancy per Curteſy or in Dower of a Truſt. 


ö 
the Anceſtor of the Huſband, and not the Huſband himſelf. 


he might not have crea created T Tuch a a Truſt ? + 


denied. to be Tenant per Curteſy by Sir F. Jeꝶyl, but that was 


between Uſes and Truſts; PE agree with the head Syſtem. 


on which that Determination was, admitted a Doubt, whether 


with the Wife. But this was denied in Chaplin againſt Horner, 


— 


And the Caſe of Tenant by Curteſy is an Exception to this 
Rule. Equity does allow a Tenant by the Curteſy of a Truſt, 
contrary t to the Rules of Law. Perkins. 69. § 349 and 499. * 


Hut this Inſtance of Deviation is not to be argued upon to Con- 
ſequences. It ſeems to have prevailed unaccountably, and againſt 
the Opinion of the Judges themſelves. It ſeems to have taken 
it's Riſe in Lord Somers's Time. Pr. Chanc. 67. in Snell againſt 
Clay, 2 Vern. 324. Tenancy per Curteſy was allowed of a Truſt, 
though there was an oütſtanding Term. Brown againſt Gibbs. 
97. In Banks againſt Sutton, 2 Wins. Sir Foſeph Fekyll makes an 


Determination, and that he intimated a Diſapprobation of his 
Bindon, 2 Vern. 5 36. was the next. Taken for granted, there 


It is true Lord Keeper Wrigbt held otherwiſe, and allowed a Te- 
nancy per Curteſy of Money to be laid out in Lands. I think 
this Precedent don't ſeem fit to be allowed; becauſe the Will 


the Wife was Tenant in Tail. It is mentioned in Pr. Ch. 536. 
This has a Correlate to the Time of her dying, the Brothers and 
Siſters then living. In Banks againſt Sutton. Sir 
don't approve any where of Sweetapple againſt Bindan, And tho“ 
he held the Wife dowable there of an equitable Eſtate, yet he 


——.— — — 
did it on particular Reaſons; becauſe it was a Truſt created by 


| eafoning to go upon. The Huſband 1 
found t e Eſtate Tubject to the Truſt created by the Anceſtor. 
Who can fay that he fntended the Wife not to be dowable ? 
Who can fay. that, if he had not found the Eſtate under a Tri ruſt, 


1. — 


The next Endeavour was to bring the Huſband down to a Par 


Attorney General againſt Scot, and in Goodtoin againſt Win ſinore 
per Lord Hardwicke, 1742, 3. Caſborn againſt Inglis. Huſband 


reſetyed. It is, I own, almoſt a Reproach to a Court of Equi- 


ET 


Hilary Term 32 Geo. 2. Chan. 22 | 


ty. But ſhall not Equity therefore follow the Rule of Uſes? 
ſhall it make another Rule deviating from that ? I think that 
there ought to be a Conformity in Truſts and Uſes, and that 

| this Caſe of Tenancy ßer Curteſy, which is different, ought t to OR 
de the.only one, and that there the Bounds are fixed. ' Hardr. | - 
| 404. Attorney General againſt Scot. Lord Coventry s Caſe. 
Equity, in determining Truſts, has obſerved the Rules of Law 
touching Uſes, unleſs there was a Reaſon to the contrary :- And 
the Inſtance of Tenant per Curteſy does not furnith any Reaſon. 5 


- Hides conſidered the Right of Eſcheat, and how affected at 72 
Common Law by Conveyances to Uſes—and fiince upon Truſts; 2 
I ſhall now apply the Rules and Principles collect :d Pa thef# h. 
' foregoing. Confieratigns” to the Caſe in queſtion, and hat 
| draw, is warranted by Law ad Reaſon. And under this Head 
Il will conſider what Armen have been urged et it. 


Suppoſe Mrs, Harding, Feoffee at Comms Law of a Truft | 
Eſtate, had aliened to Sir F. Page, ſhe would have ſubſtituted 4 H1t 
him an Alience inſtead of herſelf for Services and Eſcheat. ET 

an Eſcheat had fallen, which depended not on her Delinquency, 

would the Lord have been intitled ? This is clear. Suppoſe 

Mrs, Harding attainted of Treaſon or F clony the Lord would 

not have been intitled. But the Crown ſays, ſhe had _—— 5 
to herſelf the equitable Intereſt. Rs - | Cz 


It wil be neceſſary then to conſider how the Crown would 
be affected by a Uſe, ſuppoſing it had been a F coffment to Uſe 
FD, made to Sir F. Page. Would the Lord's Condition with reſpect | 
to an Eſcheat have been bettered by ſuch a Conveyance it 
** 90 'n Law ? | think, it would have been worſe. He would | | 
of abt Ne ve been intitlgd to an Eſcheat on Mrs. Bee 8 Felony. „„ . 
„ i 
5 Ed. 4. Fl. 18. fo. 7. b. Authority im point againſt the Lord's 
Claim, and queſtions who ſhould have it. If the Lord is at 
Lay intitled to Eſcheat, on Death without Heirs, or Attainder of „ | 
Feoffee to Uſes, and not oh Death, Ge. of C eftuy gue Uſe, it - = 
ſtrengthens the Authority of the Caſe; that if it had been geter- | 
m ned otherwiſe, in favour of the Lord, 1t would have glyen him 


a louble Chance for his Eſcheat. 
EA. 5 . 


— : * 
* * 
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ISR 7M 34. agrees FR Lord ſhall not Wr it, nor vl Heir 

(by reaſon of Corruption of Blood) and that Feoffee ſhall 

' retain it to his own Uſe. And though this is introduced by an 

Ideo videtur in a modeſt Manner, yet many of his Opinions are 

ſo introduced, and have generally been thought of very great 

4; 1, | 7 Authority. Lord Bacon, 7 confirms it; for, he ſays, the 
Ae. , V. 

| Lord ſhall not have it, becauſe he has a Tenant by Title: and 

then differs from Brooke, who gives it to the Feoffee for his 

own Uſe, and ſays Feoffee ſhall retain it either in pros Uſus, os 

the Will of the F eoffor. This ſcems to ariſe from an old No- 

tion, that a Man's Eſtate ſhould be diſpoſed of in pios Uſus [when 

there was no Owner] in like manner as the Ordinary uſed is 

take an Inteſtate's Effects pro Salute Anime. But Brocke's NO. 

tion is not fo ſtrange, even by Lord Bacon's own Account. | 


From theſe Authorities it is clear, that if Mrs. Harding had 
been Ceſtuy que Uſe and attainted, the Lord would not have 
been intitled to the Eſcheat. How then does the Caſe ſtand a2 
a Truſt? It is clear that the Crown at Law is not intitled in 
caſe of a Uſe; then if Truſts in Equity are analogous to 
Uſes at Law, (and I think they are) neither will the Crown 
be intitled in caſe of a Truſt in Equity. Yet the - Queſtion 

will not depend merely on that Analogy, but on other rgu- 
ments and Authorities 1 in n | 53 


sir George Sandy's Caſe is in point, and that and the 5 Ed. 4. 
mutually ſtrengthen each other. Freeman is rather more accurate 
than Hardres. As Lord Hale had an analytical Head, it will 
give a clearer Idea of the Strength of his Argument, to give an 
Analyſis of it. He firſt ſtates ſeveral Caſes where Truſts are for- \ 
feited, as for Treaſon, by Statute ; for Alienkge, by Prerogative; 2 
for a Debt to the Crown, partly by Statute, partly by Prerogative, 
Amd partly partly by CurſuFScaccharij J or the Courſe of Revenue, Then 
he diſtinguiſhes theſe Caſes from an-Eſcheat, as founded on 2 
2 þ different Ground, for want of Tenant. Then he goes to : 
= if : Ferm ; and gives Reaſons why a Truſt of a Term cannqt be 
4 Them comes to his Concluſion; if not a Chhttel, 

| Mo; r. v hen not forfeita le; if a Chattel, Freeman never had it to fo lt 
; —_ this gocd Senſe, as well as good DW. ; 
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As to the Inheritance, the Lord is intitled to Services, while 


Tenant has the Land; when no Tenant to perform the one, or 


hold the other, the Lord ſhall have it. Here is a Tenant de 
jure to perform them; and ſo no Forfeiture. J. rinity College 
againſt Brown, 1 Vern. 441. goes on the ſame Principle. The 


legal Tenant then living, therefore the beſt Beaſt of Sh gue 


: Truft not liable, 


be a compaſſionate. Caſe. Much may be ſaid of the Chaſtity of 


; 4 ME 5 . . — — . , u. 


Aue 167- 


Some Objections were made to Sandy's Caſe, It was ſaid to 


Lord Hale. He was obliged to mention the Relations of the 


Perſon murdered. But I meet with it only once; ſo far is he 


from including any thing to conciliate the Paſſions of Mankind, 


as an Ingredient to his Determination. Twas ſaid he was a young 


5 Judge. —He had at that Time a great deal of Experience, and 


his Abilities were very great. I have ſeen Determinations of the 
Commiſſioners during the Interregnum, that do him great Ho- 
nour. The Caſe of Sir George Sandys was depending a great many 
Years ;—argued by very great Men. P. 17 Car. 2. & M. 20 Car. 
2. and this adds great Weight to the Authority. 21 Car. 2. Hale 
and Trevor gave their Opinions. It is ſaid, that only rπ́ o Judges 
gave Opinions but no one can ſuppoſe that there were but 
two Judges during four Years in that Court. If they differed, 


N le le would never have given his Opinion without mentioning 


In his Pleas of the Crown, he ſays that it was und voce 


E 3 ſo no Doubt but all the Judges of the Court concur- 


red. It plainly appears it underwent his ſerious Conſideration 


on ſecond Thoughts, by the Manner he ranges his Argument, 
in his Pleas of the Crown, different from what he did hefore. . 
| 4 
Tis ſaid, Hale goes on wrong Principles ; for Right of 
Eben is not founded on Want of a Tenant but of an Heir, and 


as an Heir was wanting, the Eſtate ſhould have eſcheated. 


But I think Eſcheat not founded on Want _of Heir, but of 
| Tenant to perform, the Services. Fitzherbert, who is moſt ac- 


curate, expreſsly puts it upon that Footing. Some Books may 
uſe the Expreſſion, « for Want of Heirs But I believe it's 
promiſcuous Uſe is owing to this, that, before Power of 
Alienation, Want of Tenant and Heir was the ſame Thing, 

W „ Os ũ =. for 


* 
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for at the Death of the Anceſtor none ht the Heir could be 


Tenant. 


| ter Objegion is, that Hale ſuppoſes the Land ſubjea to 


Truſt will, on the Truſtee's Attainder, or Death fans Heir, 
eſcheat to the Crown diſcharged of the Truſt: Whereas in 
Equity it will be liable to the Truſt. And fo ſaid, if the 
Lord takes the Eſtate ſubje& to the Truſt, he ought to have 
in Return, a reciprocal Benefit on the Death of Cetuy gue Tru 


„without Heir. I think this Pofition and Inference not war- 


ranted by any judicial Determination. Paroles againſt Attorney 


General and Carter . and Pr. Ch. 200, are Cited to ſup. 


port it. Re 


The feſt, I ſhall conſider by 5 1 the athits are mere 
Dictums of Judges, collateral and foreign to the Matter in queſ- 
tion. In Carter 67. The Queſtion was, who ſhould be con- 


ſidered as Occupants. As to what Bridgman ſays in Geary againſt | 
 Bearcroft, the Whole muſt be taken together. The other three 


Judges had urged the Argument ab inconvenienti, and Bridgman 
anſwers them. They ſaid, A Man conveys Lands to Truſtees, and 
they commit Felony, his Lands ſhall be forfeited, tho' he may 
have Relief in Equity. Bridgman ſays, tho Equity may relieve, 
yet we muſt not take Prejudice from Equity againſt Arguments 
at Law. The equitable | Part is not the Opinion of Lord Bridg- 


man, tis only anticipating an equiteble Objection that might | 
be made againſt it. Whoever looks into Geary againſt Bear- 


croft will, nine out of ten, be of Opinion with the three Judges 


againſt Bridgman, Now if he was miſtaken in his legal Point, 
more likely he ſhould in Equity, being recently brought into 


that Court from being a Chamber Conveyancer ; and on a Writ 


of Error in B. R. brought .on Bridgman's Opinion, the Court 
affirmed the Judgment of the three. 


As to Pr. Chan. 200.. Eales againſt England, the han Ex- 
preſſion is not in Vernon, and this was a very extraordinary Me- 


6 jum of Proof, of which no Precedent had ever been before him; ; 


tis proving Incertum per æque incertum, if not multo incertius. 
zoth the Sayings of Bridgman aforeſaid, and of Trevor here, 
have not the leaſt Relation to the Matter in queſtion. In this 


4 laſt | 


5 
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Wo ure, ſubject to the Engagements and Incumbrances of the Per- 


Me «ble Claim. If a Forfeiture is regranted by the King, the "4 


_ „* ** r 


Hilary Term 32 Gee 2. U 1 


. laſt Caſe, the Queſtwn aroſe, upon the Death of a Truſtee for 

; $ 300 l. in the Life of the Teſtator, whether the 300 J. Legacy 

; was lapſed. Lord Trevor might have uſed many more ſimilar 
and certain Inſtances. Pitt againſt Pelham muſt have occurred 

| : ip him, where held, that Death of Truſtee would make no Al- 
teration in reſpect of the beneficial Intereſt. Inſtances where 5 
ZH Truſtees for Payment of Legacies have died in Teſtator's Life, 7 = 2 7 2 
= the Eſtate has deſcended to their Heirs, and been conſidered as _? OY & 5 

a Truſt; and many much more ſimilar: :— None more difficult 8 = 
rove; and had he been called upon to prove his) Medium, 1 Hes Se. wy 
believe he could not have done it. On the contrary, I believe” _ 5 
on the Death of Feoffee to Uſes Lane Heir] r the Books "7 = 2 2 W748 22 25 


| Lon ſhall take the Fruits 5 


This aceidental Acctuer of a Benefit comes in Lieu of another 
Benefit, and Cęſtuy que Truſt ſeems no more relievable in this 
Caſe, than on a Sale without Notice by the Truſtee. I think 
the contrary Notion has been introduced, by conſidering an Eſ- 
cheat on the Foot of a Forfeiture. But they. differ n matetially- 9d. 1 4. 4555 
not only in the Manner of the Crown's taking, but in reſpect 717. 17 
of the Conſequences. The Crown takes an Eſtate by Forfeit- — 44 


ſon forfeiting. The Crown holds in this Caſe as a royal Truſtee, £4 | 
(for a Forfeiture itſelf is ſometimes called a royal Eſcheat) but 99 5 
in general I apprehend an Eſcheat is taken free from any equi- . .. 
Va 1 V vel , 


Grantee is a Tenant 2 Capite and all meſne Tenure is extinct. 
If Land eſcheated be regranted, he ſhall hold in Honour. There- 
fore the Poſition, that the Lord takes the Eſcheat ſubje& to the 
Truſt, ſeems not warranted ; tho' 'tis not neceſſary, I think, 


to give an Opinion upon it. 


But ſuppoſing the Poſition alledged to be true ; why ought 
the Lord to have a reciprocal Equity on the Death of Ceftuy 
que T7uf/ without Heirs ? What was cited out of Lord Notting- 
ham was the Argument of Council, who thoughout confound —_— L . 
Forſeitures and Eſcheats, and ſpeak of Attainders in general, with- 
out diſtinguiſhing, whether of Felony, which would create an 
Eſcheat; or of Treaſon, which would create a Forfeiture. It _ 


has been faid, the King may be 9 when i in the Poſt, as 
| when | 
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ww hen. Mortgages is attainted, and ſhall have Equity of Redemp- 
tion when * is attainted, for the Truſt charges the 
Land, when zon egreditur 4 Perfond. Sir Salathiel Lovel's Caſe,” 
- Salk. 85. Where there was a Saving of Blood, it was contended 
Forfeiture did not take place; but held that in Treaſon it would, 
though i in Caſe of Eſcheat it would not. Tis not every Ar- 
| gument in Law or Logic that holds e conver ſo. It fails here, 
that the Lord has as 8854 a Right as the other had againſt the 
= Lord. On a Conveyance of Land at Common Law, if Tenant 
con tracted a Debt, and the Land was extended, the Lord took 
it ſubject to the Debt: But did that give the Lord any other 
Right upon that Account? The Lord in the one Caſe may 
loſe ; therefore in his Turn, 'tis ſaid; he ought to gain. But 
there ſhould be a reciprocal Right to have a reciprocal Equity, 
and this would be allowing a reciprocal Equity without a reci- 
procal Right. Therefore I think the/ Inference drawn 1s not 
warranted by the Caſes. 


7 : -,  geveral Caſes have been mentioned to encounter Sandy's Caſe, 
q — 9 2 5 eue General againſt Holland (in Aleyn, &c.) was cited to 

. 5.8 ſhew the King ſhall have the Benefit of a Truſt, as well as of 2 
YH legal Eſtate. That was not determined upon the Merits; but 


* „2 


8 Aleyn. I4. and alſo Stiles ſuppoſe a Truſt for an Alien did go 


mon Law, if an Alien purchaſed and took a Conveyance, he 
took it, for the Benefit of the Crown by Prerogative. After Uſes 
invented, 'twas neceſſary to ſettle where the Uſe ſhould go, 
purchaſed for the Benefit of an Alien. Therefore Stat. 3. 3 
D. eee, ls 7% | and 7 R. 2. were made to inforce the Common Law 
x > "ae Prerogative, Which elſe had been evaded by the Introduction 
22 c en9f/%Yf Uſes. The Ground of it was originally a Common Law 
Right; and if a Truſt had been created, the King would have 
been intitled to the Truſt the ſame as to the Land. But does 
it hold therefore that a Truſtee takes for the Crown on Death 
of Ceſtuy que Truſt? The Difference between taking by Pre- 
rogative and Eſcheat is material, and Lord Hale makes the 


_ 465: 4 
Vi) So ik ' 85 


: 0 | | Diſtinction, i \ | 
2 YM 9/1. a 4 to P awlett againſt Attorney General—It never came on 
ja Ne ag Merits. It was a n only to a Bill brought by 


Mort- 


to the Crown z that the Crown takes by Prerogative: At Com- 
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Mortgagor. The Mortgage was made to Edmund Ludlow's 


rown. The Executors of the Father were intitled to the 
Mortgage Money, and they put in Suit a Recognizance entered 


ſeiſed the Lands, and Mortgagor filed a Bill, and made the At- 
torfey General and Ludlow Parties. The Attorney demurred ; 

| ſaid the Remedy taken was improper, it ſhould have been by 
6 Petition of Grace and Favour, as they call it, but meant of 
Right. Hale ſaid Equity of Redemption lay againſt the Crown, 
but as to the Remedy or Manner of ſuing, that was a Matter of 


5 tho' by the Attainder of Treaſon, the Eſtate was forfeited, 
yet it was liable to Redemption in the Hands of the Crown. 
What does he hold in Sandy's Caſe? that a Truſt Eſtate did 


not eſcheat on the Attainder of Ce/tuy que Truſt for Felony. 


or die ſans Heir, the Eſtate would eſcheat to the Crown. 


There is a Diſtinction between the Cites, a 3 Differ- 
ence between this and Sandy's Caſe, * e is Eſe Lat for Fe- 


„Eſcheat and a Forfeiture can't be diſputed. The other Di- 


rationally taken, by Hale, in; PAwlett's Caſe, 467. I conceive a 
Mortgage is not a mere Truſt, but a Title in Equity.—469, he 
ſays a Truſt is collateral to the Land, and created by Contract of 
the Party; and therefore one that comes in en /e Poſt ſhall not be 
liable to it: But the Power of Redemption is an equitable 


otheewbiie In this Lord Hale is not fingular; Lord Notting- 


Land, not a Truſt; therefore, though for this particular Pur- 
% Pole (as to allowing Huſband to be Tenant per Curteſy) there is 
% no Difference between a Truſt and an Equity of Redemption; 
g et it does not follow that they run guatuor Pearbus. 


Vol. [. It 


1 He l, ee, ue, , 


I 04 4 os regalo, HP at 6. WT. 


into as a collateral Security for paying the Money. The Crown 


high Nature; but he held the Executor, and not the Heir, en- 
titled to the Mortgage Money. Theſe are the Circumſtances 
of the Caſe. What ſays Lord Hale, in Paulett's Caſe? that 


The Conſequence is, that if the Truſtee is attainted for Felony, 


the other an Equity of Redemption. The Diſtinctionbetween aA 


Fool. wx 


ſtinction between a mere Truſt and an Equity of Redemption, is 


Right inherent in the Land, and binds all Perſons in the Poſt or 


ham (Ms.) fays, an Equity of Redemption charges the 
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| Father, and deſcended from him to Edmund the Secretary, and 
in conſequence of his Attainder, was ſeiſed to the Uſe of the 
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It hath been hinted, has Lord Nottingham fleet to. think it 
deſerved further Conſideration. But I think he rathe approves ne 
the Caſe. His Words are (MS. * In Sir George Sandy's Caſe fr | T 
2 (whoſe Son being Ce/tuy que Truſt of a Term, and attainted of 14 1 
Felony) 'twas reſolved that the Term was not forfeited, becauſe of 
Inheritance not forfeited. Unde ſequitur, where Inheritance & 
is forſeited, Term is forfeited. I therefore think Sir — _ 
Sandy's Caſe is unimpeached. | | | te 
| L 

Hoe thin * tis endeavoured to bring the "IP within the Trat 

af the Deed of 1718. There's no Truſt expreſſed or declared for | | 

— 3 him. Is there any impl ed or reſulting to him ? The Truſt of the i 
legal Eſtate can only be co-extenſiv 1040 with that legal Eſtate. 4 t 
So that I think Mrs. Harding had #& of Tower to create a Truſt to 201 9 
give the Lord ia_Right Irrer mer Heirs: Her Tnterelt 08e t 
+ A. * "Mp where his begins. She could not create a Truſt that could lc Nl 
» GJ. PS not be executed by a legal Limitation. If there had been a Li- d 
| ror 439 2 WT) 72 2 to the Lord in default of her Heirs, it would have V a 
RY, 5 Slerifion of een void, and the Lord would have taken by his own Title b 
WEEDS 8 which is 2 to that, and not WI her Ti 13 * t 
meer an gfi0raf5077 O71 #71 a NNE JE D 1 
41931004 . a WittÞohe Intent is ko 1 it is ſaid; could Mrs. HaPing be 2 
Cr oro 4 . £2: "fuppoſed to have the Lord in View ? The legal Eſtate may be = N 


l. ret wage. extended to anſwer the Purpoſes of the Truſt declared. There 
22 a e 1:4, 


: can be no Truſt, where there is not a legal Eſtate created cor 
55 enſive with it; and a Truſt can't be executed, where no bh | 
G 1 77 cohrohtent appears to create it, ſave by Operation of Law; and a - 
bo banded Truſt can't reſult by Operation of Law, but for thoſe for 
2 4 Hoca whom the Truſt might have been declared by the Party cre ating 
| Hora ehem Truſt. The Deed expreſſes no Truſt for the Lord, therefore 
LOA gol u a , — the Court can't execute One. e | EI 


| ® 
eher Ss | 
Lu Hon gene eg But 'tis ſaid, the Limitation to Truſtees is in Truſt tor her 


=. 8 ul. d, e, C., and her Heirs, and ſubject to her Appointment: She making 
| 1 lee none, the Lord is to be conſidered as Heir or Appointee. Tha 
4 face Hor Hian from E Yefore the Power of Alienation, the Lord had a ſtrict Re- 
aalen Loan e verfion; but ſince tis become a Kind of Heirſhip or Affigu- 
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This is inverting the Law itſelf; for he claims in the Poſt, 
not in the Per: It makes the Lord hold of the Tenant, not the 
Tenant of the Lord. Can the Power of Alienation give the 
Lord a greater Power than he had before ? Before the Power 
of Alienation, Tenant or Heir took by Purchaſe, as a mere Uſu- 
fructuary, and the Lord took what the Anceſtor left. Before, as 
well as after the Power, the Lord and Tenant had: the whole In- 
tereſt, and as the Tenant's Power over the Feud encreaſed, the 


Lord $ diminiſhed. 


J admit the Lord by Eſcheat is e ſome Places guaß 
| Heres, but tis always to his Prejudice where he is fo ſaid to 
take, and never to his Benefit. Bract. 23. a. Item cum revertitur 


Terra, non pro Defeftu ru „ Jed propter Impedimentum ter pe- 


port - CE: 
175 


tuun, babebitur Loco Hæredis ad warrantizandum, Sc. Which 


| ſhews, that before the Power of Alienation the Tenant could not 


demiſe, but the Lord was obliged to warrant to the Leſſee as much 


as the Heir. Bro. Eſch. 33. is a very obſcure Caſe, and not to 
be found in the Year Book. Where the Crown made a Grant“ 
to A. for Life, or to the Heirs of his Body, the King, en 
Death of Tenant for Life, or in Tail, ſhall be in without Office, 


and whether he enters or not: as being Heir of the Perſon Who 
died ſeiſed. 


by. 


- So far is < Lord from being entitled to a Benefit as Heir o . fi. 


Afignee, that he is on the contrary excluded from Privileges that 
the Heir or Aſſignee is entitled to. At Common Law only 
Feoffor or his Heirs could enter for Breach of Condition, Gran- 

tee or Aſſignee could not; therefore the Stat. Henry 8. was made 
to cure that Defe&, and give the Grantee a Right of Entry, 
Co. Litt. 215. b. yet the Lord could not claim that Benefit un- 
der the Statute. So that ſo far from the Lord's taking Benefit 
as Heir or Aſſignee, he is diſtinguiſhed from both, and excluded 


.d. U 


from the Privilege which the Heir had by Common Law, and 


the Allignee by Statute. Yet 'tis ſaid, the Lord by Eſcheat may 


diſtrain for Rent reſerved to A. and his Heirs, Co. Litt. 348. 


as in the Place of Heir, and ſo has Privileges equal with the 
Heir. I can't admit this Right of diſtraining is a Privilege ; 


tor his Right of diſtraining i is not as Heir, but as incident to his 
| | Rever- 


2 


— 
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Reverſion; and the fame + Bk fays the 1 can't enter, he. 
cauſe he is not Heir. And this anſwers another Obſervation, 
that the Lord may take the Benefit of a Term limited to the 
Owner and his Heirs 3} but the Anſwer is, he don't take it « 
Heir; but where he takes the Inheritance as eſcheated, he 
takes the Term as attendant upon, and following the Fate of 
the Inheritance; according to Sandy's Rs Parnolett's Caſe, 
and Lord 7effries's Determination. | 


But if the Lord is not within the Reach of the Deed of 1718, 
yet it is ſaid, that this is but a Mode of Conveyance for a par- 
ticular Purpoſe, to give a Feme covert a Power to. diſpoſe of 


ber Eſtate if ſhe pleaſed; and as it has never anſwered that 


Purpoſe, tis to be conſidered as if it had never exiſted : and if 


ſo, then the — would have e on her Death ms Heir. 


This is contrary to oat the Heirs on the part of the Mother, 
inſiſted on. The maternal Heir is for having another Deed, 7. e. 2 
ſuppoſed Re-conveyance from the Truſtee to Mrs. Harding. The 


Court can do neither; but 'tis begging the Queſtion to ſay, that 
the Deed of 1718 ſhall be laid out of the Cale. Voidable Deeds 


©. ſhall not be laid out of the Caſe, but ſhall bind the Eſcheat. 


2 Roll. R. 403. 7 Rep. 7. 6. An Infant's Deed ſhall bind 
againſt the Lord; and that in Rolle was a Leaſe by the Huſ- 
band of the Wife's Land, without her joining. She died /zns Heir. 
Queſtion, Whether it ſhould bind the Lord's Eſcheat ; and 


it was held that it did. So for the Purpoſe of- binding the Lord 
; : in Eſcheat, Deeds have been held good againſt him, that would 


have been void in other Reſpects. The Deed can't be laid out 


of the Caſe. The Effect of it is ſuch, as 2 to exclude the 
Lord while there. is a Tenant. | 


| If the Eſcheat is legally gone, where i is the Equity to revive 
or reſtore it? Is it ſuch a Right as ſhould induce the Court to 


go out of it's Way in it's Support? Eſcheats are become notional - 


and poſitive, and the Reaſon a good deal ceaſed, ſince the Te- 


nant's Power of Alienation, and the Heir's becoming dependent 


on the Anceſtor; why ſhould not a Rent eſcheat as well as a 


Truſt? The firſt lies in Tenure as well as the laſt. At Icaft, 


22 mound not the Lord have the RENE in Equity ? Every 
body 


3 


E hit 
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body knows the Lond ſhall FO diſcharged of the Rent, rather 

than the Lord ſhall have it. The Equity: is as good in one 
| -Caſe as in the other. | | ' 


I admit moſt of our Law as to it's Foundation is poſitive ; the 
Rules of Deſcent are poſitive. The Inſtances put from the Feo- 
dal Law deſerve no Favour, in preferring the Uncle to the Fa- 
| ther as Heir to the Son, and preferring the Lord by Eſcheat 
| rather than one of the half Blood. If the Uncle in the one 
Caſe, and the Lord in the other, has a legal Right, Equity will 
not take it away. But when any of theſe Rights are gone at 
Law, 1 think A Court of Equity can't interpoſe to reſtore them. 


e are aſed P inconvenienti. They ſay the Conſequen- 272 e OR 
des will be miſchievous ; as if one is convicted of F elony, whoſe Q ov 72 300. 
Eſtate is in Truſtees, the Ceftuy gue Truſt forfeits for Felony C. 7. of: 64. 1 
and is reſtored by Pardon. Shall the Truſtee hold both againſt | 
the Crown and ls Ceſtuy gue Truſt 2? Whether he 8 ao. Gy, 9 75 | 
| it againſt the Crown is the Caſe in Queſtion. But the detain- | 
ing it from the Crown, where the Cęſtuy gue Truft has no Rela- 
tion, is different from detaining it againſt the Cæſfuy gue Truſt { 
| himſelf. If Truſtee ſhould ſet up ſuch a Title, 'tis a Caſe 5 
that never yet happened; if it did, I ſhould think Courts of N | 
Equity would go as far as they could, and I think Truſtee eſtop- 


ped againſt n up that Claim. 


Ihen it was ſaid, ſuppoſe N Mortgagor die without Ueir, ſhall Ard 1 04 The 
the Mortgagee hold the Eſtate abſolutely ? And if he demands /* | [ 
his Money too againſt the perſonal Repreſentative, ſhall he +. FLY 
have both Land and Money ? If the Mortgagor dies without 6 wy 42 5 
| Heir or Creditor, I ſee no Inconvenience if the, Mortgagee held BE ede. 2 2 
it abſolutely. In the Caſe of a Forfeiture for Freaſon, tis cer- 
tain the Crown might redeem, as in Sir Salatbiel Lovel's Caſe. AA . Fo x 
And as to the Suppoſition, that the Mortgagee may demand his | = 
Money too; that muſt be where the Mortgagor dies without «Jo rr 4 
Heir; heading the Demand muſt be againſt the perſonal Re-> Re ae ten- 
| preſentatives, by virtue of ſome Bond or Covenant for Payment of (nt. 2 
| the Money. And if the Mortgagee took KK 
perſonal Repreſentative, Ithink the Court would el the Mort- /. 9. Port 


gagee to reconyey ; not to the Lord by Eſcheat, but to the per=" / 0. 
| fonal 9— and if neceſſary would conſider the Eſtate re- 


Vor. 1 | eee | 
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Ro conveyed as coming in Lieu of the Perfonatey, and as Aﬀets 
to anſwer even ſimple Contract Creditors, Under theſe Circum- 
ſtances, where is the EINE] Inconvenience ? ? ; 


a ww awWR 


14 Another Caſe is put, of a Purchaſe, and the Money paid by ö 
the Purchaſor, who dies without Heir before any Conveyance. 
Here 'tis ſaid, if the Lord could not claim the Eſtate, and 
| pray a Conveyance, the Vendor would hold the Eſtate he has 
been paid for, and keep the Money too. I think the Lord could 
not pray a Conveyance; to ſay he could, is begging the Quel. 
tion. And as to the Vendor's keeping both the Eſtate and 
the Money, tis analogous to what Equity does in another 
Caſe; as where Conveyance is made prematurely, before Money 
paid ; the Money is conſidered as a Lien on that Eſtate in the 
2 Hands of the Vendee. So where Money was paid prematurely, 
the Money would be conſidered as a Lien on the Eftate in the 
MY 4 Hands of the Vendor, for the perſonal Repreſentatives of the 


| ew 4 411 Purchaſor ; which would leave Things in un quo. 


- of 75 But now, what are the Inconveniences on the other side? 
This Interpoſition prayed would change the Law, and that 
too in the Caſe of a legal Tenant. It would give the Lord a 
double Chance. For this Determination would be a Precedent 
for an equitable Eſcheat on the Death of Ceſtuy que Truſt, and 
there are other Caſes to warrant Eſcheat on the Death of Truſ- 
tees, leſs the Court ſhould interpoſe. And that lets in ano- 
ther Obje ection; that tis bringing both into a Court of Equity. 
If the Inconveniences were greater than they are, and not over- 
balanced by thoſe on the other Side, yet I think Arguments ab 
ZAconventents ought not to prevail, but where the Caſe is doubt- 
ful. In Parmlett's Cafe, Inconveniences appeared to Lord Hale, 
that the Tenure would be deſtroyed by the Eftate's accruing to 
the Crown by the Forfeiture : But did he object to the Right , 
of Redemption on that Account, or that any Recompence Was 
be made to the Crown in Lieu of it? In the preſent Caſe, 
I don't think the Balance ſo near. The Lord takes Eſcheat, 
ſubject to particular Incumbrances, and even to he Deviſe of the 
: Tenant. If ſhe had contracted Debts to the Value, and the 
| Eſtate Had dern extended. or if Tenant deviſed it, the Lord 
| could 


2 


pq | 


WWW 


ne ab a ob A fend 


nancy, to prevent the Eſtate from eſcheating bs. her Death 


POLE av 
N Bills of Interpleader 'tis oli to decide the Right, v.06, 
becauſe the Money is brought into Court.“ So where Truſtee, 


- diſclaims or deſires to be diſcharged, and 'tis a Conteſt be- 


but order a e to a Six Clerk not to pre] udice the e. 


2 
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8 


could not. complain. Here ſhe Haw put an End to ber own Te- | 


without Heir. 


* 


4 tas ee 4 Analogy of the legal Eſcheat, as well 
as of the legal Deſcent, and for purſuing legal Principles; be- 
cauſe the Law gives the Eſcheat only for Want of a Tenant, - 


Equity muſt do the ſame. If it did, 'twould be making Law. 


inſtead of adminiſtring Equity. 1 ive no Opinion on the A. H. 
Right of the "Truſtee; we my Opinion, that neither t 
' maternal Heir or the Crown has any Right. If the * 2 4} 
into a Court of Equity, I might be of Opinion that he had no Gu ofoog FN | 


Right; but have no Occaſion now to enter into the Merits of i 94. 


Db nen e 22 fo 22 Po 


tween Volunteers for Truſt Money or Truſt Eſtate, there the 
Court frequently determines the Right of the Defendant, to ſee 
to whom the Eſtate is to be conveyed, where the Plaintiff is not 
intitled. But even in that Caſe they ſometimes will not do it, 


If Plaintiff has no Right, B may hold till 2 - un 
| Right appears ; the Poſſibility of that happening ſhews the Im- 
propriety of entering into Conſideration of the Right of the 


Truſtee. I am clearly of Opinion that the Invidiouſneſs imput- 
ed to his Defence ought not to give the Plaintiff a better Right. 


* 


. Many other Caſes might be taken Notice of. As the Mortmain : 


Act; where Uſe was given to a Corporation aggregate, the Stat. 
15 R. 2. gave the Lord a Right to enter. So where given to 


2 not corporate, it is void, but don't ſay for whoſe Bene. 
t 


it is void. The Lord could not claim it, nor the Party againſt 8. 4 4 OY 6] 


wg own Act. So Purchaſes by Papiſts. So a Leaſe by one Joint - 
k 


enant to A. reſerving Rent, Leſſor dies, the ſurviving Joint=A YA N 294 
A, Op: | 


tenant cannot have the Rent, it enures to the Benefit e Leſy c 


ele. so the Caſe of Tenants before the late Act, where Rent, 11 44 C 19 - 5 | 
g &7 not 41 recovered, Sc. 80 Cowper againſt Cowper 2 Wms 1 * „ 


Ah. 15. b N. 518. bee. 652. 
5 i 2 fant. 5501 | 
- e „ e-gede fe 


» 
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652. In all cheſe Caſes it is to the laſt degies invidious, yet 


Equity never interpoſed in any of them, though they lay 8 
1 (a 23 7 the higheſt Temptation to do it before the late Act, for the 


2 75 2. . 7 22 Man held the Land, and but for an Accident muſt have paid f 
the Rent. There cannot be a ſtronger Inſtance than Cowper 
againſt Cowper before Sir J. Jekyll. That was a Demand ſet 
up by Mr. S. Cowper in a Court of Equity, and as unfavourable 4 
one as could c6me before a Court. Sir F. Jekyll ſays, I own 3 
5 cannot forbear declaring, that were I to conſider the Matter © 
4 * not fitting in a judicial Capacity, but taking in all Conſidera- 
* tions, Honour, Gratitude, a Man's private Conſcience, Cc. | : 
4 muſt think that this Claim ought never to have been ſet up,” "2b 
But did this Invidiouſneſs prevent the Succeſs of the Claim ? as 
So far from it, that this Declaration of his is only a Prelude to tl 
: the Determination he made. I ſhall conclude with what he tc 
þ [hc He rn e with there, concerning the Province of a Court of of 
wr Ro Lt eee Equity and the Boundaries of its Juriſdiction. ** Upon the : A 
| i „ be- whole Matter my Opinion is, this Title ſhould not have been R 
ad deer, raue et up; but now it is ſo, it appears a plain and a ſubſiſting one; th 
f the ae en cOAts the Law is clear, and Courts of Equity ought to follow it G 
Hein 499 © in their Judgment concerting Titles to Equitable Eftates ; if 
Hes moese WT, otherwiſe great Uncertainty and Confuſion would enſue. And 8 
fo a C7 * = bio 6, though Proceedings i in Equity are ſaid to be ſecundum Diſcre- -- 0 
CR &« tjonem boni Viri, yet when it is aſked Vir bonus eff quis? the fi 
| WT] Anſwer is, Qui Conſulta Patrum, qui Leges, Furaque ſer vat. | 
„And as it is ſaid in Rooke's Caſe, 5 Rep. 99. 6. that Diſeretion 
is a Science, not to act arbitrarily according to Mens Wills in 
« and private Affections: So the Diſcretion which is to be exe- ol 
cuted here is to be governed by the Rules of Law and 
Equity, which are not to oppoſe, but each in its Turn to be iy 
wa 72 2 1 ſubſervient to the other. This Diſcretion in ſome Caſes follows | - 
| and Hot 1, E799 the Law implicitly ; in others aſſiſts it and advances the Re-1 7 
1 2 Os Wok eons ,pedy ; in others again it relieves againſt the Abuſe or allays h 
12 27 - 00 I the 2 of hy z_ no apes 2 a, or Mage Zen of 
# rn the Grounds. or Principles thereof, as has been ſome- fi- vi 
| [ 2 e borer es ignorantly imputed to this Court. T hat is a diſcretion- 
| 6 e of ths Pt axy Power, which neither this nor any other Court, not even 
| 22 N bigheſt, acting in a judicial Capacity, is by the Conſti- 1 
n 1 forlod ts 7 beg. tution entruſted with.” This Deſcription is full and judicious, 4 
brag 22 1 4 MI * 1 what ought to be deeply imprinted e on the Mind of every 4 
77 Arr udge, | : 
Us DEL 11 foes £525 goons 7972100 bus "Bate 1 
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Theſe are my Sentiments, my Lord; and, as ſuch, they are 
N to your Ln s Judgment. 


LORD MANSFIELD. 


On the Ground of the Caſe on the Certificate, the Whole | 
turns on the Effect and e of the Deed of wake In 5 - 


Coftrt of Equity. 


I» 


The firſt Queſtion that aroſe was between the Heir and the Truſ- 


55 only. Sir F. Page entered 1738; and Judy, 1739, Burgeſs, 


as Heir of Elizabeth Harding, brought his original Bill againſt 
the Truſtee. On the 14th of July 1741, the Cauſe came on 
to be heard. On the Pleadings being opened, and the Nature 
of the Queſtion appearing, Lord Chancellor himſelf objected to the 

Attorney General's not being a Party, in reſpect of the King's 
Right by Eſcheat. { Both Parties were extremely deſirous that 
there ſhould be no Queſtion on the Eſcheat, .and the Attorney 
General did not infiſt upon it; but the Chancellor aſking him, 

if he waived any Right the Crown might have, and would con- 
ſent it might be fo entered, the Cauſe ſtood over. The Attor- 
ney General was then made a Party, and the Information was 


| filed on behalf of the Crown. 


| There are three Competitors before the _ Two claim- 


ing as Plaintiffs, and praying Relicf; the third a Defendant, 


objecting to any Relief. 


The Heir on the part of the Mother * by an Alter- res 774 
ca 27 
as well as at Law. And had the Truſtee conveyed to Mrs. . 
Harding after her Huſband's Death (the only Purpoſes for which 


ation having been made by the Deed of 1718, in this Court 


the Truſt was created being then ended) the Heir on the part 


. of the Mother had = been entitled. 


The King claims, as the Deed of 1718 is a Conveyance” 


only of legal Form, and has in this Court made no Alteration 
in the beneficial Eſtate; but has left it to go in this Court, as 


it would have gone betore at Law, and as if the Deed of 1719 
had never bac: made. | | 
Vor. * | Rr | : The. 
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The Truſtee objects to the Heir's Claim, becaais: he ſays 
the Deed of 1718 has made no Alteration as to the 3 | 
Eſtate of which Mrs. Harding died ſeiſed ex parte Paterna, 
and oppoſes the King's Right, becauſe it has changed the Right 
of Eſcheat both at Law and in Equity; and upon a general 
Objection that the Plaintiffs muſt recover upon their own 
Strength to intitle them to Relief: For it is not enough for the 
Plaintiffs to ſhew that the Defendant has no Right, but that they 
have a better upon equitable Grounds ; and, in the Caſe of 2 
Truſt, muſt ſhew a better Right within the Terms of the Crea- 

tion of the Truſts. 


It ſeems havoc in this Caſe, that the Heir ex parte materna 

cannot inherit the Truſt, becauſe the Truſt enſues the Nature 

of the Land ; which before the Deed of ar could not haye 
WW Co due dorms” deſcended in the maternal Line: And I am a t preſent of that 
| 2 Ada, for MIO pinion. The doubtful Queſtion is, Whether the King is in- 
22 a ev erong tled to this Truſt? And that will depend on Arguments 
«i was , e A raw from the Nature and Effect of a Conveyance ii Truſt, | 
W/2/0:5100 1885 and from the Nature of the Right of Eſcheat. 


3 


I wil follow the Method that was uſed at the Bar, under the 

four following Heads. iſt. The Nature of Truſts of Land, and 

the Rules that govern them. 2dly. The Nature of that Right 

„ | | by which the King claims in the preſent Caie. zdly, Whether 
if the Truſtee had died /ans Heir, the King muſt not in that 

Caſe have taken the Land in a Court of Equity ſubject to the 

Truſt. 4thly, Apply the Reſult of this Enquiry, as between the 

King and the Truſtee, to the particular Point e in 

Judgment. | 


I. As to the Nature of Truſts of Land, and the Rules by 
which they age governed. By an Enquiry into the Nature of an 
Uſe or Truſt of Lands, no more is or can be mgant, than 
(as to Uſes) to find out hiſtorically on what Principles Courts 
of Equity before 27 H. 8. received Juriſdiction in modifying 
or giving Relief in Rights or Intereſts in Lands, which could 
not be come at, but by ſuing a Sudpezna : As to Truſts, what. 
the Court does in modifying, directing, and giving Relief 3 in the 
| | „„ aid 


= Py in the Caſe o of * Truſts. 


ha .M 
* 


e Term 32 Geo. 2. Chan. 


155 


—— — 


did Rights and In ey in Caſes where there is no N 


but by Bill in a Court of . 


= 


WI ſhews, that this Relief given now is more extenſive, 
that it is conſidered by different or oppoſite Rules, that the 
Right is conſidered in different or oppoſite Lights, will ſhew 


the Difference and Contraſt between Ules and Truſts. 


The Oppoſition is not from any | aa Dillivnce in 


the Eſſence of the Things themſelves. An Uſe and a Truſt 
may eſſentially be looked upon as two Names for the ſame 


Thing; but the Oppoſition conſiſts in the Difference of the 


Practice of the Court of Chancery. If Uſes before the Stat. 


of H. 8. were conſidered as a Pernancy of the Profits, as a per- 
ſonal Confidence, as a Choſe in Action; and now Truſts are 


confidered as real Eſtates, as the real Ownerſhip of the Land; 
ſo far they may be faid to differ from the old Uſes; though the 


Change may be not ſo much in the Nature of the Thing; as in 


the Syſtem of Law made uſe of upon it. 


Here defined the Terms, J will firſt . negatively what / -? 
is not the Law and Nature of Truſts. I apprehend the old Law 22 


of Uſes does not conclude Truſts now; where the Practice is 


founded on the ſame Reaſon and Grounds, the Practice is 


now followed. It's pofitive Authority don't bind where the 
Reaſon is defeCtive ; more eſpecially. that Part of the old Law 


of Uſes, which did not allow any Relief to be given for or 
—ä Ä 


—— 


againſt E Eſtates in the Po, does not now bind . its i 


— Io oo 


The Law: of Uſes, before the Statute, is the Doctrine that gave | 


riſe gy afte, the Statute, the Struggle afterwards ;—all 
that is pfeſent to our View is a Series of Things, that give us 
perhaps a\Hifſtory of Facts, and why they were; but gives us 


no Plan conſiſtently deduced from any 9 8 of natural 3 5 


or public . 


Truſts, from the Nature of the Thing, may be left to 3 
Honour and Faith of the Truſtee. In that Caſe they are not the 
Objects of Law, otherwiſe than as they may be fraudulent and 
void in reſpect of third Perſons, "DEA Court of Juſtice may take 


4. | „ | | Conufance 


hb 
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Conuſance and compel the Execution of them. In that Caſe 


Truſts retain only the Name of Truſts: In ſubſtantial Owner. | 


; ſhip the Diſpoſition in Truſt becomes the mere Form of a 


| 275 


legal Conveyance. 


Truſts in England under the Name of Uſes began, as they did J 
in Rome, under no other Security than the Truſtees F aith, In 
They were founded in Fraud, to avoid the Statute of Mortmain. = 
Lord Bacon thinks them little known before Richard the ſeconds 


Time. 


Tho' the firſt Hint of Uſes was probably to avoid the Mort- 
main Act, yet they were, innocently applied ſoon after, to other 


Purpoſes. A Benefit to iſſue out of Lands could only be made 1 
by the Interpoſition of Uſes. Wills of Land could only be made 


— .  -- | 


> 


Natural Juſtice ſaid he who breaks his Truſt does wrong. 80 
Ceſtuy que Uſe was drove t Thancery by Breach of Faith. There 
were not fix Caſes of Uſes before Edw. 4th's Time. The Court 
firſt interpoſed. on very narrow Grounds; ſo far as a perſonal | 
Confidence was placed in the Truſtee, they decreed him to 


perform the Truſt; but the Heir of Truſtee or Grantee was 
not liable. Kelw. 49. Subpena lay only againſt Truſtee him- 


ſelf till Hen. 6. and then Forteſcue changed it. 22 Ed. 4. Fo. 


6. pl. 18. This was againſt the Heir, but upon a' Reaſon that 


equally holds with reſpect to the Grantee. The Chancellor 
afterwards extended his Remedy, unleſs the Alienee purchaſed 


for valuable Confideration without Notice. | 
1 | 4 


While Heir or Alienee were not liable, the Plan, though nar- 


row, was conſiſtent; and Fas adhered to through all its Con- 


ſequences. But when theſe two Exceptions were made, it was 
abſurd not to give Remedy in all other Caſes within the ſame 


Reaſon. Till E. Sth's Time, the Widow of Truſtee held her 


Dower, the Huſband his Curteiy, the Lord his Eſcheat, and the 


9. King his Forfeiture, free from the Truſt. Yet their Title was 


not in Reaſon better than the Heir's. £ 


In the Time of Richard 2d, the King . as a pri- 
vate Man, and coming in the place of Truſtce who was 4 


VIIllein, 


— 
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Villein, Allen, or Traitor, might _ the Eſtate, or give it 


away free from the Uſe. Corporations, though expreſily ruſt 


ed, might keep the Eſtate themſelves, Thus Rood the Juriſ- 
dition of Chancery, 1 reſpect to thoſe e whom it was 
to give Relief. | 


The juriſdiction was as narrow in celpett of the Perſons to 


whom Relief was to be given. The Widow, the Huſband, the 
Creditor by real Lien, the Lord, the King, could not ſue as 


ſtanding in the place of Ceftuy que Uſe, or being Owner of the 


Eſtate. Where the Confidence was to an Intent that could 
not be executed, it never was ſettled what ſhould be done 
with the Eſtate. 5 Ed. 4. f. 7. pl. 18. Becauſe the Lord 
there could not have it as he claimed in the Poft, Query, 


Who, ſhall have it? Bro. ſays the Heir ſhall not have it, be- 


cauſe of the Corruption of Blood, and ideo videtur, &c. Bacon 
ſays it ſhould go to the Will, or in pros Uſfus. If a Man ap- 
pointed an Uſe by his Will to one for Life, Remainder in Fee 
to another, and the Ceffuy gue Uſe for Life refuſed ; becauſe 


there was no Confidence for the Heir, nor for him in Re- 


verſion, the Appointee or Feoffee ſhould hold the Eſtate for 
Life ſome Way or other for the Benefit of the Feoffee and not 
of the Feoffor. 37 H. 6. cited there. 


Great Inconveniences aroſe Fromt ſo narrow and contracted 


' a Syſtem, that the Cęſtuy que Uſe ſhould enjoy and diſpoſe, and 


yet not be Owner to all Purpoſes; and that the Feoffee, who 
really had nothing, ſhould be deemed Owner, ſo as to convey 
Eſtates out of his Seiſin, by legal Conveyance, not ſujet to 
the Truſts. Bacon's Uſe of the Law ſums it up very empha- 
tically in theſe Words; There were ſo many Inconveniences 
3 that Uſes from a reaſonable Foundation were turned to a Means 
e of diſpoſſeſſing many of their legal Right. As the Man who 
had Occaſion to ſue for the Land did not know whom to ſue, 


the Wife was deprived of her Dower, the Huſband of his 


| * Tenancy by the Curteſy, the Lord of his Eſcheat, the Credi- 


* tors of their Extent, and the Tenant of his Leaſe. For theſe 
Rights were given by Law from the true Owner to the 


60 Feoffee. wh 


vor. I. oo „*) | Many 


- 


158 


a 


Hilary Term 32 Geo. 2. Chan. 


Many Acts were made to cure theſe Miſchiefs in part ; and | 
all looking on Ceftuy que Uſe as the true Owner in the Caſe; 
provided for, in reſpect to Demanders, Creditors, Lords, and 
Ceftuy gue Uſe's Alienees of all Kinds. On the ſame Plan at 
laſt the 27 H. 8. was made, that the Uſe ſhould. be the Univer- 


ſal legal Ownerſhip. ' Lord Bacon ſays, tis plain the Statute 


meant to remedy the Matter, becauſe Uſe, Truſt, Confidence, 


are uſed. as Deſcriptions of the beneficial Intereſt throughout . 
the Act. 33 H. 8. aſcertains the Forfeiture for Treaſon, net 


with(a View to Truſts unexecuted; for 27 H. 8. has the Word | 
Truft as ſynonymous to e, this Statute only mentions Uſe. 
Lord Hale ſays, on a Caſe put after the Statute, that the Uſe, 
Sc. By 33 H. 8. Cefluy que Dye forfeited for his own Treaſon, 
and not for the Treaſon of his Truſtee. In Bro. 340. held, on 


a Sale a Uſe could not be declared to the Vendor; but from the 


Nature of the Tranſaction, and the Price paid, the Uſe muſt be 
to the Vendee. And in Dyer 155. On a Bargain and Sale in- 
rolled, no Eſtate could be declared out of the Uſe of the Bar- 


gainee. 


From hence it grew to be a Maxim that a Uſe could bot be 
on a Uſe. When this was eſtabliſhed, there was no Idea that 


a ſecond Uſe could have any Exiſtence or Effect: But if it was | 


Uſe, Truſt, or Confidence, it was executed ; if it could not t be 
executed, it was nothing. 


Terms for Years, were not within” the Stat. 27 Hen. 8. 
Truſts might be declared of them to be executed in Chancery 
By the e of the Judges in Dyer 369, ſuch Truſts were 
held not aſſignable, were as a Right of Action, and nothing at 
Law, but were merely to be executed in Chancery This Notion 
aroſe from the Practice of limited Terms in Tru; and 'tis 
ſtrange, after a Truſt was conſidered in Chancery as an Intereſt, : 


the Judges did not ſay it ſhould be executed as a Uſe, a 
Confidence within the Statute, or diſtinguiſh between Truſts 


executed and executory. But becauſe the whole Truſt could 
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not be limited different Ways, the real Uſe ſhould not be raiſed | 
out of the pominal one. | 
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der great Uncertainty. 4 II. 8 5. In 43 Eliz. A Truſt was = 2 
decreed in Chancery to be a mere Right of Action, and therefore Hire 9 
not aſſignable. Eh Fac. iſt's. Time (Abingdon's Caſe) all the e. Al, N 
Judges held he Truſt of a Freehold Eſtate was not forfeitable a 
for Treaſon® They muſt therefore conſider it as a mere Choſe" r AV Farber 
in Action. 2 Roll. Abr. C * 1. fol. 780. Truſtee of a Teng e 24 


for Vears is attainted of Treaſon; the Term is forfeit to the 22 oSfo8e:11 
King, free of the Truſt, becauſe the King comes in the . Poſt, 2. ga, f ee 2 | 


d cannot be ſciſed of an Uſe. Nd 3 A119 
tv ., (GY) comw:, Hb [79 18) ..50% 
II Fac. 1. Cro. Fac. 513. Truſt of a Term held forfeited, 7 pres 2 


Truſt of a Frezhold not; and they argued that the King ſhould Fett 225 


I 9 not have the Truſt too, as it was forfeitable by the Truſtee. Truſtee © 22 
The Argument which gives the Forfeiture in Treaſon, holds — abe | 


not in the Caſe of a Truſt. If it was the ſame as a Uſe, the N. 1 Fac. I. gta 


Statute would not have extended to it. He dee e, 
| 8 Ha Low yp? LMNO! 


a7 an the Reſtoration, Hale on the Subject of Truſts followed 22. rol drhar11469 
Lanes 684. 
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WW bc liable in Chancery tb Specialty Debts of the Anceſtor, ſo that © = £2 B 
| TY " it. deſcended free from Debts Z In 1 5 Car. 2. Colt againſt Colt Pas 
} fe 1 Ch. Rep. 254. it was held the Widow ſhould not have Dower þ 2k. / G5: . 
4 . of a Truſt in this Court. 21 Car. 2. Freem. 139. U in... 
| {es againſt Colt, held that the Truſt of a Fee deſcended ſhould ume He. 
not be liable to Judgment Creditors, So the Heir took it u an. 11 
| * fee from all Incumbrances. 3 . = 
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ter Hall upon Truſts. Pitt againſt Pelham. 'The Teſtator ap-torhoaf, cohors ts | 
pointed his Land to be fold, and the Purchaſe Money to de i 74s a 


divided among four Perſons, one of whom was his Heir at Lab; As Ae 02 2 Ache 
but he did not deviſe his Lands to any body, he did not e 


any body Power to ſell, be placed no expreſs Confidence 1 , are 
the Heir to ſell. The Maſter of the Rolls made a Caſe to 3 Hr Hera may „ 
heard before Lord Keeper. Diligent Search was made for Pre- ey Ho A, a 55 
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ther the Daende of hs Teſtator, or ae 5 ſhe being 
dead, had a legal Power to ſell by Implication. Upon a fpecia 
Verdict being found, the Judges negatived any ſuch Power, 
The Cauſe came back into Equity; and after all the Lord— 
. held the Heir not liable as a Truſtee to perform the 
viſe, or make any Conveyance to a bates anal and fo Gif. 


bo, miſt the Bill. = | | * 
Sh , 


In my Apprehenſion, Truſts were not on a true Foundation 
till Lord Nottingham held the great Seal. By ſteadily purſuing, 

from plain Principles, Truſts in all their Conſequences, anck 
by ſome Aſſiſtance from the Legiſlature, a noble, rational, and 

uniform Syſtem of Law has been fince raiſed. Truſts are made 

to anſwer the Exigences of Families, and all Purpoſes, with- 

out producing one Inconvenience, Fraud, or private Miſchief 

which any Statute Hen. 8. meant to avoid. 


4A. 8 oo © & © 


The Forum where it is adjudged ; is the ily Difference be- 
tween Truſts and legal Eſtates. Truſts here are con ſidered 
between the Ceſtuy gue Truſt and Truſtee (and all claiming N 
through, or under them, or in conſequence of their Eſtates) 
as the Ownerſhip and as legal Eſtates, except when it can 5 
pleaded in bar of the Exerciſe of this Right of Juriſdiction. Whar- 
ever would be the Rule of Law, if it was a legal Eſtate, is ap- 
plicd in Equity toa Truft Eſtate. The Statute of Frauds ſpeaks 
of Deviſes only of Lands and Tenements ; yet the Truſt, being 
| confidered in this Court as the Land and Tenement, can only be 
deviſed as Lands and Tenements may purſuant to that Statute. 
How different is it from an Uſe ! That is neither Land nor 
Tenement. This Act gives Sanction to Truſts divided from“ 
the Eſtate, and guards them from Danger of parol Proof. 


— 4 
1 


It would be endleſs and unneceſſary to enumerate the various 
Conſequences through which the Principle has been purſued, 
that a Truſt in Chancery is the Eſtate at Law, fince 22 Cer. 2. 
among others, it has been declared, that the Husband fhould 
be Tenant per Curteſy of a Truft ; «the Caſe of Dower is the 
only Exception, and not on Law and Reaſon ; but becauſe that 
wrong Determination had miſled in too many Inſtances. to be now 
altered and ſet right. Radnor againſt 2 was deter- 
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Wine on that Principle only in the Houſe of Lords. In Banks "= 
| againſt Sutton, the Argument of Sir 7. 7ekyl proves, there ought | 
o have been Dower of a Truſt, and he ſtretches there to make 
a Diſtinction. In Attorney General againſt Scott, that was not 
coliowed, becauſe it would ſhake ſo many Settlements. In Caſborn 
againſt Inglis, Lord Harawicke lays, © How it came to be ſo | 
60 ; ſettled at firſt, is a different Confideration, and difficult to find "FN 
e out a ſound Reaſon for: But now we mult adhere to it as eſta- 
e hliſhed.” The Diſſatisfaction has not been from allowing the 


Tn: 


beſt Way to tet it right, would be to allow the W i'e ce, 
ef the Tcuſt Eſtate. Twenty Years ago I imbibed this Frin- 
ciple, that the Truſt is the Eſtate at Law in this Court, and © 
coverned by the ſame Rules in general, as all real Property is, 
by Imitation. Every thing I have heard, read or thought of 


wlince, has confirmed that Principle in my a 


In Banks and Sutton, Sir F. ety! boggled at imitating the 4 - 
legal Right (which depends upon an actual Seiſin of the Fre- | 
hold "during the Coverture) and of applying it to an Equity 
of Redemption. In the Eye of this Court Lord Hardwicke 
thought, the e Equity « of Redemption is the Fee-ſimple c of the e 
Land. It will deſcend, may be granted, deviſed, intailed, and 
that Equitable Entall be barred by" a Common Recovery. oc Jonas 4. 
This proves it is conſidered as fuch an Eſtate, whereof 1 in con-. 92727 N. 
ſideration of this Court there may be a Seiſin; for without ſuch h luce, in "by a; of | 
a Seiſin, a Deviſe could not be good « of a Truſt He who has, Hg e 
the Equity of Redemption is conſidered as the Owner of the b „ 
Land. He ſays, tis a ſettled Right in Equity, which a 

| Man can't come at, but by Subpœna; That the Huſband and 
Wife being in Perception of the Rents and Profits durieg the : 
Coverture, were ſeiſed of a Freehold by Imitation of the Law. 
The allowing Tenancy per Curteſy of a Truſt is founded on 7c& 10 
the Maxim, that Equity follows the Law; which is a ſafe as ge .. 
well as fixed Principle; for it makes the ſubſtantial Rules of 
Property certain and uniform, be the Mode of following it what j 8 of 
It will, - | i | $1 ' 


% 


So that I take it by y je great Authority 6f this Determination, 
on clear Law and Reaſon, l gue Truſt i is actually and abſo- 
Vor. I. „ Tt. — —- lutely 
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lutely ſeiſed of the Freehold in Conſideration of this Cburt; 
And therefore that the legal Conſequences of an actual Seiſin of a2 
Freehold, ſhall in this Court follow for the Benefit of one in 
| he 95 | 


To . this Hoa: An Uſe or Trait heretofore” was 
e 

(while it was a Uſe) underſtood to be merely as an Agree. 

ment, by which the Truſtee and all claiming from him in Pri- 

vity were perſonally liable to the Ceſtuy gue Truft, and all 

elaiming under him in like Privity. Nobody in the Pot was 


entitled under, nor bound by the Agreement; But now the 


Trait in this Court is the ſame as the Land, and the Truſtee 
is conſidered mere]y as an Inftrument of Conveyance ; therefore 
is in no Event to take a Benefit; and the Truſt muſt be to- 


extenſive with the legal Eſtate of the Land, and where it is not 


declared, it reſults by neceſfary Implication ;' becauſe the Truſtee 
is excluded , except where the Truſt 'is barred in the Caſe of a 
er, for valuable Conſideration en Notice. 


ro 


The Truſtee can tranfmit no Benefit; his Duty is to hold 


for the Benefit of all who would have been entitled, if the Li. 
| mitation had not been by way of Truſt. There is no Diſtine- 


—T7 
tion now between thoſe in the Par and Pg except. in | that 
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tice, 
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As the Truſt is the Land in 0 Gate” ſo the Declaration | 
of Truſt is the Diſpoſition of the Land. Therefore an eſſential 


Omiſſion in the legal Diſpoſition ſhall not deſtroy the Truſt. 


As where Truſtee dies before Teſtator, or is incapable; upon 


the old Notion of an Agreement, a Sub pæna could not lie againſt 


the Heir, where the legal Limitation was void. 


The "RE why the Lord by Eſcheat neither took, nor 
was ſubject tof an Uſe don't now ſubſiſt: The Principles upon 


which the Queſtion muſt now be argued have no Relation to it, 
whichever Way it ought to be determined. Or rather, none 


of thoſe Principles were made or could ever be confidered i in the 


Law of Uſes; for this Court never infetpoſed' in Caſes where 
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the Chaim was in the Poſt; and . in Edw. 4th's Time, 'tis 
taken for granted that the Lord, ſhall not have it. Tis a fixt 


Prints le that 285 ſhall not, becauſe he is in the Pope. | : 
= ae he RH 


II. This brings me to conſider the Nature, of this Right by 2 
e 2 „ | ; 


2 © 


It ha been truly ſaid; in the Begmninng of Feodal Tenure, 
this Right was a ſtrict Reverſion. The Grant determined by 


| Failure of Heirs; the Land returned as it did upon the Expiration 


of any leſs temporary Intereſt. 'Twas no Fruit, but the Extinction | 


- of Tenure {at Mr. Juſtice Wriget ſays) twas s the Fed —— 


This | Definition holds equally, whether whe e Was 
to Special or general Heirs; for originally, by Feodal Law, Te- 
nant could flot alien in any Caſe without the Lords Concurrence. 
The Reverſion took effect in Poſſeſſion for want of an Heir, 


vunleſs the Lord had done or permitted what in point of Law 


amounted to a Conſent to a new Inveſtiture or Change of his 
Vaſſal. This is the Meaning of the Diſtinction taken in the 
Books which mentions that nothing eſcheats where the Te- 


| nant is in by Title. Any Man in Poſſeſſion by being Tenant 


to the Lord could not ſtrip him of the Reverſion. Hence it 
followed, that the Land returned in the State in Which it was 


granted, free from Incumbrances. 
| PO 


As ſoon-as a Liberty of Aliqugtion was allowed, without the 
Lord's Conſent, this Right changed it's Name. It became 1 
Sort of caducary Succeſſion. Thence the Lord called tanguam 
Heres, Craig, 1.2. c. 2. 12—1 5 Lord takes as ultimus 
Heres, &c. The Reſemblance of the Lord' $ Right by Eſcheat 
to the Heir's by Deſcent, does not * e and chere- 


„„ 


conſidered a8 Arne in Law. 


He took. x no o Poſuibility or „ or Right of Action, | 
which could not be granted. He could not elect to avoid, void- 
able Acts, as Feoffment of an Infant with Livery.. But every | 
Right preſerved to the Heirs, which could be granted, goes 


to the Lord oy Eſcheat. As if Tenant makes. Leaſe for Life, 
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reſerving Rent to him and his Heirs, the Rent will go to the 
Lord as well as the Inheritance. _ | 


Thruxton againſt Attorney General. 1 Vern. 340. The Fene. 
fit of a Truſt Term in an Eſtate was decreed to the King by Ef. 
cheat; for, ſays the Court, the Term goes with the Inheritance 


by expreſs Limitation of the Parties. The Inheritance is 


eſcheated in the ſame Manner, as if it had deſcended or been 


granted. 


Where the former Owner has made no Diſpoſition, or left no 
Heirs by Blood, it muſt go ſomewhere. Tis arbitrary, before 


I tore ſehglettled; when ſettled, tis as fayourable as any other poſitive 
Rule. From the original Nature of the Tenure, the Lord took 


it. In perſonal Eſtates which are allodial by Law, the King 
is laſt Heir where no Kin; and the King is as well entitled 


to that, as to any other perſonal Eſtate. This brings me to the 


third Head. 


III. Whether, failing Heirs of the Truſtee, the King muſt 


not, in this Caſe, have taken the Eſtate in a Court of Equity, 


ſubject to the Truſt. 


This ſeems, in the preſent Caſe, to be a very material Con- 
ſideration. For, if the King is not to be ſubject to the Truſt, 
there is no Colour that he ſhould claim the Truſt by Eſcheat, 
tho' barely being in the Po, ſeems no Objection now, That 
Land eſcheated ſhould be ſubject to the Truſt, ſeems to me 
moſt conſiſtent with the King's Right; whether the Eſcheat be 


conſidered as a Reverſion as it once was, or a caducary Poſſvſſion 


ab Inteſtato as it now ſubſtantially is. 


Conſidering it as a Reverſion. The King, as a Reverſioner, 


could not claim it in this Caſe, but under the Deed of 1718, 


as the Inveſtiture under which his Tenant died ſeiſed. There is 


no other Way of ſhewing the Truſtee to have been his Tenant 
at all: The Poſſeſſion was with Mrs. Harding to the Time of 
her Death. Every Alienation of a Fee has ſome Inveſtiture. 


The Land deſcends in the Alience's Blood, and when that fails, 


the Lord takes. But. the Lord can't claim againſt his own 
4 Grant: 
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Grant: He is bound by TY Terms of the A If. Mrs. 
Harding had in ade a Will, how could the King claim againſt , 


the Deed made by the Grantee to impower her to make a Will? 


The King could ict up no Right by Eſcheat to defeat the Exe- 
eution of that Power. But one Caſe, in which a Poſſibility of 


Reverter could remain after a Fee granted: And that is, where 


Lands are granted to a Corporation; if Corporation diſſolved, 
the Lands return to Donor or his Heirs. 


The King can't claim by Eſcheat contrary to the Terms or 


” CO which the Tenant held under. T'wo Things ; 
That thers is Equity againſt the King. 2. That the Lord 
is „ as much in a Court of Equity by the equitable 


Terms of his Tenant's Inveſtiture, as he ig in a Court of Law : 


by the legal Terms. 


Taking the Eſtate as a caducary Poſſeſſion. The Lord can 


only take it ab Inteftato abſolutely. So far ay the Tenant has | 


not 8 of the Eſtate, he can a and no farther. 
„ 

The Tenant's Power of Ape is abſolute, wider the 
Lord's Privity, without any determined Form of Conveyance. 
The Truſtee has by .his Declaration of Truſt in 1918 made a 
valid Conveyance df his Truſt in Equity ; and therefore a Court 
of Equity cannot, I apprehend, ſuffer the Land to go as un- 
_ diſpoſed of by the Tenant, becauſe, in the Conſideration of this 
Court, there is a valid Diſpoſition made by him. But even at 


Law the Eſcheat could not be free from the Truſt. The Sta- 
tute of Frauds makes a Truſt Eſtate Aﬀetts in the Hands of 


© the Heir of Ceſtuy que T; ruſt ; conſequently for that Purpoſe the 
_ Eſtate deſcends to the Heir. In 18 Car. 2. before Truſts were 


put on the rational Footing they now are, the Apprehenſion of 5 


22 2222 9. 


the Judges was, that the Lord by Eſcheat ought to be ſubject 


to the Truſt. Lord Bridgman thought ſo. In 1702, Sir F. Tre- 
vor upon the ſame Principle thought ſo, in Eales againſt England. 
Yet Sir J. Trevor Cots knew there could be no Eſcheat 


of an Uſe. If it was(not to be ſabje& to the Truſt, I think the 


Inconvenience would 


e very great; and where we are not 
tied down by any erroncous Opinions, which have prevailed ſo 


far in Practice, that Property would be {hook by an Alteration of 
. Uu 


them, 
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g. Mues. lad ita to and in Prejudice of his 


Blood might as well claim the Eſtate in Contradiction to the © 


them, Arguments of Convenience and Inconvenience are always 
to be taken into Conſideration. | 


All the great Eſtates of this Kingdom almoſt are now li. 


mited in Truſt. The Truſtees are Men of Buſineſs, probably 
concerned for the Family, and at a little Diſtance of Time 
their Pedigrees are not to be traced. And if the ſurviving Truf. 


tee was to die without Heir; 'twould be thought very hard, 7 


if that ſhould loſe the Eſtate. 


But I reft upon this. Tt ſeems to me a Contradidtion in | 


Terms, that he who has no Claim but 46 Inteſtato, where 


the Owner has not diſpoſed of his 3 ſhould take con- 
iſpoſition. The Heir of 


equitable Charge. 


ſhall the Lord be deemed the Aſlignee or Heir of the Tenant ? 
I think the Lord may be confidered as much his Heir, as his 
Heir by Blood, and i is as much liable to all the Diſpoſitions. 
. a Deviſe ineffectual in Law, but wood 3 in Equity; 
would the Eſtate eſcheat free from the Truſt? Suppoſe a De- 
viſe to a Truſtee, in Truſt to pay Debts and Legacies, and Truſtee 
dies without Heir; are all theſe Charges to be gone, and not 


carried into Execution, and the Eſtate to eſcheat free from em? 


To bind the Lord, there is no Diſtinction between voluntary 
and meritorious Limitations. The Lord by Eſcheat muſt, 
in conſequence of the Tenant 8 Diſpofition, b be a Truſtee for all 
or none. 

But Objections have been taken to | ſubjeQing the Eſcheat 
toT ruſts. | - | 2 


Objeetion' , From N and the Sakon of Manors. 


4; There the Lord can't be ſubject to Truſts, but takes the Eſtate 


on n the Death of the Tenant without Heir. | 
4 ; | | | This 


An Eſcheat is how as auch a Title under the former Ow 5 
by conſequence of his former Seiſin, as the Heir. Why elle 


Ge rs. heed. 
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This. Objection proceeds from pot diſtinguicuing between 

| Freehold and Copyhold Manors. In all Manors where Ad- 
miffion is neceſſary to Alienation, the Eſcheat is abſolute, 

the the Lord's Conſent being ſtill negeſſa Hy 8 thoft Copybolds, the 


FTordien not bound by Debts, Alicnation, or Truſts ; they are all 


void 2 him. But if he conſents to a Condition or Truſt 
on the Comrt then he is bound by it, for he can't claim 
againſt his ow But in Freeholds, the Form of his Con- 


currence not being neceſſary, he is always conſidered as much 
bound, as if he was a Party to the Deed of Alienation which 
makes the Truſt ; becauſe the Power which the Tenant now _ 
has by Law, is equivalent to the Lord's Conſent to the Grant, 


when it was a ſtrict Reverſion. | 2 


Objection. 2. If the Truſtee is not to be conſidered as OR. | 
without regard to the Truſt, in the Caſe of Eſcheat ; then 1 
Lord can't be permitted to conſider him as 9 ant, in Caſe of 


Heriot and Relief. Brown's Caſe, Vern. 2 e "PR 
1 If the Objecien is applied to Copyhold Io 1 a 5 
«+ the ſame Anſwer. The Roll ſhews the Tenure. If applied to 
Frecholds held of the King or meſne Lords, the Caſe of Heriots 
and Reliefs is of no great Conſequence , * however can't be 
hurt; for a a Conveyance i in Truſt would be'void, and fraudulent 
Z t the Lord, in reſpect t to them. The Ce/lu Cofny gue Truſt is 
the viſible ] Poſſeſſer. And T ſhould think in the preſent Caſe, 
if a Heriot was due from the Tenant, the Deed of 1718 is void 
againſt the Lord, in reſpect of Heriots and Reliefs. See how it Heute. 4 
beds. Mrs. Harding kgpt Poſſeſſion till her Death. The 14 V 9 9 299 
Lord could not know of this iecret L Deed made ch heryn Truſt Sik of 2 
for fer_herſclf,) or where the Deed was. And the would be con- 
 fidered as s his Tenant. But Tuppole he knew it, and choſg. to 
contider the Truſtee S his Tenant at Law : I think he maß / 985 
do it 3a all Caſes, _— the Truſtee is Party te the Conveyance, l 
aud has accepted th the Eftate; and then no Coll: for Court of 7 0 


2 


Equity to _interpoſe. The Truſtee can't object, " becauſe by A 7 
his own Agreement he has made himſelf liable to the Bur- | 
dens annexed to the Eftate; and he can't be prejudiced, as the 

Eftate is a Pledge i in his Iands to reimburſe him. And where 


Card a See A.. e,. Truſtee . . due, | 
ER + CL ou e. 


— — 
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Ui. . Mort- 


gagee.] 


Truſtee is the viſible Tenant, the Lord can only conſider him 


as Tenant. The Mortgagee in Fee would be Tenant to the 


Lord in reſpect of his Heriots and Reliefs, and he could not 
come on the Mortgagor for em, while the Eſtate remained un- 
redeemed. But where'an Eſcheat happens, it does not follow 


but that the Court may interpoſe to ſubſtantiate the Agree. 
ment of the Parties, though _ do not when there is no 


Agreement. 


Ob ect. 3. Twas ſaid a Meſae rnd, by Death of Truſtee with- 
out Heirs, can take the Eſcheat in Preference to the perſona! 
_ Repreſentatives, who are intitled to the Money, and in Oppo- 
+ ſition to the Mortgagor, who 1s intitled to the Redemption, 


5 


This SIP ke glaring injuſtice. Parry Caſe ſeems ſet- 


tled on a true Foundation, and this preciſe Objection was in 


Terms over-ruled. Lord Hale ſays the Tenure is extinguiſhed, 
but it is over- ruled. Another Anſwer occurs, that the Lord 


may continue the Tenure by accepting the Ceſtuyg ue Truft as 


Tenant. If the Lord admits his Title, there will be no Eſcheat. 
The King and the Lord together may revive the Tenure. Ano- 
ther Anſwer that occurs is, that if the Tenure was deftroy- 
ed, any Benefit ariſing from it to the Lord might be ſecured, 
by a Decree to hold and enjoy. The laſt Anſwer is, that if it 
ſhould extinguiſh the Tenure, the Law never thought that 
ſufficient to abridge the Tenant'sabſ olute Right of Alienation, 


So in the Caſe of a Grant in Mortmain. 


It is ſaid, that the King uf he it ice from the Truf, hs 
cauſe the King can't re-convey it ; but this would hold equally | 


in the Caſe of Mortgages, and the Purpoſe might be anſ{were: 
another Way,—there might be a Decree to hold and enjoy.— 
If it was ſo, tis ſtrange to ſay that therefore he ſhall loſe the 
whole Eſtate, and have no Relief at all. 


IV. If what I've gd be right, little is left for me to fax. 
pen this Head. If Lord takes an Eſcheat as Heir or Aſſignee | 


in Law; then the King is within the expreſs Declaration of 
Truſt, which is to Elizabeth Harding, her Heirs and Aſſigns. 


If King would take it 1 to Truſts, he muſt of courſe be 
+ | entitled 


DB ww, a = 


———— 
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r 


entitled to an 3 Eſtate by Eſcheat. He can be ſubject 
to the Truſt on no other Ground, than that Cęſſuy que Truſt (the 
true Owner in the Conſideration of a Court of Equity) dying 
fans Heir, the Eſcheat is to ariſe; for elſe, twould be a Fee on | 
a Fee. It would be to Ceftuy que Truft and his Heirs, and for JA. . 

want of ſuch Heirs, to the Truſtee and his Heirs; which is 2: Ah, 
void! in Law, becauſe of the Lord's Eſcheat. | OE, Es T4 o | 


f the Truſt L the Land, Mrs. Harding died ſeiſed of the 

old Uſe of that Land, The King's Right by Eſcheat ſtands 

on the ſame Ground, as every other legal Right; it ariſes out 

of the Seifin.. And Lord Bacon ſays, they who come in by 

uſtice and Conſideration of Law, are of all others moſt favoured. 

On that Principle ſtands the Forfeiture by Eſcheat, the Tenancy | 

by Curteſy, and in Dower. 27 Hen. 8. expreſsly recites this 
Grievance, and a wiſe Plan in Equity is eſtabliſhed by con- A Z. 
ſidering the Truſt as the Lands, to avoid every Inconvenience 


| that aroſe from an | Uſe. : 
e. ul. 


As to Sir George Sandi Caſe, it has great Weight; but I FEST 2 


| can't agree, when a Truſt deſcended to the Heir, that the Heir 9 CC. 
can t agree CEN 3 78.9. 


ſhould” take the Land free from the Specialty Debts of th 
Anceſtor; There the Truſtees, the Heirs of Blood to the Felon, - All ou 


and Sir R. Freeman were all in the ſame Intereſt. If they had (AS for 

been adverſe, perhaps it might have been argued, that it- * 2 225 * 

to Lady Sandys, the Daughter and Heir of Sir Ralph. 3 "£4 Con 7 
Sar * 


Truſtee could take nothing to himſelf againſt the former Owner? "2 
and his Heirs. The Circumſtances of that Caſe were compaſ- 
ſionate. If the King had reſtored the Eſtate to the Family #2 ET 

and the Truſtee had inſiſted on keeping it, twould have _ 4 can 0. 
gone a different Examination from what it did. 


== 


The prineipel Reaſon is, that Eſcheat is for want of a Tenant... 
A Truſt is like a Rent- charge: When it fails, it extinguiſhes i in 
the Eſtate, for the Benefit of the Owner. There can be no Eſcheat 
of an Uſe (the ſecond Reaſon) ſeems incorrect; The Eſcheat is Ch ER 
for want of a Tenant the Lord being Afignee here is a Tenant „ 
at Law. It does not prove, but that there my be an Eſtate in 303. 
... the Truſtee. | | Gy 


Vor. I. 5 . . 


wo | Hilary Term 32 Geo. 2. Chan. 


It is ſaid, the Eſcheat is in Lieu of Services. True, but it does 
not conclude but te Tenant may be a Truſtee. There is 4 
Declaration, that Truſt does not extinguiſh for the Benefit of * 
the Truſtee, but of the true Owner ; which is clearly ſettled. 
The Reaſoning, with regard to thoſe who claim in the Pop, 
does not conclude one way or other ; but in Fact, tlie true 
Foundation of Truſts was not then laid. Lord Hale himſelf had 
. ont wen” ws | 
| 09/1 er held, a Truſt deſcended” to'the Heir was not liable to Debts; . 
j e . went on a Principle that failed, and whatever is built upon 
_ RM it, fails with it. | | 


| It is a Matter of. Importance, to ſettle on what Principles the 

preſent Determination 1s made ; becauſe many Coniequences may 

hereafter be qrawn from it. If Mortgagee in Fee dies without 

a 7 eir, tis Now ſettled the Eſtate eſcheats, ſubje& to the Mort- 
"75 gage, and the Money muſt be paid to the perſonal Repreſen- 

tative. But ſuppoſe Mortgagor dies /azs Heir, ſhall the Mort- / 0 

gagee hold the Land abſolutely; If he demands the Money of fr 

the perſonal Repreſentative, ſhall he have the Money and the 1 

Lands too? If not, to whom ſhall he convey it? If to the yy 

„ King, then a Right of Eſcheat followed in Equity by Analogy. 

I don't ſay on any Ground eſtabliſhed, what the Determination 

muſt be in that Caſe. It muſt be upon Reaſoning, not upon 

Principles yet ſettled. Whether it may not be reaſonable under 

particular Circumſtances, can't be queſtioned. This Court does 

not act arbitrarily, but by a Syftem of Equity, which is as 

much the Law, as that on che other vide of the Hall. WS 6 


DH: a Aa . A In Caſe of "PIPES ſhall Truſtee hold againſt the Felon, if 
sed, or againſt the Heir of the Anceſtor exerted? although 
I'S. {- the King would reſtore it? I can't anſwer it upon Principles; 


4. Il can find no clear and certain Rule to go by; and yet I think 

Equity ſhould follow the Law throughout. Yet I am fatisfied 
22 2 7 n pal ſhock common Senſe, that the Heirs of an Attorney or 
the Truſtee ſhould take the Eſtate from the Family of the Own- 
er, the King, and every body elſe. The leaſt Analogy to any 
legal Right ought to be preferred to the Truſtee, who 1s the 
mere Form and Inſtrument of Conveyance, 
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Err 


7 


A 65 "4 bruxton againſt Attorney General \hews a Right by EC- 
Wer heat is a Ground to come into Equity againſt a Truſtee, , to | — 
= ho pray Conveyance.# Palmer againſt Attorney General before Lord Daher. gen lo | | 
| Nottingham After ſtating the Caſe he concludes— Note, if a 5 
| forfeited Mortgage in Fee eſcheat to the King, yet Mortgagor's 

Equity of Redemption is not loſt, tho the King comes inthe Poft. 

If then there be Equity againſt the King's Eſcheat, why ſhould 


| not be Equity for it ? | And fo he orders a Caſe to be made | 
and argued, and decreed, that there was an Equity for the King's 


Eſcheat. ——p 


The Excluſion bf the Truſtee from all Benefit was ſurely in 
the Contemplation of the Parties. To determine otherwiſe 
would be to contradict the Intent of the Deed of 1718. The | 
Death of Ceſtuy que Truſt fans Heir was not at all thought of. : 
They have declared the Truſts, and that there ſhould be e. V . a { e 
other: Whatever reſults neceſſarily from the Agreement was 768 * 77, 
the Intent of it. The holding to other Purpoſe than on the Ts > 7 
Truſts, could never be intended; he is to hold to no other 7 . 2 


Purpoſe. : | 


"Ow TTE 
It has been ſaid the Declaration and Agreement can't extend 

do the Lord, for that the Truſtee holds it ſubject only to the 

W Truſt created by or ariſing from the Deed: And if ſo, here | 

the Lord, takes an Intereſt, hich olg. have been even given 7*F Ne er (ro 
by expreſs Limitation ; for tis ſaid that the Truſt could not be e £99072” 4 
limited to the Lord on Failure of Heirs to Mrs. Harding, be- wy by — 
cauſe it would be a Fee on a Fee, and therefore void. Vaugb. Je ed, 
270. But, I apprehend, that the Limitation of a Truſt to the Ab 777. } 
Lord, failing Heirs of Mrs Harding, would have been good, be- | 

| «cauſe ſuch a Limitation would have been good in Law, and is 

| implied in the Conveyance of every legal Fee. 


# 


Upon the Whole, I think the King is entitled to a Decree. 5 HaA x 144 7 
But if I am wrong in the Principles I go upon, or (as is poſſible 77 | 
in the Application of them——if the Deed of 1718 has con- 
veyed a new Fee, and changed the Line of Heirs, upon which 
the Eſcheat was to ariſe in this Court as well as at Law; then, 


2 7 * 


1 
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as between the Heir ex carte maternd and the Truſtee, I think 
* er is s entitled to a Preference and a Decree. 


. Before 27 Was 8. if a Man 1 to Uſe of himſelf and 
his Heirs, the Chancery thought that no Change of the Seiſia 
was intended by ſuch Conveyance. And they decreed the Eſtate 
to go as the old Uſe would. The Court never decreed againſt 
+ b- Eſtates in the Po}. The Truſt ſhould enſue the Nature of the 
1 45 Dc executed. But if ſettled, that the Lord ſhall not be enti- 
| tled by Eſcheat, as if the old Eſtate continued, and then a new 
Queſtion ariſes between the Heirs of the old Purchaſe and the 
Truſtee: Elizabeth Harding was ſeiſed ex parte paternd ; - and 
whether ſhe has acquired a new Fee, can only be diſputed by the 
Lord of the Fee. Co. Litt. 12. The Feoffee can t reſtrain 

c the Rent or Condition to the paternal Line. 


Suppoſe Truſtee covenanted to convey to Mrs. Hor ding or her : 
- *Heirs, he can't ſay that it is reſtrained to her Heirs ex parte 0 
faternd. If he had re-conveyed to her in this Calc, it would fy 
have deſcended to the Heirs of Purchaſe, and conſequently, Was 
the Event that has happened, to'the maternal Heir. And there' LS 

no Inſtance where a Truſtee can, by delaying a Conveyance? M4 
create a Benefit to himſelf, tho' he is never called upon fo 
to do, When the Blood of the Grantee fails, the Lord is 
entitled. pe 


Liaduftice to the maternal Heir entitled under the old Inveſtiture, 
it was before Stat. H. 8. and is now preſumed in Equity, that the 
Owner meant no Alteration of the old Seiſin by the Conveyance 
in Truſt, which left the Eſtate and Ownerſhip as it was. 80 
that the Conveyance leaves the Eſtate juſt as it was.” I 
think the Reaſon ſhould not be confined to the Heirs under the 
old Inveſtiture, but ſhould be extended to the Lord. But if 
the Lord is out of the Caſe, there ſeems no Reaſon to confine 
it to the paternal Line. As between the Heir and the Truftee, 
as between Mrs. Harding and her Truſtee, the Deed of 1718 
is an original Act, and the Truſtee's Title is wholly derived under 
this Deed. And every reciprocal Engagement on his part to 
Mrs. Harding, and her Heirs is confined to that Deed, Both 
g | Lincs are of her Blood, and within the Term Heirs in the 
. Ee | | — | Agne- 


U E 
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„ __ aiahia the expreſs Tani of his Undertaking, 


and not only by neceſſary Implication. But the Truſtee is intend- 
ed to take no Benefit himſelf, from the natural Affection which 
Mrs. Harding may be ſuppoſed to have for all the Heirs of her 
Blood. There is no Caſe, that the Feoffee ſhall exclude the 


| Heirs by Purchaſe, for his own Benefit. No Saying in the 


Books before or fince 27 H. 8. to this Purpoſe ; andin my Ap- 


: prehenſion, it isas much againſt Conſcience as Law, upon the re- 


ciprocal Agreement. To eſtabliſh a Truſt for his own Benefit 
and to reſtrain his Engagements made to Elizabeth Harding and 
her Heirs to the paternal Line, ſeems unreaſonable. 


With regard to the preliminary Points, they are 1 clear, I ſhall 


| fy nothing 23 them. 


Im ſorry to Joe taken up ſo much Time. 1 thought it 


| ncceflary to do it, as I differ from ſo great Authority. 
1 


LoRD KEEPER. 


As to the other Points, I think ü very much 1 to 


Lord Chief Juſtice and his Honour, and return them my Thanks for 


their learned Aſſiſtance, and their free and unreſerved Communi- 


cation of their Sentiments to me, during all the Time that this 
Matter has been under Contideration. 


4 Firſt, I ſhall take notice of the Claim of the Crown, be- 
cauſe ſeveral of the Arguments I ſhall make uſe of on that, 


will tend to nen the Opinion I ſhall give on the other 
Claims. | 


The Queſtion on th Information is, ad the Clay i que 
| 7 ruſt dying. without Heirs, the Truſt i is eſcheated to the Crown, | 


ſo that the Lands may be recovered in a Court of Equity by 


the. Crown, or whether the Truſtee ſhall hold them for his 
| On, Benefit, States the Cafe. Fg 


Vor, I. Er ” NY On 


"There is one Objection, and two Claims, upon which I am 
now to give my Opinion. I agree with the Lord Chief * 
: and; his ee as to the Objection. 
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| | DE LES | to 
On 11 Januery 1718, Mrs. Harding conveys to Truſtees (of * 
| whom Sir F. Page was the Survivor) the Lands in queſtion, pe 
0 in truſt for Mrs. Harding, her Heirs and Aſſigns, to the Intent cu 
that ſhe ſhould appoint ſuch Eſtates thereout, and to ſuch Pur- 4 
ma. 72 92 poſes, as the mould think proper. Mrs. Harding dies without vt 
/ making any Appointment, and without: Heirs ex parte paternd, 
The Information charges, that the Truſtee took no Benefit, 
but only for Elisabeth Harding, and to be ſubject to her Ap- of 
pointment; and that ſhe being dead ſans Heirs on the Father's T 
Side, and having made no Diſpoſition of the Eſtate, that Sir ih 
F. Page, could take no Eſtate for his own Benefit by the Deed F 
or the Fine, but takes it for the Benefit of his Majeſty, who © W 
ſtands in the Place of the Heir, and that the Premiſſes are el⸗ or 
cheated to his 9 | P 
| | R 
| Nor The Queſtion therefore 1s entirely a Queſtion of Tenure, a and { = <5 
| not of Forfeiture. | 
1 A9 ( | 3:03 
1 ſhall conſider, firſt, The Right of Lords to Eſcheat at ti 
Law. Secondly, Whether they have received a different Modi- tl 
fication in a Court of Equity. Thirdly, The Arguments uſed tl 
in ſupport of the Information; and from the Whole draw this p 
Concluſion, that the Crown has in this Caſe no Equity. L 
I. I ſhall conſider the Law of Eſcheat, as ſettled by the mu- 5 
nicipal Writers in the Law, and Reporters; and ſhall not re- 
gard what the Law was in other Countries; as they ſeem found- h 
| > and calculated for Empire and Vaſſalage, to N 1 _ b 
in this Country we ſhall never be ſubject. c 
| t 
; Tk will juſt givea hs of the feodal Law. Craig 504. Cau- i 
= 1 fee Amiſſionis Feudi. Theſe Cauſes are inceſtuous Marriages, Par- - t 
i Ticide, Fratricide, Friendſhip contracted with the Lord's Enemies, { 
| Revealing the Lord's Secrets, if they affect his Life or Repu- { 
| tation, Outlawry not reverſed, and all other Cauſes in the Diſ- 
i | „ cretion of the Prætor.— ] cite this, to relieve me from the Doc- a 
trine 9 8 the F eudiſts. 
2 
The Jogal Right of Eſcheat with us ariſes a the Law of A's 


Infeoffment to the Tenant and his Heirs, and then it returned 
; N 5 to 


i of the Feoffment from the Perſon of the Tenant to the Heirs 


This reduces the Condition of the Reverſion to this ſingle * 


nall have the Land: Becauſe he ſhall have it in lieu of his Services. 92 2 5 
The Books are uniform; that in the Caſe only of Tenant's dying 


} | Poſſeſſion by Title, that prevented Eſcheat. The Law had Le +7109 


Þ Regard to the Tenant's Ws to the Land, but in right of his . 24, 0x 0h Jaw 
Seine woe? 2 "1 


Le A eee Fe 1/16 Had Moo 222 
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to hs Lord, if the Tenant rn” without Heirs. The Extenſion 


ſpecial of his Body, and then to his Heirs and Aſſigns, is ac- 
curately traced in a Treatiſe of Tenures by a learned Hand ;— 


aix. 0b Defetum Tenentis de Jos: 


F. N 237. 4 Writ of Eſcheat lies where Tenant in Fee 
of any Lands or Tenements holds them of another, and the 1 i m 
Tenant diesIſeiſed without Heirs general or ſpecial, the Lord I 6 . . 

8 = 
2; > 07 [48 | 
without Heir, the Eſcheat took place. As long as Tenant , 0/9 23 5 ä 
or his Heir, or, by his implied Aſſent, another continued in Biol Uh. FAD 1 


es 0 Dp 97980, nd 


All theſe Inſtances ſhew, that where, there was a Tenant acę 9.644 e be, 
tually ſeiſed, though he had no Right to the Tenements, ande. e eee. 
though the Perſon who had the Right died without Heirs, yet e e whatt * 


1 the Eſcheat was prevented. For if the Lord has a Tenant to eee, 


perform the Services, the Land cannot revert in Demeſne. Roll. eee fn br 
Abr. 816. Wittingham's Caſe. 4 Hen. 7. Heir of Diſſeiſor- He . A, Hom 


1 1 Ine. 268. 6. Feoffee of Diſſeiſor. 5 Go, 2 7.2 


Ad 1b. G 77s: oo 

es theſe Caſes 1 well obſerve, that the Lord's ese gg . acid tha 24 
had nothing to do with eſtabliſhing the Right of the > gies * 2 Het, ; 
being duly ſeiſed, becauſe in every one of theſe Caſes they all Hl lia Sr hm 1 
come in without the Lord's Conſent ; unleſs it may be ſaid, thats res . | 
the Lord is a virtual Aſſenter, as well to the Diſeiſins as the 9 —— mc, I 
legal Conveyances. And then, if that be ſo, it would operate 7 — oi 2 22 
to the eſtabliſhing the Right of the Truſtee here, who would 2 OA 
lay her is intitled under a Conveyance in Law, by th Hire, 4 82 | 
by the very con WL; FEE : 


ſent of the Lord; which i is a ſtronger Caſe than a Diſſeiſin. . „ 
Dee, Pr thre Snipe] 


107 100 A RE 


_— OR the Law did not regard the Tenant's Want of Title, g. 


From 40 Caſes and Authorities it muſt be ls to 


He . lere Heb Lins Elb let, - 4 


— 7 „ e ä 
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” 
. The next Conſideration is, whether a Court of Equity 
can conſider it in a different Light. Now when the Tenant did 
not die ſeiſed, and a proper legal Tenant by Title continued, and 


conſequently, the Lord's Seignory and Services continued; Can this 


Court ſay to the Lord, Your Seignory is extinguiſhed, and to the 
Tenant, Your Tenancy is ſo too, though both are legal Rights 
now ſubſiſting at Law? 


2 


In Conſideration of Uſes with regard to Eſcheats, Equity 


has proceeded on the ſame Principle as the Law, where there 


was a Tenant of the Land that performed the Services. And 
[ don't find this Court had any Regard to the merum Jus of the 
Tenant. Now the Reaſon why ns was no Eſcheat on the 
Death of Ceftuy que Uſe in Equity ſeems to be this, (and it is 
a Reaſon equally applicable to Uſes and Truſts) that the Court 


had nothing to iſſue a Subpæna upon, no Equity, nothing to 
. decree upon; and every Perſon muſt bring an Equity with him. 
for the Court to found its Juriſdiction upon. It ſeems to me 


he could have no Equity in the Caſe of an Uſe, or as Owner 
of a Truſt, for this plain Reaſon: An Uſe before the Statute 
could not be extended farther than the Intereſt in the Eſtate 


vrhich the Creator of the Uſe could have enjoyed : As if the Crea- 
tor of the Uſe had a Fee-ſimple in the Land, he could take back 


no more Intereſt in the Uſe, either declared or reſalting, than he 
had in the Land: If he makes a Feoffment, and declares no Uſes, 
it reſults to him in Fee; which is to him his Heirs and Afſi 10s. 


The Conſequence is, that the Moment he dies without Heirs | 
or Aſſigns, there was no Uſe remaining. How then can you 
come here for a Subpæna (whether he took back the ſame or a 


different Uſe) to execute a Ule or Truſt which was Abt 


| extinct ? 


That ſeems to me the plain and ſubſtantial Reaſon, Why in 1d, 


this Caſe (whether you call it a Uſe or a Truſt) there was no 
Baſis on which to found a Sabpæna. Lord Chief Juſtice's Sy- 
ſtem is very great and noble, and very equitably intentioned. 


Such a Syſtem as I ſhould readily lay hold of upon every Oc- | 


caſion, if I thought I could do it conſiſtently with 2 Rules 
of Law. 
. e 7855 | What 


— 
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hat Seile of Equity i is given to the Lord ? Lind Chief 
Juſtice ſuppoſes, . that by Feoffment to two Truſtees for Mrs. 
Harding, her Heirs and Aſſigns, and for no other Uſe, the * 
is included in her Heirs and Aſſigns. That Expreſſion can- A I 77. 
not do ſo. I think the Conveyance would have been the ve, ; 
if . _ had been left out. 


Then it is ſaid the expreſs Declaration is to Adler Heirs and Aſ- 
figns, and that there is an implied Truſt on this; for as the 
Truſtees are to take to no other Uſe, and the expreſs Truſt. 
is ſerved ; therefore a Truſt in Fee reſults to the Lord, upon | 
the Extinguiſhment of Heirs ex wore maternd. To that Was, FP 2 FP 129, 
cluſion I have two Objections, 1. I think ſuch a Truft would, 3 
if declared, be intirely void; 15 whether declared by way of 2 ez. 
Truſt or Uſe, it is the ſame T hing) for when you have limited 
an Eſtate toa Man in Fee, or declared the Truft to him in 
Fee, you have no more to diſpoſe of in either Caſe, and cannot 
limit one Fee on another. It is ſaid in Anſwer te this, that 
ihe could not have limited it to Sir F. Page and his Heirs in 
default of her own Heirs, but that a Perſon may limit any ; ; | 
thing mat. to the Courſe of Law, and there's a Reverter of = + A 4 
to a Perſon in Fee in the Courſe of Law, therefore you may 7 £y Ae, Dt. 1 
limit it ſo. But it reverts by Operation of-Law on Extingoith- his off os" ee, hors 1b 
ment of an Eſtate, that was a Fee-ſimple incapable of any far rhef, oo e, | 
Limitation. The Donor could not have limited. it ſo. 2.4; * * 

With regard to the reſulting Truſt there is this ObjeQion/ . ee. 
which ſeems to me unanſwerable. What is the Eſtate dener e 79 
to the Truſtees? It is Mrs. Harding's Eſtate. Her „ ee 


and ſhe are Parties to the Deed and Fine. They paſs all wk fs no 
e. a 


149. 


Eſtate that goes to the Truſtees. Can any thing reſult by wa 


of Truſt or Uſe, to a Perſon not priv y to the Eſtate that palicako prhdo Huub. 
'by the Deed * | . © 827 E * 


2 


| Where you have paſſed the Eſtate without Conſideration, 
there in modern Language a Uſe reſults, or a Truſt reſults; becauſe 
it is unequitable that a Man ſhould have an Intereſt in the Eſtate, 
when he has paid no Conſideration for it. But where a Perſon 
15 not Party to a Deed nor privy to theHiſtate, I don't ſee 
how any thing can reſult for his Benefit. That this was the 

Vai. . „ | Notion 


AO 
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Was, that the Lord could not have the Eſcheat of an Uſe: So is 


this has been adopted by all the Writers ſince. Bacon, 79. does 
not queſtion the Authority of this Caſe. He gives a Reaſon of 


| Lord ſhall not have Sabpæna, becauſe there is a Perſon in Srv ; 


Blood. Therefore that is the Reaſon ; it would not be within the 


| geſted to her, if you die without Heirs that can. poſſibly take 


to the King? She muſt have been a Subject of more Zeal 
than 1 can ſuggeſt, if ſhe had ſaid ſhe would uu it to "the | 


" lemma which was urged at the Bar, as the Baſis 


the Death of Cefuy gue Truft without Heirs, er of the Truftce 


W 


Notion in reſpect to a Uſe, appears from 1 The Law 


5 Ed. 4. for I take that to be the Report of /a Caſe; then. it 
has all the Authority the Year-Books carry with them, And 


his own, which he ſubſtitutes as a better than that in the 
Books, that there is 0 enant in by Title, which is a ſtrong 
Reaſon in Law ; but it does not mention that 25 a Reaſon with 
regard to the Subpana.- IIt is not a conclufive Reaſon, that the 


He ſhould have it for that Reaſon, if that Perſon i is liable to hint 
in Equity. Therefore he gives a better Reaſon, becaule, ſays he, 
it never was his Intent to advance the Lord, but his own 


Intention of that Truſt, that any beſides the Blood of the Co- 
venantor ſhould take. Nobody can imagine the Tenant intend- 
ed to provide a Truſt to anſwer the Lord's Eſcheat. Mrs. Had. 
ing never thought of Eſcheat I ſuppoſe; —but had it been ſug- 


vour Eſtate; would you rather have your Friend, you have 
choſen to make your Truſtee, take it, or that it ſhould go 


Kin 8. 


As. I am now ſtating the Law and Equity of Eſcheats with re- 
gard to Uſes and Truſts, I will here take notice of an Objection | 
that ſeems equally to affect the Opinions of Lawyers, with re- 
gard to the Doctrine of Uſes and Truſts ; and hat is the Di- 


the preſent Caſe, though I don't think it a nec ſſary Dilemma: 
vz. That the Lord muſt have the Eſtate byFſcheat, either on 


without Heirs, diſcharged of the Truſt ; but if he can't haye 
it while the Truſtee lives, while there is a Tenant, it would be 
monſtrous, that the Ceſtuy gue 7. ruft ſhould be prejudiced by 


putting the Eſtate in the Toomey Hands for the Benefit of the 
MM | | 
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My Anſwer is, that if the Law be fo that the Lord ſhall i in not lu 7 | 
Caſe take it diſcharged of the Truſt, I muſt ſuppoſe it no In- x 
jury or Abſurdity at all. Volenti non fit Lijuria. The Creator 
of the Truſt determines to take the Convenience of the Truſt * 
- with it's Inconvenience. It is moſt certain, every Man who 
creates a Truſt puts his Eſtate in the Power of his Truſtee. 

If the Truſtee ſells it for a valuable Conſideration without No- 
tice, no Court can relieve the Owner from this Misfortune ; -it 

is the Reſult-of his own Act; and yet that is as Docking a 
Perfidy in the Truſtee as can be; but the Court cannot inter- 
poſe, as It would affect the Rights of others, of third Perſons. 


4 


But 1 don t know it has been determined that it ſhall eſcheat, l- : 459 a 
di —_— of the Truſts. I ſhall give no poſitive Opinion, upon ; 
So far I may ſay, that unleſs a Truſt can be diſtinguiſhed ; 
Fe an Uſe, the moſt learned Judges ſay, the Right comes as. 
a Reverſion, failing Heirs, and that the Time of eſcheating ns | 
when there is a Want of a Tenant, the Right of the Lord being 8 
paramount, The Truſt cannot be affected by it. 1 Co. Chud- 
leigh's Caſe. The Lord comes in the Poft and not in the Her 
Popbam 8. C. ſays, that is the Reaſon why the Law j is ſo, 
and I don't doubt the Law. But there is no Occafion to give 
a-preciſe Opinion upon it till neceſſary. | 


But I don't think this i is at all a neceflary Dilemma : The Lord. 
way not be entitled on Death of Ceffuy gue Truft without Heir, 
becauſe there is no Equity, for he has his Tenant as he had be- 5 
fore. But poſſibly, there might be an Equity inthe other Caſe l 1709 
againſt the Lord; for if Fæuſtee died without Heir, and the 2. 
Lord had the Eftate, this Court might fay, You ſhall hold to 
compenſate yourſelf for your Rent and I but we will 
embrace the Reſt for the Cech due Pcs. R 


A Difference was attem pted to by made 3 Uſes 0 A Toute," | 
I have ſeen Truſis invented for the blackeſt Purpoſes in my 
Experience, and to ſubvert the very Conſtitution of this King- e 
dom. But this is nothing but the Abuſe of both. But to if N : 
there is or is not any Difference between them, the beſt Way is to de- | 
fine both: as, in order to ſhew the Difference between one thing and 
another, 'tis uſual to define the one and the other, and by compar- 
ES ing 


- 
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ing * a find the Difference. Finch. . 6 22. fo, 
22. 6. ſays an Uſe is, where a Man has any thing to the Uſe of 


another upon Confidence, that the other ſhall take the Profits, 


He who has the Profits, has an Uſe. The other Books ſay an 


Uſe is neither Jus in Re nor ad Rem, Sc. Now what is a 
Truſt? A Confidence for which the Party is without Remedy, 
but in a Court of Equity. Lord Chief Juſtice does not ſtate 
any Difference in the metaphyſical Eſſence between an Uſe and 
a Truſt, but that there was a Difference in the Law by which 


the one and the other was directed; and I think there is no 


Difference in the Principles, but there is a wide Difference in the 
Exerciſe of them. It was as much a Principle of this Court, 


that the Uſe ſhould be conſidered as the Land, or as imitating 


the Land, formerly as now; though the Rules were not car- 
ried formerly ſo far, nor the Reaſoning nor Directions (when 
they were leſs underſtood) as at preſent. To give a ſimilar 
Inſtance : The Elements and Principles of Geometry were th: 
fame in Euclid's Time as in Sir Jaac Newton's, though in the 
latter's Time the Uſe of them was much enlarged. 


It was ſaid, the Difference conſiſts in this: That Equity 
has ſhaped them much more into real Eſtates, than before when 
they were Uſes. As now, there is Tenancy per Curteſy cf : 
Truſt; they may be intailed ; and thoſe Intails barred ea a 
Recovery. Eut why? Not from any new Eſſence they Jn 
obtained, but from carrying the Principle farther, quia qui tas - 
ſequitur Legem : For, as between the Truſtee and the Ceftuy gue 
Truſt, this Court had Juriſdiction; and I think they ſhould have 
equelly extended in this Court the Rules and Principles of . 


as well as Truſts. 


This therefore was the Effect of the . JoriſdiQion' 5 
growing to Maturity. Lord Bacon ſays, they grew to Credit and 
Strength by Degrees. He ſays, an Uſe is nothing but a general 
Truſt, where a Man will truſt to the Conſcience of another, ra- 
ther than to his own Eſtate and . 


That an Uſe and Truſt are the mme, ſeems adopted by all 
the great Perſons who have preſided in this Court. Gray againſt 
Gray. 29 Car. 2. Lord Nottingham in a Caſe whether a Pur- 

2 : ve - . Chaſe 


Hilary Term 32 Geo. 2. Chan. 


——5iði—— 


chaſe made in the Name of the Soh was 4 Truſt or an Ad- 


vancement, held it the latter, and that there ſhould be no con- = 25 


ſtructive Truſts: He grounds himſelf upon this Obſervation. 
All the Books agree, that a Feoffment to a Stranger without 
Conſideration raiſed an Uſe to the Feoffor by Implication. How 


can this Court juſtify it to the World, if it ſhould make the 
Law of Truſts differ from the Law of Uſes, in the ſame Caſe ? ' 
They thought they were ſo ſtrictly bound by it, they could . 


not depart from it. They act under Rules and Checks, . e. a 
Diſcretion put upon them. As in Attorney General againſt Scott, 


Lord Talbot of ſame Opinion. In Goodwrn againſt Winſmore, 


Lord Hardwicke of fame Opinion. This Court has confidered 


the Truſt, as between the Truſtees and Cęſtuy gue Truft and thoſe 


claiming under them, as imitating the Poſſeſſion; and much 


more than a Uſe was conſidered in this Court; but not more 


than the Court would have modelled Uſes, if Uſes had exiſted 


at this Day. I do not ſee why the ſame Determination ſhould | 


not be of an Uſe, as imitating the TO as there is now 
upon Truſts. - | * 


Would it not be a bold Stride to ſay, this Court has Con- 
ſidered Truſts as a mere Nullity and notional ; and that they are 
to be treated juſt the ſame, as if they ad; in the Seiſin of 
the Creator of them or the Perſon for whom they were made ? 


Rules of Property are not to be queſtioned even by the Judges, 


while the People continue ſatisfied and acquieſce in them. 
None but the . can alter n, | 


Truſts have imitated Lands according to the Strength of this 
Juriſdiction always. My Objection to the Claim in the In- 
formation is, not that it is to have a Truſt executed as if it were 
Land; but it is to claim the Execution of a Truſt, that does 
not exiſt, If there was a Truſt, I ſhould conſider it merely 
as an Eſtate, and determine accordingly. But the Creation of 
« n can never affect the Right of a third Perſon. 


| 7 "he Truſtee has the Bullen and the legal Pb Regen Can this 
Court ſay it is a Nullity ? and yet it muſt be ſo faid, to take it 
from the Truſtee. —Servetur ad imum. But it cannot be ſaid 
| tis a Nullity in that Reſpect, as to a Truſt accepted. The 
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Balance ſhall ſubject the Truſtee t to all the Fruits of . 
nure. Though he has continued ſubject to all Burdens when the 


5 Truſt ſubſiſted, yet now it is ſaid, as Mrs. Harding 1s dead, 


you ſhall be conſidered ſo no longer. 


As between Truſtee aol Ceftuy que Truft, to ſay it is a Nullity, Ce 
mult be with this Reſtriction, that he ſhall take no beneficial 


Intereſt that the Ceſtuy gue Truſt can enjoy. But any other he 
may. And therefore in reſpect to Members, Sheriffs, Coroners, 


the Truſtee was the Perſon who had the Right to exerciſe it; 


and the Legiſlature was forced to interpoſe, before the Ceftuy 
que Truſt could have or r enjoy that valuable Os 


I can aſſign but one Redken why cher: DitinQion between 
Tenancy by Curteſy and in Dower has prevailed; and it is ap- 
plicable to the Reaſon of this Caſe. I have heard the Houſe 
of Lords was ſtartled at the Diſtinction, and they were told the 
Opinion of Conveyancers was ſo, and that if it was altered, it 


might load Purchaſers wit th Dower, who thought they had 
purchaſed free from it. And the Lords would not reverſe the 


Judgment, becauſe they would not let it affect the Right of 


a third Perſon. Now it appears to me, that at Law there 


can be no Eſcheat, while there is a Tenant de Jure. In Equity 
there could be none, while Truſts were called Uſes, and a Truſt 


and an Uſe are exactly the ſame. How then can 1 ſay, the 
Lord ſhall joſe his Eſcheat, when any Man for his own Con— 


venience puts his Eſtate in Truſt. It ſeems, if 1 were to do 
fo, that I ſhould give Lew and Equity, and not pronounce upon 


2 nd Equity. | 
aw a _ . 0 Cut | 


enturies have paſſed fince Uſes, and Truſts have beer 
L rorke and I cannot find a Dictum, that the Crown ſhall - 


have an Eſcheat of a Truſt : But I find in other Books the con- 

trary, and by one of the moſt learned Judges that ever adorned 

the Profeſſion. Hale 247. Every Writer of Learning has tran- 

ſcribed and adopted this Poſition, ſo that it is confirmed by 

them. viz. By Attainder of Felony of the Feoffee, the Lord 

Ju fhall have the Land by Eſcheat. Stanford P. C. 186. Pine's Caſe | 
496. ' Palmer 176. | . 
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. Tis Sir Gadrge Sandy's Caſe, the Court had no Doubt upon 
that Part of the Caſe applicable to the preſent ; viz. Upon For- 


feiture of the F ee- ſimple. The Doubt was, Whether the For- 


feiture ſhould take place, on a Term in groſs or attendant upon 


the Inheritance. Twas objected there, who ſhould have the 
| Truſt? The Court aid, Sir George Sandys ſhould hold the 
l and diſcharged of the Truſt of the Term, as in the Caſe of a 


Grantee of a Rent dying without Heirs. And this is an Anſwer 


to an Objection for want of Right and Title in the Defendant. 
The Grantee there had purchaſed a perpetual Rent and paid for 


it; the Grantor had ſold it; the Grantee dies without Heirs ; 


there's nobody to call upon the Perſon in Poſſeſſion for the Rent. 
The Realdn why he ſhould hold it 1s, here is nobody to call 
upon him; therefore no Man can have a better Right than he. 
How came it not to be conſidered in that Caſe, that it was a 
Caſualty, that ſhovid come to the Crown as ultimus Heres 2 


Yet it never was; for Confiſcations are hard Things, and con- 
trary to the Sede of a free Country; and the Law of England 


ſcems to have made a Confiſcation in no Caſe, but where there is 


a vacant Poſſeſſion : And there tis for Peace Sake, and that Quar- 


rels may not enſue. But where a Perſon is poſſeſſed of a COOL, 
without getting it againſt Law, he has a Title. 


The Judgment in Sir Gn Sandy's Caſe being an Authority 
in point, great Efforts are made to weaken the Validity of it. 
Lord Hale's Abilities have been queſtioned in Equity. Then 


called a Caſe of Compaſſion ; and that the Family was con- 


cerned in it. That the contending Party was the Crown;—that 
the Attorney General could not drop the Right, &@c.—But Lord 


Hale determined on' great Prifffi les of Law; and I can't help 
remarking, neither Bar nor Bench” were ever frightened at the ill 
Conſequences which might follow, which have been now men- 


tioned. Perhaps they conſidered thut it was the Act of the Party 


himſelf, They who might carve out what Eſtates they pleaſed, 


and reſerve the Limitation in Fee. Does this Court fit here 


to guard againſt the Oſcitancy, or Inattention of Conveyancers 


in making Uſe of Truſts, and not preventing an Eſcheat to 
the Lord? Wherever the King is not Lord, his Pardon would 


not fignify; the Eſcheat ariſes on the Judgment. If the King 


pardons 


Hers AO 
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2 wh . 1 pardons the Felon, a t hinder him "FUR ſuing his Truſtee? 
ſſigning his Truſt. Tis d 
. 5, Attainder don't prevent his aſſigning eter. 
=_ 59 * mined in Outlawry, it does not. "Tis faid, the King ON a legal 


|, Ah 5 E'ſcheat ſhall be liable to the Equity of Redemption, and tis 
ſaid to be held fo by Lord Hale. But I don't know that haz 


U 5 , e ; 1 been determined. And J obſerve, tho' they agreed in Opinion, 


they could not agree on the Remedy, tho' they agreed in Equity. 
T hope the Exchequer has [now] aſcertained the Remedy. I fee 
an original Equity impreſſed upon that Caſe. The Mortgage 
is made on Condition. I would not have it underſtood that 
there's any Equity for the Subject, that the King is not equally 
entitled to; but I think the Arms of Equity are very ſhort 
EL againſt the Prerogative. Twas ſaid, if a Mortgagor die without 
Heir, ſhall the Mortgagee hold the Land free? I anſwer, 
ſhall it eſcheat to the Crown ?] No, becauſe in that Caſe the 


is intitled to in Law and Equity. What the Juſtice might be 
between the Mortgagee and Executor, I ſhall not trouble my- 
ſelf about. I think the Crown has not an Equity on wank to 


_ ſue a ee 2 


PR As to the Claim of the Heir ex parte maternal, the Eftate is 
Tas | conveyed and the Uſe executed in Page and Simons, and their 
BA Heirs. . A declared Truſt upon it to Mrs. Harding her Heirs 
and Afgns, with a general Declaration, which in my Opi- 

nion operates no more than this, that, as between the Cefluy gue 

Truft and Truſtees, they ſhall have the Truit to no other Uſe 


or e 


Upon this, I concur with the Judges Certificate. That if 

no Eſtate had paſſed to the Truſtee, or if that Deed had never 

= _ exiſted, the Inheritance could not have deſcended to the Heirs 
— on the Part of the Mother. 


| Fo 8 Another Queſtion might have been put to the Judges, . e. 
: Z | If an Uſe by this new Conveyance had been limited, and not 


Uſe, whether declared or reſulting, muſt enſue the Nature of the 
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a Truſt, whether it would have deſcended to the Heirs on the 
Part of the Mother? But the Law was clear and plain; and an 


Land, and retain the ſame Quality; and whether it be expreſſed 
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or refulting, an no Manner of Difference. Therefore they 
did not incumber the Judges with that. It had been fettled 
in Martin and 5 wake Abbot and Freeſſone. 2 Roll. Abr. 


youu 
W e La _ Tra! now, muſt enſue as Na- 


ture of the Land, as in the Caſe of Borough Engliſh and Gavel- 


kind Lands, they muſt enſue the Nature of thoſe Inheritances. 
In the Caſe of a refulting Uſe, the true Reaſon is, that tis never 


out of the Grantor. In the Caſe of Truft tis the ſame— tis 


the old Truſt, therefore I think the Truſt would not go to the 
Heir of the Part of the Mother; [in Lands deſcended ex. parte 
aternd} which, without a Re-conveyance, could never have 4 


different deſcendible Quality. In this Caſe primd facie it was 


conſidered, that nothing deſcended to the maternal Heir, for the 


Information lays, een — to the Heir of the — 8 
Side. | 


But then it 1s "ITY if you wilt not make the Deed of 1718 | 


and Fine a mere Nullity, it alters the Uſe, and that it veſts an 


Uſe and Truſt in Mrs. Harding as a Purchaſor. I wiſh I could 


find a Ground to ſay the Uſe is changed; but I cannot ſay it; 


becauſe the Way in which this bars the Lord's Right is not by 


changing the Uſe, but by bringing 4 Tenant on the Land, which 
changes the Lord's Eſcheat ; and tho the old Uſe is extinct, 
and no new one raiſed, yet that Interpoſition will bar the Lord 
of his Eſcheat. 9 | 


But then it is faid;; if 4 old Uſe is not anal then the 
Eſcheat takes Place on it's Extinction, beeauſe tis engrafted 


ußpon it; when one fails, the other takes Place. But that Uſe 


may be determined and no new Uſe raiſed, and yet the Lord 
ſhall not have an Eſcheat. 


and been difleiſed, and the Diſſeiſor died ſeiſed, or made 22 
Feoffment, and Mrs. Harding had died without Heirs, ex parte 
paternd, the old Uſe would have been determined, and yet the 


Lord would not have been any nearer his Eſcheat ; for if the 


Heir of the Diſſeiſor or the Feoffee of the Diſſeiſor had | been 
Vol. I. ; 2 B- | la. 


* 
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fa 8 the old Uſe had determined, and Eſcheat would not take | 
Place, | | | 1 


It may be faid, there is a new Uſe obtained by the Diſſeiſo 
by Operation of Law, which will bar the Eſcheat. If that 
can be ſaid, I can with a better Grace ſay, Here is a new Eſtate 
| aqaaäk᷑lagquired by the Truſtee, by Operation of Law, and his own 
| | Conveyance. He has as much an Uſe as a Diſſeiſor. There There is 
7 mr 1 Alno Variance made in the Uſe by Mrs. Harding. She has made made 
3 a Tenant to the Eſtate. ” That Tenant in my Opinion is a Bar 
to the Lord's Claim. I am therefore alſo of Opinion, there is 
.no Alteration of this Uſe. The Conſequence is, that the Heir 


N ex parte maternd cannot be entitled to any Part of the Eſtate, 
2 2 Sept the Mill and Cloſes under the Deed of Wings: My 


5 * 


1 e Original Bill diſmiſſed, as to all the Reſt, wad the Informa 
4 


on 1 Part of the Crown diſmiſſed totally, 


64 i CA * 4 


4 Ex relatione Mrs. F . 
Mediante Mro. Gaſcoyne. 
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The King can F Che C orporation of Carmarthen, of 8 2 rom. 9%. 


5 ER JE A N T Nares mob] for an [Todaltciinn in Nature 


then, by Name, to ſhew why they acted as a Body 


corporate, The Court obſerved that before the Stat. ꝙ Ann. all 


laformations in Nature of Quo Warranto were filed by the At- 
 torney General, and that this Statute-extended only to Officers. in 


Corporations, and not to Corporations themſelves. Lord Mans- 


feld Chief Juſtice put this Queſtion : Whether an Informer has 
a Right to come into this Court, to demand a Trial whether 


or no any Corporation in the Kingdom is diſſolved? Where- 


upon the Serjeant waved his general Motion, and moved for 
_ Informations againſt Particulars, for acting as Members of the 
corporate Body. | | 


Hurſt againſt The Earl of Winchelſea, LE £ Gur, GT: 


"HIS was a Caſe ſtated from "TE: for the Opinion of the 
Court of King's Bench, and appeared to be this, — Thomas 


Herbert, by Will duly executed, deviſed to his Wife Elizabeth 


all his Lands, Cc. in Fee- ſimple.— Elizabeth, (on his Death) 
married a ſecond Huſband; but, previous to ſuch ſecond Mar- 


| riage, ſettled the ſaid Eſtates to Uſe of herſelf for Life ; then 


to Thomas Herbert her own Son by the firſt Marriage for his 
Life, and ſo on to his Iflue in ſtrict Settlement; 

Will, notwithſtanding any Coverture, appoint. CA the 
JU FE . 
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of a Quo Warranto againſt all the Corporation of Carmar-" Nature of 


then in Re- 
mainder to ſuch Perſon or Perſons as ſhe ſhoald by Deed or 
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ment by Will 
es 2 1858 as 


tlement Pe- 2 2 
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common De- 
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ſecond Marriage ſhe made a Will, wherein ſhe deviſed all * | 
' Eftate to ſaid Thomas Herbert (charged with ſeveral pecuniary 
Legacies) and died, living her ſecond Huſband. Afterward: 
Thomas Herbert died, fans Iſſue and Inteftate. And the Queſ- 
tion was, Whether this Eſtate ſhould deſcend to his Heir, ex 
parte paternd, or naternd? or whether the Remainder in Fee 
veſted in him by Deſcent from Elizabeth his Mother, in which 
Cafe it wonld go to the maternal Heir; or whether it veſted 
by the Deviſe, operating as an Appointment under the Settle. 
ment; in which Caſe, Thomas Herbert would be a Purchaſor, 
and the Lands would deſcend to n paternal Ther, 


The Court; is hearing two Arguments, Sal they 
| | ſhould certify that it deſcerided to the maternal Heir of Thom 
BG, 5 A ga Herbert it being a know” Rule, that a commoti Deviſe in 

587 Sad Fee-umple to an Heir at ae gives him no Eſtate at all, he 


8 Fiery in the Caſe of the ls of Marlborough and Lord Oo 
Aoki in Chancery, that an Appointment by Will is ſubject - 


en fxg 9 eg 5 to A mont le. 
1 4 77 5 Goodman againſt Goodright. 


| e RR OR N from the great Seſſions of Cheſter. In Ejectment 
= roger the the Caſe was as follows: One Mrs. Meyn, on the Mar- 


| by : Oy z Triage of her Niece (and afterwards, Heir at Law) Mrs. Wynn 

Huiband, on with the Reverend Dr. Wynn, entered into Articles, covenanting 
15 5 | ont to ſettle (inter alia) an Eſtate for Life to Mrs. Wynn, with Re- 5 
2 3 wy a my mainder to the Iſſue of that Marriage in Tail; Reverſion to 
2. more a Con- herſelf in Fee, whenever Dr. Wynn ſhould have ſettled his own 
8 Eſtate to the ſame Uſes. Mrs. M -ftyn, by her laſt Will, recit- 
void. ing the ſaid Articles, gives her equitable Reverſion i in the Pre- 
| 5 e. miſſes to the Heirs of the Body of Mrs. Wynn, by any after- 
4 / 2 Her x taken Huſband ; and for want of ſuch Iflve, with Remainder 
* ard r to Ch. Lloyd in Tail. The Doctor and Mrs. Wynn 
Fee 299 hy; gh t — ſuffered a Recovery after the Death of Mrs. Moftyn, to the Uſe 
»= 13 e —agr Mrs. Wyan in Fee- ſimple; then Mrs. Wynn died ſans Iſſue, 
and K , 5 the Doctor. The Defendant (being her Heir at Law) | 


| Ao:entered, and the Leſſor of the Plaintiff (being the Remainder 
A = raph w__ So PICO 17 babe e ar M 665 See 19s 22 Beste „ed, 


Gr tho Nes rn oz 5 Aer wd, a Nee tO ois, f. Pl Hl JAO098 Hf 
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| | Man under Mrs. Moſt yn 's will) brought this Ejectment, and 
obtained Judgment. in the Court below. The Defendant brought 


this Writ of Error. 


Mr. Norton for Plaintiff in Error, argued that the Articles 
and Will made only one Conveyance z that thereby Mrs. Wyun 
had a Life Eſtate, with a Remainder in Tail ; and that by the 
Recovery it was barred, and an Eſtate in F ee acquired, which 
| deſcended to the Plaintiff i in Error. 


Serjeant Holt for the A in Error, inſiſted FEM in 


order to give Mrs. Wynn an Eſtate Tail in Remainder, a par- 


ticular Eſtate for her Life muſt be raiſed by Implication in order 


to ſupport it; but that no Eſtate for Life can be raiſed by Im- 


plication, unleſs where there is no prior Eſtate ſubſiſting; whieh 
there is, with reſpect to the Rey erſionary Intereſt. For he 
- argued, that there being no Heirs of the Body of Mrs. Vynn 
| by any ſecond Huſband, that Deviſe was void, and the Deviſe 
to Lloyd took Place as an Eſtate Tail (veſted) i in the Reverſion, 
expectant on the Death of Mrs. Mynn, ſans Iſſue by the Poctor. 
This Deviſe was in Words de preſents and was imRicdiate. There 
is therefore no Neceſſity to imply a Life Eſtate; and if none be 
implied, Mrs. Myun's contingent Remainder in Tail muſt fall 

to the Ground, and that of Mr. Lloyd become veſted. 


1 — 
2 


Per Cur. This Caſe lies in a narrow Compaſs, when Aript 


of unneceſſary Arguments. The Whole comes to this Queſtion, 


Whether Mrs. Maſtyn intended to give the Reverſion to her De- 
viſees, after the Death of Mrs. Wynn, ſans Iſſue by the Doc- 


tor; or whether the intended to give them an Eſtate in Poſ- 


ſeflion immediately, which is argued on Behalf of the De- 
fendant in Error ; but ſhe certainly meant the former, not- 


withſtanding * the Words of the Deviſe are in the preſent 


Tenſe, I give, on which the Whole of the Argument is 


founded. 


This than being oi let us contider the Effect of this 
Defect in nn in two Lights: 


As a 3 Remainder to the Heirs of the Body of 


: Ma WW;nn. To ſupport which, a particular Eſtate for her Life 
„ e | muſt 


— 


- "wan 1, * 
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muſt be Witel by Implication ; and then thaw wou! 1d be an 
Eſtate Tail executed in Mrs. Vynn, which would have been 


barred by the Recovery, and ſo the Defendant in Error would 1 
be defeated. But there is no need to determine this Point: \ 
For we think, that if this cannot be conſidered as a contingent T 
Remainder, executed in Mrs. Wynn by plication of Law, it , 
muſt be conſidered, : 
. As an executory Deviſe, firſt to Mrs. Wynn, then to Mr. "0 
2404 And if ſo, they are both too remote, and therefore void. 1 
It is now ſettled, that you may entail by way of executory Deviſe t 
for a Life or Lives i 2 being, and twenty- one Years after. But 2 
this is a Deviſe to the Heirs of the Body of Mrs. Mun by her —N 
ſecond Huſband, (during the firſt Marriage) on Failure of the 
* nos go Heirs of her Body by the firſt; which may laſt for 4 longer 
| Period of Time in ſuſpence, than the Law has ever yet allowed. fi 
And being void, the Reverſion deſcended to Mrs. 1 as 
Heir at Law. | | 
£2: PTY | v 
Judgment reverſed per tot Cur. 5 
fi 
0 | Luke againſt Llo d. W 5 1 2 al 
; LH M 0X ODE. Sor I, 41 * 
In Caſe of CTION by the Wy of a Ship againſt a Merchant for | 
| Freidhe _ Freight. The Ship was bound to N. but taken by a 
: oe 1 wok 3 ranch Privateer; and carried into Plymouth afterwards, being 2 
_ to the Goods retaken by an Engliſo Man of War, who had hal f the Goods 01 
e ger for Salvage, ſhe not being retaken within ninety-fix Hours, | 
| b g The Voyage to N. is uſually performed 1 in twenty-one Days, 
dns kr but the Ship was taken on the 17th. On her Return, the Mer- Ir 
chant (without the Concurrence of the Maſter) took away the 0 
. Remainder of his Goods after Salvage paid; and the Queſtion 5 
dl 


was, whether any, and what Freight was due for this imperfect | 
- Voyage. | | | | 


Per Mansfield Chief Juſtice et Cur. The eſtabliſhed Rules | 
an eb Caſes are the following? w z thn T ad N 


2 
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* a ? s 
* 


If a hip is diſabled foi panfu her voried by any 
| Fs Calamity, the Maſter has his Option to refit the Ship 


within a reaſonable "—_ or hire another. If the Merchant 
refuſes to let him hire another, the Merchant muſt pay him the 


whole Freight. 4 Fr 

2 Tis nothing to the Maſter, whether the Gods faved are 
Whole: And the Merchant cannot pick and chuſe, but muſt 
abandon the mann not Part, in caſe he thinks them not 


want the Freight; for? 15855 oo 
”; 6 


for the Goods ſaved. 


In the PTA Caſe, frame reight is certainly due, but not the 
= whole Freight; for the Maſter acquieſced in the Merchant's 

Conduct, who took away his Goods; and he did not offer to 
hire another Ship, which he might have done. He has there- 


another Conveyance; and can only be paid ratably, for ſo much 
af the ve as was rn 


only due for a Moiety. 


in the Rhodian Law. 
Oleron. (eff. 4. 


Conſolato del Mare. The Laws of 


ann Louis XIV. A. D. 1681. par M. Colbert, art. 18, 19, 


chuſe to mention. 


N18 N 


Goods are ſold. | 
Z 'T here- 


damaged or otherwiſe; for an Average Freight is due upon the 


Z take to the Whole, if he takes to any. But the Merchant may | 


OE Caſe of Calamity; the Merchant i 18 s only to pay Ne oh T | 


fore made his Election, not to furniſh the Merchant with 


| N : : . 
4 only half of as Goods were faved, the other helf > 
being due to the Recaptors ; therefore the ratable Freight is 


2 ra 2 
4 71 75 7 


The Law in theſe Caſes 1s laid down agreeably to theſe Rules 


Uſages and Cuſtoms of the Sea (in French) 
Roca Notabilia de Navibus. Num? 81. Edit. 1655.0 r- 


„Ii. 3) 21, 22. And many more Authorities than [I * M.) 


What Profit the A may make of the Goods is totally 
immaterial to the Freight; for that becomes due before the 


rene 
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Therefore let there be Judgment for. the Plaintiff with Da- 
mages equivalent to the F reight of one Moiety of the Goods, 


for Part only of the Voyage, vis. in the Proportion of ſeventeen 


to twenty-one. 


7 5 2 1 * 6 4. Chinbans againſt v Preſton 


Ab 2 ? ran 8 'OTION to quaſhan Order of Seſſions, eonfrmin gan n Order 
lia VV! "nt — of two Juſtices, for the Removal of Edward N oung and 


b 
* F 
: x 

* 5 
© F 
4 
4 
1 Þ 
. 7 
z 
ef 
: 


Ne er N Treſpaſs and Aſſault, "he 


- Aﬀitlavit al- 


is void, guad Rebecca his Wife, and a young Child, from Preston to Chin. 


Settlement, 


he Wo. Dam, as th 


man cannot 2 
I * 
be removed P eared, th t E 


as Wife. Rebecca when he was 


of the Huſband's laſt legal Settlement. It ap- 
Young was ſince the late Act married to 
der Age, and without Banns or Licence. 


Wherefore it was argued, that ſhe could not be removed as his | 


lawful Wife, the Marriage being void. On the other Band it 


was contended that the Marriage Was not void but only verdable, 


138 the Settlement of the Parties. 


Lord Manifeld Chief Joflios: There is this plain Diſtinction 
between things void and voidable. Where the Law makes a 
thing void for the Benefit of the Parties concerned, they may 


wave that Advantage if they pleaſe. But the Marriage Act i; 


avowedly made againſt both the contracting Parties [F go 
Juſtice added, and again}? the innocent Children too] a 


therefore they ſhall not wave the Diſabilities of it at their own 


Option; the Marriage is void and null to all Intents and Pur- 


poſes, even tho' the Parties ſhould afterwards agree to it, where- 


i ever the Fact PO _— NE to the Statute. 


Order quaſhed for tot. Cur. as. to Rebecca anch the Child. 
Confirmed as to the Pauper Edward. 


„ 


Seal again 7 F.. 


. . , 7 4 Se, 


Bail in X- 


taglt. Circumſtances of which, he directed 200 J. Bail to be given. 


0 „„ „„ Now 


laintiff made Affidavit before 
loved tolelen 1 F9oter Juſtice, to hold the Defendant to Bail; on the fiagrant | 


a RE. aa RE ann fs. 8 ne 
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Now Mr. Stow moved on a counter Affidavit to leſſen the Bail. 
But the Court ſaid it was a new Motion, and if the Plaintiffs 
Affidavit was falſe, he muſt be indicted for Perjury ; as in the 
common Caſe of Affidavits for ſpecial Bail. 
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The End of Michaelmas Term, 33 Geo. 2. 1759. 
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PFoxcraft againf} Devonſhire. AS Hax. g8/. 

TNDEBIT ATUS Aſumpſit by Foxcraft, Aſſignee of one Payment of 
+ Satterthwaite a Bankrupt, againſt Devonſhire a Factor, for — _ 
5000 J. The Bankrupt after the Act of Bankruptcy committed, dit of a de. 
but before Commiſſion ifſued, had conſigned Goods to that er. ufthent 


er, without 


Amount to Devonſhire's Houſe, who ſold the fame; but had 1 

paid ſeveral Bills of Exchange drawn by Sagferthwatte (ſome of ruptcy, not 

which were paid before, ſome after, the Confignment) equiva- N 

lent in Value to the Goods conſigned, for which he demanded 

an Allowance. The Jury found a Verdict for the Plaintiff, 

and now upon Motion for a new Trial, Noel Juſtice, who tried 

| the Cauſe at the laſt Lancaſter Aſſizes, certified that there was | 

Evidence that the Defendant ſtrongly ſuſpected the Decline of "< 2— 4 7 27 

Gattertbæaite's Affairs, and that he paid theſe Bills to ſupport a 9 1 1 _ 
falſe Credit in his Principal; and that thereupon the Jury found ＋ 7 ty © b 2 2 21 
their Verdict upon the Footing of Fraud, agreeably to His Sen- _ 72 . 27 GJ 

timents and Directions, +54 SV Io a 
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10 was argued for 4 Defendant by Morton, Apinal. and 
Wynn, that upon Indebitatus aſſumpſit, which is an Action found. 
ed upon a Contract, the Plaintiff ſhall not be allowed to affirm 
the Contract in part, by availing himſelf of the Conſign- 
ment, and to diſaffirm it in part, by alledging a Fraud in the 
Sale; Gea/borough and Wilſon. Thomas and Whytt, 1 Geb. I. 
coram Lord Macclesfield Chief Juſtice. Wilſon and Porter, 


3 Geo. 2. Dillon and Hyde, M. 1749. The Aſſignees have 


their Election, and may either conſider the Defendant as 2 
Wrong-doet in an Action of Trover, wherein no Set-off is ad. 
| mitted ; or they may conſider him as a Right-doer, in Indebitatus 
 afſumpſit, and call him to account upon the Breach of Contract, 


and then they muſt allow the whole of the Account. In either 


Caſe the Defendant would be ſafe. For in Trover, a tortious 


Converſion muſt be proved; but none ſuch appears in this Caſe, 


He came to the Poſſeſſion of the Goods legally ; the Cuſtody 
was legal ; the Sale was legal ; as a Servant and by Direction of 


1 ie. In the W A the Defendant was indiſ- 


putably entitled to an Allowance of ſuch Part of the Bills, as were 
paid before the Conſignment. For the Stat. 19 Ge. 2. extends 


to this very Caſe, of Money paid i in a Courſe of Trade. Collet 


and De Gols, Ca. temp. Talb. 65. Brown and Williams, 2 Cb. 
Caf. 13 5. When a Purchaſer bond fide, has a legal Eſtate veſted 


in him, before the Bankruptcy of the Vendee, and afterwards 
advances more Money to the Bankrupt, ſans Notice of the Ac 


of Bankruptcy, the Court will not enquire ſtrictly into the Time 
of lending it, fo as to injure him; tho' an origins! Purchaſe 


after the Act of Bankruptcy committed, and within five Years 


before the Commiſſion iſſued, is void. So too in the preſent 
Caſe, the Defendant having once got a legal Lien on the 
Goods, ſhall be allowed his whole Diſburſements on the Bank- 
rupt's Aceount. There is great Difference between a Merchant 
and Factor, and two independent Traders. 2 Mod. 242. Myers 


and Soleby. Action will not lie againſt a Servant acting in 


Obedience to his Maſter's Commands, unleſs the Command be 


to do an apparent Wrong. If a Maſter who has committed a 


ſeeret Act of Bankruptey, ſends his Servant to Market with 


Cattle, and he tells them, ſhall he > be accountable to the Aſ- 
i | | . fignces 
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Gonces | in Trover ; or if he pays that Money by his Maſter's 


Order, ſhall he be liable to Indebitatus a/jumpſit ? The Caſe is 
the ſame at preſent. All Dealing by F actorage or Commiſſion muſt 


be at an End if, by Relation and Fiction, all Conſignments af- 
ter a ſecret Act of Bankruptcy muſt be void, and make either 


the Factor a Wrong- doer and ſubject to Trover, or accountable 
to the Aſſignees for the Value, though paid in a Courſe of 


I Trade. Though by the Judge's Report we are precluded from 


arguing the Circumſtances of Fraud, yet whether the Whole of 
the Caſe be for us or no, if we are intitled to any Allowance, 
as we certainly are to ſome, we ought to have a new Trial; 
ſince no Allowance has been made at all. 


Norton and 1 ates for the Plaintiff argued, that the finding of - 


Fraud has contaminated the whole Caſe of the Defendant, ſo 
that he is intitled to no Favour. That Afumpfit is a better 
and more equitable Action than Trover, as it admits a Set-off 
and prevents a Circuity of Actions. That the Caſes cited only 
prove, that a Man cannot bring Aſumpit for Part of the Goods, 
which ratifies the Contract; and Trover for the Reſidue, which 


| ſuppoſes a Wrong done. That an Afumpjit does not ratify 


the whole Contract in the Manner contended for, but /ub modo; 
it affirms the Act of Sale, but does not affirm all other Tranſac- 
tions between the F actor and Bankrupt. The Lien of a Factor is 


only on the Goods of his Principal} but the Confignment was after 


the Act of Bankruptcy, when they were no longer 47s Goods. 
Suppoſe it before; yet it would be of dangerous Conſequence 
if, after an Act committed, a Bankrupt is allowed to draw 


Bills on his F actor or Agent, or increaſe a. Licn which they had 
desen 


3 Cay, Mansfield Chief Juſtice: 3 The "=" 
in this Cauſe was, whether the Defendants as F actors were to 


be allowed to retain theſe Goods as a Satisfaction for their Com- 


miſſion and Expences, and alſo for the Bills drawn by the Bank- 


rupt, or only for the former. The Plaintiff ſtarted a preliminary | 


Point, whether the Tranſaction of the Bills was or was not frau- 
dulent. The Jury found it fraudulent ; and though the Jury 
might judge wrong therein, yet if upon the whole Caſe the true 
Juſtice is evident with the Plaintiff, the Count will not grant 


a neu- ir al. 


But 


N 
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Factor to the Bankrupt, which prove (according to the Report) 
that a falſe Credit was given to the Bankrupt, to prevent an 
open Bankruptcy. Had the Tranſaction been after Notice of 


f have been agreeable to the Terms of the Statute 19 Geo. 2. but 
as this was before Notice of the Act done, the Direction (we 


unleſs ſome Friend will ſtep in to lend them a helping Hand 


ing Bills; yet theſe were never denied to be real Debts, and are 


— 


But we are not clear, that this Action of Indebitatus afſſumpſit 
does not affirm the whole Tranſaction. It plainly allows the 
Factor a Lien on the Goods for his Commiſſion and Expences, 
and why not for Money by him advanced on the Credit of the 
Trade? Beſides it may be queſtioned, whether as the Goods 
have been ſold and turned into Money, which made the Factor 
a Debtor, he is not within the Statute 1 Fac. 1. c. 15. as having 

by paying the Bills) paid his own juſt Debts to the Bankrupt, 
without Notice of his actual Bankruptcy. Wherefore we have 
no Reaſon to ſuppoſe, that, abſtracted from this Circumſtance 
of Fraud, the true Juſtice of the Caſe is with the Plaintiff, 
This makes it neceſſary to conſider the Fraud alledged. 


We do not think there was a Fraud proved, ſufficient to 
found the Direction of the Judge, and the Verdict of the Jury. 


Fraud is ſometimes a mere Matter of Fact to be determined 
by a Jury; ſometimes it is a Concluſion of Law from Facts 
agreed on between the Parties. The Fraud here alledged is of 
the latter Kind. a | 


| The Evidence of F and in SiO are Letter 5 ſent from the 


the Act of Bankruptcy committed, the Judge's Direction would 


all think) was a Miſtake. 


It is no Act of Fraud, for a Factor or any Perſon whatſo- 
ever to advance Money to another, to keep off an Act of Bank- 
ruptcy. On the contrary it is a generogs, humane, meritorious 
Act. Men in Trade may often be liable to Failures, from Ac- 
cidents abroad, though their own Subſtance be extremely great, 


for the preſent. Nothing is more common among Merchants, 
than for a fictitious Credit to be kept up, by drawing and redrawv- 


always 


— 
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always admitted as cs Nor is the Caſe of a Factor i in the 


leaſt more unfavourable than anothers ; they are liable to great 
Impoſitions from the Merchant, who may conſigu his Goods 


differently from what he promiſes to do; ſo that they are not 
| altogether ſo ſafe as it has been argued they are. = 


On the whole then cannot be a greater Paradox, than that it 
ſhould be a Fraud for a Man to lend his Money, with no other 


View but a Change of being repaid it. 


Noel Juſtice has 1055 conſulted wich, and agrees that the * E I 
Matter now appears in a different Light than at the Trial, and 1 
concurs with us, that theſe Facts were not t ſufficient to ground 4 


Concluſion of Fraud. | : | 


| Unleſs there be a new Trial granted, the Defendant muſt 

To reſort to Equity, becauſe legal Allowances were not made to him 

7 at the Trial, as was done in the Caſe of Hahn and Hyde. 
Therefore per tot Cur. Let there be a new Trial on ren of 


„ Demiſe of Johnſon, 


42 
IL) PR” . , F a 7 
CCC * 3 


againff | 


/ 


* . : 
P 


Keen caſual Ejector, Morgan et a Tenants in Poſſeſſion. 1 
INE Ejectments were delivered in the County Borough of Leave to |, 
Carmarthen. Serjeant Nares moved (ſeconded, at his Re- 2 ö 

„ by {elf and others) for Leave for the Defendant to plead te in Ejcfiment, | 1 

the Juriſdiction of the Court of King's Bench, on the Authority Ln = AY 

of a Caſe of the like Kind moved by Mr. Morton H. 318. 2. 4 

fobnſon on Demiſe of Wilhams againſt David. The common f | = 1 


Practice of the Court is to receive Motions for Judgment againſt 
the caſual Ejector ai, &c. after the Term is ended; and then 
upon the common Rule, the new Defendant has no Opportudity 
to plead to the Juriſdiction, or to move for Leave ſo to do. Rules 
to ſhew Cauſe were grinds, and afterwards mal abſolute. 


vol. 1. . | 3E 5 [Qu. 


l _ . — — — - — — 
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[Qu. Whether regularly the Motion ſhould not have bow” 
« that the Tenant in Poſſeſſion, when made Defendant, may hay, 
% Leave, &c;” for the Rule now granted ſeems only to affect the 
coral Ejector, the me then Defendant. ] | 


The King . Gibſon. 
pct AY. 

Reaſon why R. Norton moved to quaſh an We of 8 =" 
"= 5 being indefenſible was accordingly done; the Defendant 


4 N 1 entering into a Recognizance to abide the Order of the Seſſions 
nen an 


der of Baſtar- below ; 1. which Was the Reaſon (the Court ſaid) why the per- 
1 * ſonal of the * was in theſe Caſes always 


required. 


. £2 ” 9 4. Gardiner againſt Croſedale. 


1 1 CTION on a Policy of Inſurance made on 2 Ship | 
turers fer a A trading to Greenland, which inſured her againſt all Perils, 
—— Ice only excepted. She was damaged in a Storm; upon which 
* the Owners broke ker up at Bergen, and then brought this * 
partial Loſs. againſt the Inſurers for the total Loſs. The Jury found a Ver- 
dict for the Plaintiff with 201. Damages, for a partial or Average- 


Loſs. 


Morton moved to ſet aſide the Verdict, and to enter up Judg- 
ment as in Caſe of a Nonſuit ; becauſe (he argued) the whole 
Declaration is ſubſtantive, the total Loſs is the Giſt of the 

Complaint; and therefore, unleſs the Caſe be wholly proved, 

the Plaintiff muſt be nonſuit. Deaz againſt Dzcker, Stra. 1250. 
: Inſurance on Goods in the Durſley Galley, which. was taken 
buy an Enemy, and cut out of Port eight Days afterwards. Plain- 
tiff brought Action for the total Loſs. It was infiſted for 

the Defendant, that as only Salvage was to be paid, therefore 

only an Average-Loſs could be recovered for; which was not 
within the Declaration. Chief Juſtice ſaid the Plaintiff muſt 
recover in the preſent Caſe ; but it might have been otherwiſe, 

had the Ship been. nden before it was carried intra Fræ- | 


Sidi. | + 


ve 


ne 


nilton and Vrere, 2 Saund. 169. 


loſt his Apprentice, per quod Servitium amiſit pro Reſidus Tow mini, 
if he recevers for the whole remaining Term, when Part of it 


within the Policy. It may be ſaid, that the Defend 
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Aim on the ſame side cited Hern and la and Ha- 


15 . to come, it 1s 1 


E. Harvey on che ſame Side. Had Ne gone by Default, 
the Defendant would have admitted all the Declaration, and 


therein the total Loſs, for which only, the Jury could have aſ- 
ſeſſed Damages on a Writ of Enquiry, and not for an Average- 


Lol | | 1 


Lord Mansfeld Chief Juſtice. This Point of a partial Loſs 


was reſorted to, late in the Trial, after I had delivered my 


Opinion, that the Plaintiff could not recover for a total Loſs. 


The Defendants contended, that no Recovery could be had for a | 
partial Loſs on this Declaration. I gave no Opinion; but di- 
refed a Verdict for a partial Loſs, ſubject to the Opinion of 


the Court; and the Jury aſſeſſed Damages leſs by half than what 


was proved. I can hear of no Determination upon this Point. It 
therefore ſtands upon Principles. 
be had for a partial Loſs. - 


And I think a Recovery may 


Declaration. 


Damage that has ariſen to the Ship. As to the Totality or Par- 
tiality of the Loſs, that is only material in refpe& of the Quan- 
tum of Damage: The Ground of the Action is upon the Perils 
ant does not 
come prepared to make a Defence againſt any Thing, but the total 


Loſs laid in the Declaration. But he ſhould come prepared to ſay 
firſt, Whether he ſigned the Policy; and ſecondly, whether any or 


but little Loſs accrued. The contrary Doctrine would introduce 
great Inconvenience, by making diſtin& Counts requiſite for 


every poſſible Species of Damage, and every poſhble Quantum of 
Loſs. I therefore think the Plaintiff on ſuch a Declaration ** 
recover. either the Total laid, or any Part of it. 


Denni 22 Juſtice. There are many Actions wherein nothing | 


can be recovered but ſor a total Loſs; but this is not one of 
them. 


- 


If a Perſon declares that he 


This is an Action on the Caſe, 
which is a liberal Action; a Plaintiff may recover therein 
whatever in Juſtice he ought, conſiſtent with the Grounds of his 
He may recover leſs than he lays, but not more. 
The Action is grounded on the Policy of Inſurance, and the 


* 
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ww. This 3 18 an g Ation hor Bikes, in Which is, Plai Rea 
ſhalt recover pro tanto according to what he proves. - A ln 
Action of Waſte for pulling down a whole Houſe, a Man may 
give Evidence of Pes down Part of it it. It is 2 nn clear 
Caſe. 1 0 990 


ien 


| Foſter Juſtice l Wilmot © ie 4n all Aa on 
the Caſe the Subſtance of the Count is Damage aſſigned; the! to. 
tal or partial Loſs is only the Meaſure of that Damage. On a 
Writ of Enquiry, the Plaintiff could have recovered for no more 
than the Damage proved, and if he had not proved the whole 
Loſs, he muſt have recovered for what he did prove. | 


"The PosTEA was delivered to the PLa1 NTIFP, 


-- 


n . 
<= 3h 


WL - 2 oS 2 gr. , | Strong againſt Tear. 


= 77 I ; 3 —"RROR Fwy 1 Nane in Ireland. On Ejectment te 
= N Jury found a ſpecial Verdict, that by Settlement 22d De. 
the Genera- cember 1711, Audley Mervin, 1 n 4 3 aeg, 55 his ve SEP} if 
Henry with Mary Tichburn, conyeyed Lands o 1800. Fer 4 / 
num in Tyrone, in in Truſt for himſelf for Life, Remainder to Hr 1 
* for Life, Remainder to the firſt and other Sons of the Marriage i 
| tbe collected Tail Male, Reverſion to himſelf in Fee. Audley being alſo ſeiſed 
* l in Fee of other Lands i in Meatb and Tyrone of 5001. per Arnniim, 
Wu. and having three younger Sons, Audley, Jam̃es, and TBeopbiluss, and 
| four Daughters, he, in 1717, made his Will, beginning thus, 
« And as to 4/ my worldly Eftate, Ge. and then deviſes to his 
Wife Olivia by ſpecial Deſcriptions the laſt mentioned Lands in 
«© Meath and 7 Tyrone, and alſo all other his Lands, Tenemetits'and 
4 © Hereditements in Meath and T prone, whereof he was ſeiſed in 
« < Fee-fimple; to the Uſe and 1. that his Wife might take 
t thereoutan Annuity of 1001. for Life, and ſhould raiſe by Sale, 
5 Ge. a much Money as would pay the Debts whey! ſhould 
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cc unſold, &c. 6-44 _ Remainder 1 to. the Uſe af his Sons 
4 « Audley, James, and Theophilus ſacceflively for Life, and to their 
© firſt and other Sons reſpectively in Tail Male; Remainder to 


| | his Daughters as . in Common i in Tail; n to 
N 5 2 | | | wg % 


1 n 
n 
* 


r GE NL OS 
8 1 —— 90g gin 
Oy 


i 
£ 
j 
2; 
14 : 


NE 


Ss 0 ” 3% Woh 2 


— CR 


Hilary I erm 33 Ge. 2. K. B. 201 

< two of his Nephews in Fee. Proyiſo, that if Henry and Aud- 

« ley die without Iſſue in the Lifetime of James, ſo that the 
Eſtates ſettled upon Henry Fri ſhall come to James, the 

« Lands deviſed by Will ſhall go over to Theophilus.” The, 

Queſtion was, Whether the Reverſion of the ſettled Eftates by 

the Deed of 1711 paſſed under this Will to the Deviſces, or 

whether it deſcended to the Heir at Law. In Eaſter Term 1759 

Judgment was given in the Court below, that it paſſed by the 
Will, and the Alience of the Heir at Law brought this Writ of 


Error. 


e AE a 45%: EE 


 Knooler for the Plaintiff in Error argued, 


1ſt. That the Teftator never intended to deviſe this Reverſion 

by Will, as he diſtinguiſhes his ſettled Eſtates from the Lands | 2 
deviſed. In Comyns and Sympſon, in Common Pleas, Mich. 1750 SC12925 72. 4 
Milles Chief Juſtice, Birch and Gundry Juſtices, were of O pinion, 2; ed he e. 
that where an Eſtate is particularly diſpoſed of in a Will, thedbonrs of 277 e 
Reverſior of it will not paſs by a general Refiduary Deviſe in | 
the ſame Will, provided there be ſomewhat elſe that paſſes to 2 * 7 
datisfy the general Words. Burnet Juſtice, „E I Cog ins 
fr ppl wo GE I ! 
N ꝛdly. That if he did intend to deviſe it, it muſt paſs (if at all) Query, If . 3 
as an executory Deviſe; but the Contingency is too remote — ůͤů i 
for that Purpoſe. An Eſtate ip /ytupo, to veſt on a Contingency Fant onthe h A. A 
precedent, 1s the Dei SG, DeviſeF. The 3 | : — Co: 1714s | 
have gone very far to ſupport Executory Deviſes. They have 5 „ 2 1 
been held good, if to take effect after one Life or more in being: Ho bee ee, 4 
Or after two ſucceſſive Lives: — Or after one Life in being, 7/72 2 9. 4 4086 
and 21 Years after. A Devile to the unborn Son of a "Wing "=M 
has been allowed, becauſe the Contingency muſt happen within 

one Life: — And one to the unbora Son of A. B. when he ar- 

rives to the Age of twenty-one has been alſo held good. But 

this Caſe exceeds them all. This Deviſe takes effect after Pay- * 

ment of Debts indefinitely, which may ſurpaſs the longeſt Term 

hitherto allowed. The Inquiry here is not how ſoon the Eftate 

may veſt, but how ſoon it muſt veſt; what is the Jongeft Time 

chat can poſſibly happen before it veſts. The Court cannot 

fore ſee when the Debts will be paid. Bagſhaw and Spencer 

in Chancery, M. 1748. A Deviſe after Payment of the Teſtator's 

„ . Debts 
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Debts dy” Lord Hardwicke held i it tog > remote a Con. 


ter, as this Statute is. So held 25 April. 1733. Lord . 2 


via s was only a perſonal Power to ſell; therefore the Contin- | 


in Bagſhaw and Spencer. Objection 2. By an Irifh. Statute: of 
_ Limitations, lately made, no Claim of Debts is allowed, unleſs 


th Generality of his Introductory Clauſe, All my worldly Ef. 


croft, 2 Vern. where all my Eſtate in the World was held to car- 


are large enough to carry it. Cheſter and” Cheſter. 2 Fern. V. | 


Verdict, and therefore from the Compariſon of this, with the 
_ Iriſþ Statute of Limitations, the Law will conclude there were 


——— 
tingency, to ground a good executory Deviſe. Objection 1. Ol. 


gency muſt happen within a Life. But this was otherwiſe held 


made within twenty Vears; therefore the Contingency muſt 
happen within that Time. — But this Act does not extinguiſh. 
the Debts. It only bars the Remedy. It may, or may not, be 
pleaded ; and if it may not, there is a Poſſibility of the Contin- 
gency's laſting longer. But if the executory Deviſe was void 
at it's Creation, it could not be cured by any ſubſequent Mat. 


borougÞ and Morgan. In Dom. Proc. 
Norte for the Defendant in Error argued, 

"ta: That the Teſtator meant to deviſe the n ry 
tate; which is equivalent to the Caſe of Beechcroft and Ref, 


ry a Reverſion. See alſo Moor 341. Owen 155. There is alſoxy 
no doubt but the Words Lands, Tenements and Hereditaments 


621. 


Jay. That this will take effect as a bent Uſe to the De- 

viſees. The Payment of Debts is a mere Charge, and the 
Uſe veſts ſubject to that Charge; at leaſt it will operate as 
an executory Deviſe, the Sale for Payment of Debts being a 
mere perſonal Truſt to Olivia, and as ſuch muſt die with the 
Perſon. And the Teſtator muſt very well know, from the 
Paucity of his Debts, that the Deviſe would take effect within 
the Time limited by Law. No Debts are found by the ſpecial 


none; and, if ſo, then the Eſtate veſted immediately on the 
Teſtator's Death. | 


Per Cs. Lord Mansfield Chief Juſtice: The Queſtion in this 
> Caſe conſiſts « of two Branches. 1. Whether this Limitation 


Was 
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0 —— 


1 a by way of executory Desi. 2. Whether, 0 on che 
fundamental Merits, the T eftator meant to o deyiſe the Reverſion 
by theſe Je Words. ; | | 


2," We ſhall give no o Opinion on the firſt, becauſe'the ſecond 
will make a total End of the Queſtion. However, I think the 
ae of Bagſhaw and Spencer is not applicable to the pre- 
ſent Caſe. 


2d. The general Words are certainly ſufficient to carr 
Reverſion, if there were no particular Reaſons to the contrary. 
Indeed had he mentioned Eſtates in Poſſeſion, then the Rever- 
Jon would not have e paſſed; ; and [thoſe Words may be ſu ſupplied 
| by the Court, if they 
tention. And his Intention is very apparent from other exprets 
Words in his Will} the Proviſionary Clauſe in particular, 


whereby Þ Fe directs, that the Lands deviicd Tall — 
ames 


Part of this Clauſe ſpeaks, that he had no Intention of deviſing 
the Reverſion. Let us. ſuppoſe two Caſes that might have hap- 
pened under this Settlement. If Henry's Wife had died with- 


if the Reverſion be here deviſed, the Son of Henry and Heir at 


if Henry and Audley both die without Iſſue Male; then on this 
Conſtruction, James muſt forfeit the whole Eſtate comprized in 
the Deed of 1711, and yet the Teſtator plainly ſuppoſes, that if 
the Eſtate in Settlement deſcended to James, it would be more 
advantageous than the Eſtate deviſed. This Conſtruction would 
be therefore abſurd, in caſe of theſe two Events; and the Con- 
ſtruction muſt be uniform in caſe of all Events. Wherefore it 
is demonſtrable, that the Teſtator did not intend to cover the 
Reverſion by theſe h Words. 


he did not 3 the Reverkie was devi 


Probabl 


the Generality of the Words to thoſe Eſtates, of which he was 
ſeiſed in Fee in Poſſeſſion. 1. Locality ; his expreſſing the Place 
where the Lands lie; Place is properly applicable to Lands only, 


che 5 
believe it agreeable to the Teſtator's In- 
N-. 


opbilus, i in eaſe 1 = the e ſettled" Eſfate Half come to Every 


out Iſſue Male, and he had married again and had Iſſue; then 


Law of the Teſtator muſt be diſinherited of the Whole. Again, 


him. Every other Word throughout the whole Will reſtrains 


Ip. to eee Hereditaments, as Remainders and Rever- 
3 . 5 ſions 


— 
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1 
lions. Thus Deviſes of Lands havs been held : to paſs only 2 
Man's Land:; but Deviſes of one's Eftate will convey the wh}, 
Intereſt : Yet where Locality is annexed to the Word Eftate, it 
has been reſtrained to the Lands in Poſſeſſion only. 2. When 
a Man intends to deviſe a Remainder or Reverfion, he uſual. 
expreſſes them by thoſe Names, and does not leave it to be col. 
lected from the general Expreſſion of /zi/ed in Fee-jimple. But 
theſe are only additional ſtrengthening Arguments; it being 
clear in this Caſe, that the Teſtator did ot mean to deviſe the 
Reverſion, and therefore we ſhall upply the Words, in " I efron, 

which are wanting. 


Such ſupplying is not without Example. In Coryton and 

Hillier, a Deviſe was for 99 Years, omitting the Words if 4 

ſhould jo long live; Lord Hardwicke Chancellor, thought from 

the Nature of the Settlement, that this was the Intent of the 

Sth of May, Teftator, and that theſe Words ſhould be ſupplied to correct, 


1768. This 
TS, qualify, and reſtrain that general Deviſe. 7 his Caſe is much 


| (al | | 
amel wg ſtronger ; becauſe, there the Intent was collected only by Implica- 


. Dom. Froc. tion; here it is collected from the expreſs Words of the Teſtator. 


Foſter and Wilmot Juſtices accordant ; Denniſon Juſtice (abſent 
at the Argument through Indiſpoſition) gave no Opinion. 


JuDGMENT REVERSED. 


Smith again/} Stoteſbury. 


Promiſe of a RROR from the Court of Stepney. The Plaintiff was 
* . a2 Sheriff's Bailiff, and had arreſted one Redſhaw at the Suit 


7 en of one Stanton, on a Capias from the Common Pleas for 2 gol. 
gal, and W ö 


not maintain Redſhaw had procured the Defendant Stoteſbury to be Bail for 
3 50 him, for which he was to give him fifteen Guineas ; and, in 
| order to influence Sith to accept of his Bail, Stoteſbury agreed to 
give him ſix Gaineas and an half, when Redihaw paid him aha 151. 
which he ſoon after did. But Stoteſbury failing 1 in his Promiſe 
to Smith, he brought an Action on the Caſe in Stepney Court, 
 fetting forth this Matter in his Declaration, and alſo counted on 
K gencral Indebitatus affumf/; . On Non OW pleaded, and 


Iſſue 


* 


— 
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it. 


— e * — Wer * 
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== 3 * 5 Ply CY na Verdict For the Plaintiff, 
5 with 41. 1498 Damages (the Juriſdiction of that Court not ex- 
9 tending to 5 J.) and Judgment was entered for the Plaintiff. 
But in the King's Bench the Court were all of Opinion, that this 
er an illegal Conſideration, 4 eranſed the ian, with 


1 much mae 10 hien; 


A E 
« $484 44 88989 
ey Wa > $ 
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0 TION AY the Sheriff of Gloweeferding for a falſe 
Return. The Caſe was, that Timbrell had recovered 9210. 
Damages againſt one Hinton; and the Under-ſheriff, by his Bailiff, 
on 27th September 1757, executed a Fieri ſacias for the fame, 
and, on 10th of October following, the Bailiff paid the Money 
to the Under- ſheriff, who kept the ſame for near a Year ; when 
| being called upon for a Return of the Writ, he (in Trinity Term 
17 58) returned, that the Goods remained in his Hands p De- 
fectu Emptorum; which being falſe in Fact, this Action Was 
thereupon, brought againſt the High-ſheriff, and Judgment-was 
had by Default; and in Auguſt, 1759, a Writ of Enquiry was 


J 9% AS ro. , ß Ant CSS 


on the Part of the Defendant. Pending this Suit, viz. 27 Fe- 
bruary 1759, a Commiſſion of Bankruptcy was taken out againſt 


ed 22 September 1757, previous to the Execution of the Fer: 
| facias, whereupon the Defendant, the High-ſheriff (the Under- 


the Hands of the Aſſignees. And upon theſe Circumſtances, 
| Serjeant Nares and Mr. Norton moved, to ſtay all gs 
againſt the Sheriff, as the Money levied was clearly the Prappr- 
ty of the Aſſignees, according to the Doctrine laid down in 
Cooper and Chitty. M. 30 G. 2. (v. page 65.) But the whole 
Court declared, that it was allowed in that Caſe, that if the 
Sheriff levies the Money and pays it to the Plaintiff, before 
any Commiſſion ifſued and without Notice of the Act of Bank- 
n ws will at all events be ſafe. 


dee in the ſlay: Caſe it was ruled by Lord Mansfield 
Chief Juſtice, & tot. Cur. that no Difference can be made be- 
obe. ARS — 3 teen 


9 * 


Court will not 
take Notice 

in a collateral 
Way of a 
Commiſſion 

of Bankrupt, 

in order 

to ſcreen a "A 
Sheriff who | 
has acted dif- 
honeſtly. ' 


es (which aſſeſſed 92 J. Damages) without any Defence 


Hinton, the original Defendant, and an Act of Bankruptcy prov- 


ſheriff being run away) paid the Money gth June 1759, into 


— p — eos — er eee 4 4 ene © - 
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tween the Sheriff and Under-theriff: That where an Officer acts 


fairly, and is under real Difficulties how to conduct himſelf 
the Court will endeavour to help him as far as poſſible : But 


here the Behaviour of the Officer (i. e. the Under-ſherif) is 


moſt unjuſtifiable, diſhoneſt, and contrary to the Duty of his 


Office. The Delays made by him at firſt were trivial. And 


even after theſe, when called upon, he might have put the Bank. 
ruptcy in Iſſue, by returning Nu//a Bona. Inſtead of which he 
makes a notoriouſly falſe Return. When an Action is brought 


for this, then a Commiſſion is taken out; and the Sheriff, "I 


ſave the Coſts of the Suit, makes a Bargain with the Aſſignees, 


pays them the Money, and then applies to this Court to be aſſiſt- 


ed and protected. We will not interpoſe to protect an Officer 


who has thus miſbehaved. Let him take the Conſequence of 
his falſe Return. Had he made a true one, or paid the Mo- 


| | ney into Court, we would have protected him. We are Strangers 


to this Act of Bankruptcy and the Proceedings thereon, which 


for ought we know may be fraudulent; and it is now too late 
for us to take Conuſance of it upon this — 


Non was DISCHARGED, 


2277 . PI The King again the Inhabirants of vox. Hants. 


Colin of 
Hiring ſhall 
not be pre- 
ſumed. 


R. Norton moved to quaſh an order of Seffions confirming 


a Removal of a Pauper from A. to B. It ſtated, © that 
sit appeared from the Pauper's Evidence, that about forty-eight 
«« Years ago, being then about eight Years old, he lived fix 


« Years with one Mr. Pike upon Charity in B. and ran of 
Errands &c; but that no Contract was entered into between 


« Pize and the Pauper, nor any Wages ever paſſed between them. 
*© Whereupon the Juſtices declare, that at this Diſtance of Time, 


* Contract muſt be preſumed between Pie and the Pariſh, 
* or the Father of the Pauper, and adjudge it accordingly, and 


_ that the PR was ſettled in the Pariſh of b. 5 


SY 


Mr. Gould, in ſupport of the Order, argued, from the Caſe of 


Crediton end Wincanton A. D. 1749, that a Hiring ſhall be 1 


" | ed 


= 


Hilary Term 33 Geo. 2. K B. 207 


— 


: * a general . beneadh there a Hiring for a Year was 
preſumed from a general Hiring. And he inſiſted, that there was 
no Neceſfity for the Contract to be between the Parties them- 
ſelves, it being equally your: if made -by the Parent for his 


Child. 


But without hearing the Counſel in Reply, the Court, 
Deniſon, Foſter, and Wilmot Juſtices, (abjenfe Chief Juſtice) 

agreed to quaſh the a there — n no Proof of 

2 Contract. 


8 


ne 


R. 1 obtained 2 Rule to ſhe vy Cauſe, why, on Court in 
Payment of 3s. 9d, to the Plaintiff, all Procezdings clined to diſ. 
ſhould not ftay, on an Affidavit that there had been only one l 
Tranſaction between the Plaintiff and Defendant, on which 
there was a Balance due to the Plaintiff of 3s. 9 d. for Horſe- 
keeping, for which this Action was brought, and 10 1. Damages 
laid. Afterwards Mr. Huſſey ſhewed for Cauſe, that the Debt 
was really 19 5, for which the Cauſe of Action aroſe in Dorſer, 
but that the Defendant lived in Somerſet, and therefore wass 
not ameſnable to any inferior Court. Whereupon the Count „ 
tecommended, to ſtay all Proceedings on Payment of the 197. to ; 


1 which both Parties conſented. 


Johnſon alſignee of A Bankrupt, againſt Smith, an 9 
Gael, Nie, Executor. E be. /B3. HCY Poor 460 


85 UM P SIT for Grads fold and delivers to Smith's 
Teſtator by the Bankrupt. Plea, Nan aſſumpfit infra 6 


Annos, before the exhibiting of the Bill. Replication, that on PR IF the 
Statute of 


28th November, 32 Geo. 2. the Latitat was ſued out, and the 7;-:...:.., 


Undertaking of the Defendant was within fix Years preceding. my „ a 
rom the 7, ¼ ( 


Rejoinder, that by the C uſtom of the King's Bench, a Latitat ſued or the aftual 
out after the End of the Term is ſuppoſed to have iſſued with- 1 | 
in the Term preceding, and that the Latitat in this Cauſe was | 


not 


ao | | Hilary: Term 33 Geo. 2. K. B. 


not ſued out till the 8th Dama: 22: Geo. 2. and that the Un. 


diertaking was not within fix Years before ſuch actual ſuing out, 
Plaintiff dcrurs, and Defendant j y_ in Demurrer. 


Serjeant Poole for the Plaintiff as that =D Statutes of Li. 
mitation ſhould take Place from the Tefte of the Latitat, and not 
K from the actual Suing out, and cited 1 Lev. 271. Cro. Car. 204. 
1 Ro. Abr. 5 33. 1 Sid. 53. Sty. 156. Carth. 233. . 
. 150. 1 Lutw. 333. Jones and Burnet. Hoare and 
Gates, Caſes King's Bench, temp. Lord Hardwicke, 73, 95. 
183. Medca F and Burroughs. P. 14 Geo. 2. He obſerved 
alſo; that in Fines and Recoveries, the Dedimus and othe rfor. 
mal Parts are uſually ſued out before the Original, tho' that is 
 Acſted firſt ; and if Averments be allowed againſt the Time; 
of their Teſte, all the Aſſurances of the Kingdom would be 
ſhaken. 


Mr. Yates for the Defendant argued, that the Court has fre- 
quently taken Notice of the true Time of ſuing out a Writ, in 
_ oppoſition to the Teſte of it. 1 Ventr. 262. 2 Keb. 173. 198. 
213. 2 Salk. 650. 1 Rol. Abr. 554. 8 4; 5. 7 Shd. 432. 
So too, the Statute of Frauds determines that the true Time 
of ſigning Judgment ſhall be looked upon, as the only ma- 
terial one. And there is a ſimilar Proviſion in the Stamp 
Acts. | | | 


2. This is a Caſe in which it may and ought to be done. The 
Statute of Limitations is a plain, ſenſible, remedial Act. Salt. 
421. (11 Lut. 333, contra, when inſpected, is no very weighty 

Authority.) There are negative Words in it, which expreſſſy 
prohibit the preſent Action; within fix Years, and not after. 


No Fiction or Relation of Law ought therefore to be admitted 
to clude this Statute. 


Lord Mansfield Chief Juſtice. This Point has been already 

argued ſeven Times in different Suits, without ever coming to 

Vide Page Judgment. It is high Time it ſhould be ſettled. The Court 
"T | will conſider of it and _ their Opinion ſoon. 


: The 


* 
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The | King againſ} an 4 < 4 Glen. 7 s 77 449. 


; . * 8 > 4. 3 — Wh C - 
HE Defendant Was convicted On An Indictment for a been. ar 
. s s | moved b 

7M Conſpiracy. Serjeant Davy moved in Arreſt, of Judg- os. 
ment. Mr. Gould, objected to the Regularity of this Motion, No Motion 
. a 3 f 2 can be in Ar- 
the Defendant not being in Court, on the Authority of 2 Stra. reſt of Judg, 
| | TO TED : : | ment, unleſs 
1227» | | | the Defend- 
I | | | ant be perſon- 
3 | | - | ; „ . Il { t. 
Serjeant Davy endeavoured to make a Diſtinction between Wd 


Perſons convicted of Felony and other Miſdemeſnors; and, if 

the Clerk in Court would undertake for the Defendant's Appear- 
ance in the Caſe of Miſdemeſnors, he argued that it was — 
beneficial to the Public. | F 


But the conſtant Practice being, that the Defendant ſhould 
be perſonally preſent, whenever he moves to arreſt a Judgment 
on a Conviction removed by Certiorari, becauſe otherwiſe it 
may be an Expence to the Proſecutor afterwards to bring him 

up by Habeas Corpus; the Court refuſed to hear the Motion, 
and directed the Serjeant now to move for a Habeas Corpus, 
on Behalf of the Defendant, to bring him up the ſecond * 


of next Term; which was granted. F 


The End of Hilary Term 33 Geo. 2. 1760. 


Vor. LL 55 5 3 1 3 | | : | Eafter 


210 


Faſter Term 


33 Geo 4. 1760. In the King's Bench. 


= IG. 2 344 Bora; apainf Henningron. 


Solvit ace | A CTION of Debt on Bond. Defendant craves 075 


immaterial of the Condition, which was to pay Money, on o 
wen 1 before the zoth Day of April, and then pleads, that 
he paid the Money on the 13th of April preceding. To this 

the Plaintiff demurs, as being frivolous, and tendering an im- 
material i ue. 


| Apinal for the Defendant, argued it to be a good Plea, on | 
rg 1 9 g Hh: the Authority of Tryon and Carter. T. 8 Geo. 2. Denniſon 
Faftice : This is a good Plea. The Plaintiff may make it ma- 
terial or immaterial, by his Replication. If he traverſes the 
Plea, as it now ſtands, it will be immaterial ; becauſe, if the 
Money be paid on the Day, it will fatisfy the Bond: He ſhould 
reply, that the Defendant did not pay it on the 1 3th, nor at 
any Time before the zoth, nor on the zoth; which would put 
the Matter on the _— Iſſue. | | 


1 given to the Plaintiff, to withdraw his Demurrer and 


reply. Ds 
The King again/} Bathurſt and others 


wrt os OTI O N for a Mandamus to the Churchwardens, Sc. 
Leute tobe IVI of St. Dunstan in the Weſt, to admit Villam Romaine - 
preached at a to Dr. White's Lectureſhip i in that Pariſh. Dr. Wire. in 1622, 


convenient 


Hour, may appoint any Hour they pate; and 0 their Appointment. f 
/ Wi 12 . 3 = „ 


oP 


< 


— 


| Eaſter Term ; 33 ; Geo. 2. EY E 


E 


by Will deviſed an Annuity, for 1 Su of 88 in 
Church of Rome, or other ſtraggling Opinions; who ſhould 


« Michaelmas, to the End of Trinity Term, at a convenient 
„Hour in the Afternoon (to be appointed by the Church War- 
% dens and Officers of the Pariſh) for the Benefit of Children 


Lecturer, and preached for many Years, at the uſual Hour of 


| him, which was the Foundation of this Motion. © \ 


the Pariſhioners could not repair to their Seats. Whereupon the 
| Church Wardens, at the Requeſt of the Pariſh, in Micbaelmat 
1 appointed the Sundays Lecture to be preached at ſeven in 
the Evening, and the Vicar himſelf undertook to preach at three. 
That this was in the Breaſt of the Churchwardens, and better for 
the Pariſh, who have now three Sermons inſtead of two. 


Pemberton. : 
| Norton, debe Dion and Knowler argued in ſupport of 
the Rule, that the only Offence charged on Romaine was, being 


Evil, the Vicar was defired to preach himſelf. That the Word 
Aftern:on, ex i Termini, excludes ae Hour in the Morn- 
ing, Evening and Night. Otherwiſe,” it might be appointed for 
Midnight. That the Sermon ought to be preached immediately 
after divine Service ; being originally ſubſtituted in Lieu of ca- 
techetical Lectures, which were appropriated to the Afternoon; 
but as the Puritan Doctrine prevailed, and Sermons became fa- 


the Hour of three is more convenient, v e for Children, 
than ſeven at Night in the Winter. 


67. Dunftan's, to prevent the Increaſe of the Doctrine of the 


8 preach every Sunday and Thurſday, from the Beginning of 


„ and Servants.” About ten Years ago Romaine was elected 


three, till Michae/mas Term 1759, when he was prevented by 
the Vicar and Churchwardens, the Vicar preaching inſtead af 


Morton ſhewed for Cant: that Romaine was become _ very | 
popular Methodiſt Preacher, which ſo crowded the Church, that 


That the Church Wardens have varied the Hour at three ſeveral 
Times, and once, on the Opinion and Authority of Serjeant 


ſhionable, the Sermon got the better of the Catechiſm. That 


too good a Preacher, and crowding the Church; to cure which 


Per 


kr . - Faſter Term 33 Geo. 2. K. B. 
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| | Per Cur.” Romaine has applied to the Court under falſe Colourz. 

| He has ſuppreſſed a material Fact, that of changing the Hoy: 

| from three to ſeven, only ſtating the Refuſal at three, and not 
the new Appointment at ſeven. Had this been 8 0 

the Court . never r have granted a Rule to ſhew Cauſe. 


We chuſe to avoid ths Queſtion, Whether Dr. White has 3 
1 Power to erect a Lecture, ſo as to bind the Miniſter of the 

ET Pariſh. But ſuppofing him to have that Power, he has directed 
| N his Lecture to be preached at a convenient Hour. His Truſtees 
ſtand in his Place; they have determined, in Conjunction with 
the Reſt of the Pariſh, what is the proper Hour; and ſhall the 
Lecturer * it with them ? 


Rule diabetes per tot. ig. with Coſts. 


—u— — ——— 
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The Kin again Vandevald. 
. 2 Hu ay F, 15 | 
Air Rene 4 MU E L Vandevald Eſq; Lord of the de of Aldenhan 
Profits of a in Hertfordſhire, was charged to the Poor's Rate, for the 
* Manor itſelf | (excluſive of the Demeſne Lands, Sc.) conſiſting, 
Poor's Rate. as was ſtated ſpecially, of Quit-Rents, Fines for Renewal of 
Copyholds, and other caſual Fruits and Profits, the whole | 
amounting communibus Annis to 1301. per Annum ; the faid 
Samuel Vandevald occupying nothing elſe in the Pariſh. On 
Appeal to the Seſſions, the Juſtices confirmed the Rate, ſetting 
out this ſpecial Caſe. The Order being removed by Certiorari, 
it was objected, that the Lord was not an Inhabitant, nor were 
the Rents and Profits of the Manor ratable under Stat. 43 Eliz. 
being neither Lands, Houſes, | SU, nor any of the Things 


recounted 1 in that Statute. 


Mr. Gould, and Mr. 3 in ſupport of the Rate and 
Order, argued, that theſe Words were only put as Examples; — 
that the Statute has not determined what Species of Property 
is or is not taxable, but that has been fixed by the Reſolutions 

of the Courts ;—that perſonal Eſtate is taxable, tho' not men- 


tioned in the Statute that the Lord is an Inhabitant according 
. | 5 5 


—_— * 1 "> 8 * S i it nat. * hot 1 » 
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to Sir Edward Coke's Derivation, a habende; 5 Rep. 67. 2 Inſt. 


502 or if not an Inhabitant, yet the Statute mentions; In- 
* habitants, Parſons, Vicars, and others';—that Tradeſmen are 
ratable for their Stock in Trade; Ld..Raym 1280. — that a Toll 


of a market is taxable; 3 Keb. 540.—that Ground-rents are _ 
taxable, Comb. 62. and alſo Quit-rents, Carth. 14. Comb. 264. 


[Mansfield Chief Juſtice obſerved, that theſe Authorities were 
only Scraps and. ſtrange Stuff, quod Gould conceſſit] —that, tho 


never ſhall: I 


Manors never & been. taxed, it is no Argument that they- 


to be debated, their Plea of Cuſtom was over- ruled. 


Mr. Nene and Mr. Fielde, on the other side obſerved, that 


the Argument drawn from Cuſtom was not contrary to the 
expreſs Words of the Statute, as in the Caſe of the Clergy, but 
that it ſhewed the uniform Interpretation of the Statute, in ex- 
cuſing Manors: That Quit-rents iſſue out of Lands, hich have 


already been fully rated in the Hands of the Occupier, and 
that caſual Profits 


therefore are not liable to be rated again; 
are of the ſame Nature; they are Part of the Profits of the 
Land, which has, already been fully rated ;——that it is impoſ- 
ſible to be Law, that Ground- rents are ratable; they are of 


the Nature of all other reſerved Rents on Leaſes for Years "D 


——that Tolls (if ratable) are only ſo, becauſe not rated in any 
other Shape; — that few Mines are ever rated, tho' expreſſly 
named in the Statute, becauſe their. Profits are caſual ; and you 
can't aſſeſs by an Average in a monthly Aſſeſſment, fince the pre- 
ſent Owner may be no Gainer by his Mines (or other caſual 
Profits) though his Predeceſſor and Succeflor may gain a 
great deal——Beſides, if a Manor extends into two Pariſhes, 
how ſhall the Lord be rated, and where? Where ſhall it be 
collected, or what Remedy will there be for Non-payment ? 


How will you diſtrein, or commit for want of diſtreſs, when 


the Lord lives out of the County? This Doctrine, now ſet 
up, will in conſequence extend to Ground-rents; and if to thoſe, 
then to all other Rents whatſoever, which is a Matter of the 
utmoſt importance. | 


By Mansfield Chief Juſtice. As this is a general Queſtion, 
we will think of it; but, for myſelf, I have not the leaſt doubt. 
Vol. I. Tt +4 Afterwards 


is high Time they ſhould be. The Clergy 
once claimed the like Exemption by Cuſtom ; but when it came 
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Afterwards, in the ſame Term, the Chief Juſtice delivered the 
Opinion of the Court, that there was no Colour for rating the 
Manor in Queſtion ; that it would introduce a long Train of 
Abſurdities, which had been ſtated at. .the Bar; that there Was 


therefore no Occaſion to go over the Matter in; but that 


the Rate muſt be Wenden, 


by bs 9 2 * Pbridchurch again Bethnal- Green. 


Abſencethro? 


the Ead of a 


Year, no Ob- 


{fructio! n co 
tae Servant? E 
Setelemext. 


OTION to quaſh an 83 of Sefions, WES ſtated, 
that E. S. 24th Auguſt 1757, was hired for a Year by 


« a Perſon in the Pariſh of N. and ſtaid in that Service till 
th Auguj? following ; and then was ſeiſed with Fits; upon 
«© which, ſhe was ſent to the Hoſpital by her Maſter's Deſire; 
“ and ſhe looked upon her Contract as diſcharged ; all her 
ce Wages being paid, and another Servant Hired in her Stead,” 
and upon this the Seſſions adjudged her ſettled, with her Maſter 


at N. Norton objected to this, as not being a complete Ser- 


vice. 


Afton and Stow ſhewed Cauſe; and inſiſted, that when . 
Servant is under the Viſitation of God, he ſhall be taken, as 
all the while in the Service of his Maſter. King and Jip. Str. 
423. and that Abſence for a reaſonable Cauſe will not defeat a 


Es. Scttlement. . and * and * Str. 1232. 


— 


Norton, e and Lane . the Objection, by ob- 


ſerving, that the Abſence in the King and Iſlip was in the Mid- 


dle of the Vear, and therefore was purged, by the Maſter's re- 


ceiving his Servant again; but here the Abſence was at the 


End of the Year, which cannot be purged at all. Seaford and 


Caſtlechurch. Str. 1022. And if any Abſence be permitted at 
the End of the Year, where ſhall we 2 ? 


Mansfield Chief Juſtice. This Caſe is one of the many Inſtances 


of the bad Policy of our Poor Law. Here has been a Queſtion 


litigated before two Juſtices, then the Seſſions, and laſtly this 


Court; which, before a plain Man of Senſe, would have made 


4 5 EE no 
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no Queſtion at all. | A Service without Fraud or Collufion, in 
the ſame Manner as Servants bond fide would otherwiſe have ſer- 


ved their Maſters, if no Poor-Laws exiſted, is a good Service | 
to gain a Settlement. If the Act of God prevents a Servant 


from performing his Contract, this is incident to Humanity, . 


and is neceſſarily a Caſe exempted. The Maſter is not at Li- 
berty to turn his Servant out of Doors, to ſubtract Wages, to 
deny Food or Neceſſaries, on Account of Sickneſs. Nor can I 
frame a Diſtinction between the Viſitation of God, happening 
at the Beginning, in the Middle, or at the End of the Year. 


| Deniſon Juſtice, This is the weakeſt Caſe to avoid a Set- 


tlement, I ever met with. Where Abſence is occafioned by 
the A& of God, it is not the Return back to the Service, that 


gains the Settlement: Suppoſing the Pauper had been bed-rid 
in her Maſter's Houſe, thig would certainly gain a Settlement. 
Here the Maſter for his Convenience deſires her to remove. 
She muſt {till be conſidered as his Servant. 


Fofter Juſtice. The Relation between Maſter and Servant 
remained to. the End of the Year. \ 


Mailirot Juſtice. The Diſtinction is, that if a Servant is ab- 
ſent without @ reaſonable Cauſe or Conſent of the Maſter, in the 


Middle of the Year, the Offence may be purged by the Maſter's 
taking him again3 which cannot be done upon ſuch Abſence, 


at the End of the Year. But if he be abſent for à reaſonable 
Cauſe, in the Middle, or at the End of a Year, it is ſtill 2 
Settlement. 


Rule for et the Ordedt of Seffions Was diſcharged, 
per tot. Cur. | 


Johnſon against Smith. 1 ide & Page 17 7e] 0 2 Alu _ 280. 


2 args | 


This Demurrer of as Plaintiff can only be ſupported on two 


© Greunds:: Iſt, For that the Matter of the Rejoinder is not re- 
a | levant: 


| /03. 
ORD Mansfeld Chief Juſtice Taten the Judgment of 


the Court. 


6 Eaſter Term 33 Geo. 2. K. B. 
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levant: or, 2dly, If relevant, that Proof cannot be admityq 

of it. | 


or i the | xt. The firſt 3 on the Statute 21 Fae. I. c. 16. By the 
ee former Statutes of Limitation, the Time was to run from the 
ef Actions Teſte of the Writ; but this being found uncertain, the Legi. 
— 9 ſlature, in the preſent Act, avoided mentioning any ſet Form; 
wires with- and left it in the Diſcretion of the Courts, to determine what i; 
in the Mean- 
ne ofthe the Commencement of the Suit; the Prohibition being couched 
Le, in theſe Words, ſuch Actions ſhall be commenced and ſued, 
within, Sc. and not after.” The Moment that the fix Year; 
(in the preſent Caſe) are paſt, the Prohibition immediately at- 
taches. The Words of the Statute in „cf. 3. (the prohibitory 
Clauſe) are general; the Exceptions in /eeZ. 4. are equally general; 
the Words Plaint, Writ or Bill,” being inſerted with a Refer. 
ence to the preceding Clauſe; therefore no Argument can' be 
drawn, as if the Law- meant to leave open the Door to Suits 
by Bill, and to ſhut it only againſt thoſe by Original, What. 
ever is the Commencement of the Suit is the Subject of this 
Prohibition ; if therefore taking out the Writ be the Act of 
commencing the Suit, the Legiſlature has prohibited that, after 
a Delay of fix Years. And that this is the Act of Commence. 
ment, may be ſhewn from a Clauſe in the Statute itſelf, /2#. 7 
which is deciſive. Tender of Amends in Treſpaſs may be 
made, before Action brought. Now, can it be ſuppoſed, that, 
after Amends tendered, a Latitat may be ſued out, and by an 
implied Relation back to an antedated Bill of Middleſex, the 
expreſs Words of the Statute ſhould be virtually repealed, by 
Implication. It has alſo been ſettled, firſt, in Szy/. 156, then, 
in 1 Sid. 53. long after the Statute of Fac. 1. that a Latitat 
| ſhould be looked on as a Commencement of the Suit, ſo as to 
avoid the Statute of Limitations. And the ſame was lately held 
in Whitaker and Henderſon, 21 Geo. 2. If then Latitats are 
allowed by the Equity of the Statute to be a Commencement, 
in order to fave the Time of Limitation ; by equal Equity, a 
Defendant may be allowed to aver, that this equitable Com- 


5 mencement came too late. 


«a aw ww. oo. 2a eo Mt £5 O 


In this Cauſe, the whole Diſpute is between Strangers to the 
Tranſaction, ſuing and defending, in auter droit. This ſhews 
| | | the 
„ 


* 


— * 8 8 
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the WH of a Statute of Limitations; and is an Argument, that 
it ought t to be conſtrued liberally. | | | 


1 we are all of Opinion, that the Matter of the 
Rejoinder is ſufficiently relevant; and that, if it appears that the 


| Latitat was ſued out after fix Years from the CLONE; it 


is is within the Statute of Limitations. 


2d. The ſecond Point turns upon this Queſtion : Whe- 
ther the real Time of ſuing out a Writ can be averred, againſt 
the Date of the Teſte ? 


The Court will not endure, that a mere Form and Fiction 
of Law ſhould prejudice the true Juſtice of the Caſe. Above 
one hundred and fifty Years ago, the Court began to diſtin- 
guiſh the real Time from the fictitious, when material to 
the Juſtice of the Cauſe. 17 Fac. 1. Pigott and Rogers. Cro. 
Fac. 561. 80 Harriſon's Caſe, cited 3 Keb. 213. And in 
Bilton and Fonſon 19 Car. 2. Raym. 161. 2 Keb. 198. where it 


is faid, that a Relation ſhall not work a Wrong. Same Diſ- 
tindtion taken in Hanway and Merry, 1 Vent. 28. 21 Car. 2. 


and Chancy and Rutter, 3 Keb. 213. 27 Car. 2: 


In Watts and Baker, 8 Car. 1. Cro. Car. 264. In the Caſe. 


of a Tender under this very Statute, it was held to be too late, 
becauſe after an Arreſt on a Latitat; which implies, that a Ten- 
der merely after the Teſte would not be too late, and ſhews 


the Teſte not to be concluſive in Caſe of the Statute of Limi- 


tations. 


In Walburgh and Saltonſtall, 32 Car. 2. Sir T. Jones. 149. 
The Truth of the Fact is ſet up againſt the Teſte of a Writ, 


and a Diſtinction made between Veritas Legis and Veritas Facti. 


S. C. 1 Fentr. 362. Pemberton Chief Juſtice ſaid, Plaintiff 


may declare that a Writ was ſued out 21ſt Fanuary, bearing 


Teſte 28th November. 


Again—Many Penal Statutes give Powers of bringing Actions, 


within a limited Time. And, notwithſtanding the Doubt in 


4 Mod. 129, a Latitat is now held to be a ſufficient Commence- 


ment of the Action. But, if the Latitude of Conſtruction now 
Vol. I. | 3 K contended 


Time of ſu- 


The true 


ing out a La- 
titat may be 
averred, a- 
gainſt the 
Teſte of the 
Writ. 
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* 


e for bh 3 Penal Statutes — be rendered 


more penal, by ſuing. out Writs two, three or four Months 
after the Time limited by Parliament. Thus the Stat. 23 Her. 
6. gives a Penalty to a Burgeſs elected, but not duly re- 
turned to Parliament, ſo as he ſues within three Months, and 
afterwards to be recovered by other Perſons. Suppoſe many 
Writs) ſued out in the long Vacation, all teſted the laſt Day of 
Trinity Term; how ſhall we know who has the Priority, if 
the trac Time cannot be averred. The ſame Reaſoning may 
be applied! to the Game-Law. | 


By Statute 5 JV. & M. Ct. „ 10 prevent Frauds _ 
the Revenue, the Officer is required to enter the very Day 


that any Writ or Proceſs is ſigned. It that very Do cannot be 
wn. the Statute is abſurd. | 


I have looked into all a Caſes urged on the — 
and find nothing material or concluſive. The Arguments 
urged are drawn from Rules and Maxims ſimilar in Sound, but 

not in Meaning. I allow the Maxim in Plwod. 491. that Re- 
cords ſhall nor be averred to be antedated, &c. to as to diſcredit 
the Officer; but there is no Diſcredit to the Othcer, no Im- 
putation of Irregularity, in averring, that, by Cuſtom, Latitats 
ſued out in Vacation are teſted in the preceding Term. If the 
Averment was intended to invalidate the Latitat, 1t would not 


then be admitted. 


= he Caſe of Lee and Fohnſon Lutw. 326. (potins All- 
worth and Hutchinſon, Lutw. 330.) was never argue, and the 
Reporter paſſes a ſtrong Cenſure upon it. And ſo it appears, 
* (if a Party be eſtopped to alledge the true Time of ſuing 
* out a Writ) that in Judgment of Law a Covenant may be 
broke, where Fever and in facto it was not broke. Cued nota,” 


It was ſaid in the Argument, that, in Hoar and Gates, 
Lord Hardwzcke was againſt allowing the Averment. This, if 
true, would be ſufficient to ſhake any Opinion of mine. But 


Lord Hardwicke has aſſured me, that he inclined to the Opinion 


of Page and Lee, againſt Probyn; who alone was againſt the 
Averment. Lord Hardwicke had not formed any ſettled Opi- 


On 
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On the whole we are all of Opinion, that the true Time of 
ſuing out a Writ may be averred againſt the Teſte; and there- 
fore an muſt be for the Defendant. 


1 
Mofes againſt Macpherlan. C. 2 ga. OS 


1 § had four Notes of one Chapman Facob, dated If 2 
11th July 1757, value 30s. each. Macpberlan, 7th No- „s fide by 

vember 1758, prevailed upon Meofes, to indorſe theſe Notes to him, mag - = 
upon an expreſs written Agreement, to indemnify Moſes againſt all Indebitatus 
Conſequences of ſuch Indorſement, and that no Suit ſhould be 8 
brought againft Maſes the Indorſer, but only againſt Faces the ROSE ny 
Drawer. Notwithſtanding which, Macpberlan brought four 

Actions in the Court of Conſcience, upon theſe very Notes 
againſt Mojes ; and, upon Trial of the firſt, the Commiſſioners 

| refuſed to go into any Evidence of this Agreement ; whereupon 
the Plaintiff recovered, and the Defendant paid in the whole 614. 
And now Moſes, the Defendant below, brought Indebitatus 4 
ſampſit againſt Macpherlan, the Plaintiff below, for Money had 
and received to his Uſe, and obtained a Verdict for 64, ſubject 


to the Opinion of this Court. 


Morton (for Defendant Macpherlan) argued, that Indebitatus 
aſjump/it would not he upon a Judgment recovered in an in- 
ferior Court of a final Juriſdiftion ; and cited Cr9. Fac. 218. | 'Y 
and 1 Bur. 152. The Remedy in this Caſe being a — | __— 
Action on the Caſe, for Breach of the Agreement. = 


Has contra, that this Action would well lie; the Remedy N 1 
by Action on * be ing of the moſt liberal and beneficial e = 
Kind. | Y 


On the Argument, Mansfield Chief Juſtice doubted if the 
Action would lie, after a Judgment in the Court of Conſcience; 

but wiſhed to extend this remedial Action as far as, might be: 
To. which Deniſon Juſtice agreed, and inclined ſtrongly that | 85 
the Action would lie. Foſer Juſtice was afraid of the Con ſe- 
quences of overhaling the Judgment of a Court of a competent 
® SH — 
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Juriſdidtion. Wilmer Juſtice was clear that the Action would 
not lie; becauſe this Action always ariſes from a Contract of Re. 
payment, implied by Law; and it would be abſurd, if the Lay 
were to raiſe an Implication: in one Court, contrary to it's own 
expreſs Judgment in another Court. He compared this Action 
to the Title de Solutione Indebiti. Inſt. 3. 28.6. and de Condition 
Indebiti in Cod. and Dig. in which there was always an Ex. 

ception Cauſæ Judicati; and this Reaſon given for it, Ne 


Actiones reſuſcitentur. But ad 


Lord Mansfield Chief Juſtice delivered the . of the 
Court 


It has been objected to this Action. 1ſt, That Debt will 
not lie upon this Ground of Complaint; therefore Indebita- 
tus aſſumpſit will not lie. But there is no Foundation for this 
Argument. It is held indeed in Slade's Caſe, 4 Rep. 92. 
that where Debt will lie, ſumpfit will alſo lie; but the nega- 
tive Doctrine, e converſo, is not any where held; it is rather a 
general Rule, that where Debt will not lie, Ingebitatus Tenge 
will. 


_ 2dly. That in this Caſe no implied ContraR can ariſe, where- 


upon to ground an Aſſumpfit. But ſurely, if a Man is bond file 


obliged to refund whatever Money he has unlawfully received, 
an implied Debt is . raiſed, gag, ex contratJu. 


t 


— That where Money 1s mowed: in a Court having a 


| competent Juriſdiction, it cannot be overhaled in another Court, 


but by Writ of Error or falſe Judgment. But the Verdict given 


in this Cauſe is conſiſtent with the Determination of the Court 
of Conſcience. The Commiſſioners determined merely upon 


the Indorſement, and refuſed to go into the collateral Matter of 
the Agreement; in which they did right; elfe, upon ſuch a 
Matter as a Note of 305, they might go into a large and ex- 
tenſive Account; and might ſettle the Balance of a Series of 
mercantile Tranſactions, much ſuperior to. their Conuſance. 
And yet, though the Judge was right, the Iniquity of keep- 
ing the Money fo adjudged to be paid, may appear in another 


Jeath 


of. 
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"Death of a perde who afterwards appears to be alive; would : 


not a new Adtion lie for him, againſt the Perſon who recovered 
upon the former Judgment ? | 


The Admiſſion that an Action will lie upon the expreſs Agree- 
ment, is concluſi ve upon this Caſe. For the great Benefit of 
this Action (upon an implied Contract) is, that the Plaintiff 
need not ſet out the particular Circumſtances, on which, er 
quo & bono, he demands a Satisfaction; but may declare ge- 
nerally, for Money had and received to his Uſe, and may give 
the ſpecial Matter in Evidence. And it is equally beneficial to 
Defendant, who may give in Evidence any equitable Matter, 
in order to diſcharge himſelf. Therefore, if it ſtood merely upon 
Principles, there is no Reaſon why the Plaintiff ſhould be 
confined to his Action on the ſpecial Agreement, and be debar- 
ed his Remedy on the ¶Aſumpſit implied by Law. 


But the Point has been expreſsly determined in Dutch and 

Warren M. 7 Geo. 1. Common Pleas: wherein it was held, that 
it was at the Election of the Party, either to affirm an expreſs. 
Contract, by bringing an Action on the ſpecial Agreement, or 
to diſaffirm it, and reſt on an implied one, by bringing Indebi- 

 tatus aſſumpſit. In this Caſe, the Plaintiff had paid to the 

| Defendant 262/. 10s. for five Shares in Copper Mines, to be 

_ transferred on the 22d of February, which Defendant failed to 
do. Plaintiff brought Indebitatus aſſumpſit, for Money had and 
received to his Uſe: And the Jury, who in theſe Actions can 
go into all the Equity of the Tranſaction, gave him 175 . only, 
which he recovered ; being the Value which the Shares had 
fallen to, on the ſaid 26d of F B 


n we are All of Opinion, that the Defendant ought in 
Juſtice to refund this Money thus mal4 fide recovered ; and 
though an Action on the Agreement would alſo have indemni- 
fied him for his Coſts in the Court below, yet he may waive 

., this Advantage and paring the proton Re 


The PosTEA muſt be delivered to the PLAINTIFF. 


Vol. L. 1 3L | The 
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Attorney 
ſtruck off the 
Roll, may be 
teadmicted. 


be underſtood as a perpetual Diſability, but was ſometimes 


Sh þ WY ” Selwin We . ML lia 


39170 


Qu. Whether 


a Will, made 
pending a 
Common 
Recovery, 
ſnall convey 
the Lands re- 
covered. 
Vide next 
Michaelmas 
Term. | 
Elſoin Day 
Bas June 3. 


ſoon afterwards 8 Selwin the TE died. 


ginning of the Term, but before the Return of the Writ of 
Entry f | 


Seymour's Cale, Co. Rep. 10.95. Said in Machil and Clark, Salk. 
N to be a baſe Fee, but that is a Miſtake, 


5 _ 
The King again! Greenwood. 


G REENWOOD was an Attorney of this Court, and about 

two Years ago, was ſtruck off the Roll for Malpractice . 
and was now upon. humble Petition and Motion re-admitted ; 
the Court declaring, that the Striking off the Roll was not tg 


only meant as a Puniſhment, and might be conſidered in the 
* of a 5 — if the Court _ Cauſe. 4 


es Se, £34. 
H1IS was a Caſe ſtated out of Chancery, for the n 
of the Court of King's Bench. 


By Deed 1 5. 1 John Selwin was made Tenant for 
Life, Remaider to his Son John Selwin in Tail. In 1751, 2oth 
April, the Father and Son joined in a Bargain and Sale to one 
Wakelin and his Heirs, to make him a Tenant to the Precipe, 
in order for a common Recovery, the Uſes of which were de- 
clared to be, for Selwin the Father for Life, Remainder to the 
Son in Fee-ſimple. Trinity Term A. D. 1751, began June 
7th. On the 8th of June, John the Son made a Will, where- 
by he diſpoſed of all his real Eſtate. In this ſame Term, a 
Writ of Entry was ſued out, returnable Quinden. Trin. vis, 17th 
Fune, and the Recovery was compleated the ſame Term ; and 


The Queſtion was, Whether the Lands in queſtion paſſed 
by this Will, made after the Bargain and Sale, after the Be- 


Mr. Sewvel, for the Plaintiff argued, that they dt. No- 
thing paſſed to Watelin by the Bargain and Sale, but a Freehold 
deſcendible, ſo long as John the Son had Heirs of his Body. 


The 


An 


© 
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The Bargain and Sale left nothing in Teſtator. All made 
over to Wakelin, elſe he could not be Tenant to the Præcipe. 
The Uſes of the Recovery then declared were future, not pre- 
ſent Uſes. The Teſtator therefore had nothing to d iſpoſe 
of, when he made his Will, nor till the Recovery was com- 
pleated. Had he died before Recovery ſuffered, he could have 
diſpoſed of nothing. In S-elley's Caſe, the Ground was, that 
the judgment was _— given the very n of the Day 


= that the Recoveree died. 


Fur mn. 153. Land paſſeth 1 not till the Recovery com- 
NN. 2 Lev. 28. JIM and Benjon. 1 | 


I MPS PO Recovery as a Ine on the Day! it really hap- 


pened, and not as having Relation to the firſt Day of the Term. 
This never held, where it appears upon the Face of the Re- 
cord, to be the contrary, or where it would work a Wrong 


or Injury to a third Perſon. This would be . up an Aver- 


ment againſt Fact and the Record. 


[N. B. In the Rxemplificaticn of the preſent Recovery, ac- 


® cording to a Practice introduced by Milles Chief Juſtice about 
twenty Years ſince, the Date of the Return of the Writ of En- | 
try, which formerly uſed to be noted in the Margin by way of | 


Memorandum, is now inſerted in the Body of the Record. * 


Pigott 58. Writ of Entry returnable before the Date of the 
Releaſe, which made the Tenant to the Pracipe ; therefore no 


Tenant, and fo the Recovery ill. 3 Salk. 212 .—[Pofter Juſ- 


tice declared he had all the Reporters in his Study, but did not 


know 3 Salheld. So not cited.] Barton and Lever. Cro. Eliz. 


388. Ney's Caſe. 1 Leon. 187. 1 Sid. 452. 1 Vent: 58. 
Latch. 92. Wynn and Wynn B. R. Mich. 16 Geo. 2, Wife 


was Vouchee in a common Recovery. She and her Huſband 


appeared by Attorney before Commiſſioners, but ſhe died be- 


fore the Day of Appearance in Court. Notwithſtanding this, 


the Judgment was regularly entered ; but Error being —_— 
becauſe of her Death, the Judgment was reyerſed. 


e 


— 
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| Relations laid down at large. 


Wills made before the Date of the Præcipe; and the Reaſon 


— H— 
As to the Doctrine of Relation, beck « of the 3 to the 
Bargain and Sale, and of the Judgment to the firſt Day ef I 
Term, ſee Hind's Caſe, 4 Rep. 7 0 


| The bare Intent of the Party to acquire a new Eſtate does 
not give it him. Suppoſe it had been a Covenant to ſufer 2 
Recovery, and then the Covenantor makes a Will, after the 
Covenant but before the Recovery actually had, and dies; no. 
thing paſſes by this Will, notwithſtanding the Intent of the 
Party. Cro. Fac. 643. 3 Rep. Butler and Baker, Doctrine of 


But, ſecondly, If the Teſtator had a deviſable Intereſt, ſtill 
the Recovery is a Revocation of the Will pro tanto. For the 
Ceſtuy que Uſe of the Recovery, the Teſtator, retakes ay Land 
buy a new Conveyance. | 


Mey Caſes which ſhew Recoveries to be Revocations 4 


will be the ſame, if the Will be made before the Return of it. 
Dijſter and Difter. 3 Lev. 108. Hudſon and Benſon. 2 Lev. 28. 
 Marmwood and Turner. 3 P. Wms. 163. 1 Roll. Abridgm. 614, 
pl. 2. Ib. 615. Q pl. 1. bid. 614. O. pl. 3. This laſt Caſe 

| {40208 alſo to the DoArine of Relation. „ 


Tork Solicitor General for the * conſidered, 


1. What Eſtate paſſed by the . and Sale to the Tenant 
to the Præcipe. 


. Whether W in Tail had an Eſtate devilable, and 28 
ther he actually deviſed it, | | 


3. What was the Operation of the Recovery on this Eſtate. 


Firſt, As to the Eſtate of the Tenant to the Procipe, 89 
mour's Cafe and Bredon's Caſe, 1 Rep. 76. ſhew, that a baſe de- 
terminable Fee paſſed to the Bargainee, = 


| Before the Statute of Uſes, there was no other Method of 
making Tenants to the Præcipe, but by Fine or Feoffment. 
S Ĩ̃ be 


RS 
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8 5 The Uſe of the Recovery reſulted, to 2 executed in Favity, 
na if none was declareds Since the Statute new Modes of Convey- 
ngance have been introduced. 4 
a The Eſtate paſſed to che Bargainee as a baſe Fee. So argued 
a by Holt Chief Juſtice in Mach! and Clark. Farreſſey. He has 
e > a reſulting ſpringing Uſe, which is the fame as a Truſt, for 
# the particular Purpoſe of faffering the Recovery. Lord Altham 
- v. Earl of Angleſey. Pigott. 201. Gilb. Rep. 16. Long and 
Buckeridge, T. 4 G. 1. 1 Stra. 106. After the Recovery. had, 
the Uſe reſults to the Tenant in Tail, if no other ſpecial Ute 
1 f be declared. 
5 ⁊2dly, The Teſtator had a future executory Uſe, at the 
id Time of making his Will. Not a preſent Uſe, for the Statute 
cannot draw the Eſtate to the Uſe till the Poſſibility (i. e. the 
of Completion of the Recovery) hath actually happened. And 
5 this future executory . is a deviſable Intereſt. 
4 Shall trace the Doctrine of Poſſibilities iy Analogy to the 
. Doctrine of Contingencies, 
2 It was 3 held, till Manning's Caſe, that an executory 
Deviſe on a Term of Years was bad. But 1 P. Wms. =_ 
Held to be an Intereſt devifable— Marks and Marks 1 Str. 1 
Caſes in Law and Equity. Gurnel and Woed. C. B. 14 Geo. 2. 2 Phong 4. 
1 Deviſe to A. and if he dies before Twenty-one, then to B. 
| and his Heirs. B. dies, and then the Contingency happens by 
the Death of A. before twenty-one. Determined, that this is 
N an Intereſt deſcendible to B.'s Heir. 
I agree, that the Poſſibility in the preſent Caſe is not an 
Intereſt aſſignable by Conveyance ; but it is deviſable by Will. 
N Fitægibb. 236. Lord Trevor's Argument. It differs from a 
: : Right of Entry or of Action. | | 
e- 


This is not a mere Poſſibility, but coupled with an Intereſt, 

Tau. 270—273. Uſes after Fees determinable are Intereſts de- 
viſable. In Duke of Norfolł's Caſe, Lord Nottingham thought = 1 8 \ 
Vor. I. 3M 0. 5 
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— 


o. Pollexf. 88. It is an Uſe in eſſe, though not executed; 


and therefore deviſable by Will. 


The Statute of Wills intended to reſtore tho How deviſing 
Power, as exiſted at Common: Law/before the Statute of Uſes, 
A contingent Uſe is deviſable, though not grantable, becauſe 


Wills enure in a different Way from Deeds. Deeds muſt paſs 


a preſent Fſtate, or veſted Intereſt. But in Wills, a contingent 
Uſe exiſting in the Teſtator may wait a future Event. 

Sir F. Bacon, in his Reading on the Statute of Uſes, (Works, 
Val. 2. p. 80, 81. laſt Edition) makes a Diſtinction, between 


naked Rights and contingent Uſes. © As to the transferring 


«« Uſes, there is no Action at Law, &c.” His Reaſoning is 
analogous to that of Lord Macclesfield, in Marks and Marks. | 


If the Cevant in Tail had died before the Execntion of the 
Recovery, this contingent 'Uſe muſt undoubtedly have failed; 
but as the Contingency actually happened, the e Uk | 
depending thereon muſt be ſerved. 


And, if this [Intereſt be deviſable, it is clearly deviſed by the 


Words, All my real Eftate”; for real Eſtate is Genus genera- 
 Hiſiimum, and has been allowed to comprehend even Fee-Farm 


Ren ts. 


| ba. As to the Operation of the Recovery when paſſed, it 
enures to ſubſtantiate the Deviſe, and not to revoke it. I al- 


lo, that the Severity of legal ſcholaſtic Niceties has introdu- 
ced Revocations, where they were never meant by the Parties; 


- 


and that, as thoſe Caſes are now eſtabliſhed, they are not to be 
ſhaken. But the preſent Caſe differs from them all. The 


Eſtate of the Teſtator was altered antecedent to the Will, 


| becauſe, 


1ſt. The Recovery relates to the Deed of Bargain and Sale. 
2dly, It relates to the firſt Day of the Term. 


3dly, If it does not bear either of theſe Relations, but muſt 
be conſidered as ſubſequent to the Will; yet, as the Uſe 


3 5 
( 
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. 


10 inftantly ſerved on the Tenant in Tail himſelf, who did 
not die till after it's Completion, it only marks the Time 
when an Uſe, which before was executory, becomes actual- 


* executed. 


1ſt, The Recovery relates to the Deed of W oo Sale; 
fo that the whole makes only o one Conveyance. 


Caſes cited. Lord Bath owl Montacute. Helt's Argument. 
Ferrars and Curzon. Cro. Fac. 643. 1 Mod. 108. Sir V. 


Pelbam's Caſe, 1 Rep. which is the firſt Cafe, which clearly 
confidered Recoveries. in the Light of Common Aſſurances. 


2dly, The Recovery has Relation to the firſt Day of the Term. 
The Court cannot, ought not, to conſider any Thing but the 
Record. The whole Term is but one Day in Law. 


Objection. The Return of the Præcipe is on the third Re- 
turn of Trinity Term, and Judgment cannot be intended to be 
before the Day of Appearance. But Parties if they pleaſe may 
appear gratis, before the Return. Therefore, the only Queſ- 
tion is, if there are Continuances on the Roll, of which and 
which only the Court is bound to take Notice. Standford and 
Cooper. Hetl. Hutt. Cro. Car. 102. The Caſe excepted in the | 
Statute of Frauds proves the 1 Rule. | 


Thar in a Diſtinction between the Content of Proceſs, 
and the Continuance of the Plea or Suit. If the Parties appear 
before the Return of the Writ, the Plea may then go on with- 

out Notice taken on the Roll; but Proceſs muſt always be con- 
tinued on the Roll, from one Return to another. Rainbow 
and Worrall, 2 Lutw. 1177. 1 Leon. 291. Entry of the Re- 
turn on the Record is a mere marginal Memorandum, and has 
no Bufineſs in the Body of NG Roll. 1 Lev. 130. 1 . 213. 


Wynn and Wynn differs from this Caſe in four Points : but 
principally, becauſe, as the Party appeared by Attorney, it 
was there neceſſary, to ſet out the Writ of Summons on the 
Record, which determined _ Time on the Face of it. 


This 


* 


WY 


Faſter Term 33 Geo. 2. K. B. 


This Relation can work no Wrong, it being incident to Te. 
nant in Tail to ſuffer a Recovery, as much as to Tenant i in 


: Fee to make a Feoffment. 


Jas, It i objected to this Doctrine (viz. That the Recover 
only executes an old executory Uſe) that this is a new Uſe veſted 
in the Teſtator by the Completion of the Recovery. But it is 
not ſo conſidered in Hodſon and Benſon. 2 Lev. 28. 1 Mod. 
It is alſo ſaid to ariſe out of another Seiſin, and therefore is 3 
new Uſe.— But the Seiſin of the Recoveror is not actual, but 


fictitious; not ſo much as a Seiſin for an Inſtant. Were it , 


real Seiſin, I concede, that it muſt be a new Uſe. Vid. Mon- 
agu and Fefferies. Roll. Abr. 


Stand over for farther Argument. The Court ſeemed to in- 


cline ſtrongly for the Defendant, on the Footing of the double 
Relation of the Recovery, viz. To the Bargain and Sale, ag 
to make one Conveyance, in point of Subſtance; and to the 
 &rſt Day of the Term, fo as to become one to the W ill in 


point of Date. But, 


In Trinity Term following, the chief Juſtice 3 that 
the Court, as at preſent adviſed, could not conſider the Judg- 
ment in the Recovery as prior to the Return of the Writ of 
Entry, and directed another peremptory Argument, on the 


firſt Paper Day of next Michaelmat Term: (which ſee after, 
In Geo, 3. 2 | 


The End of Eaſter Term. 33 Geo. 2. 1760. | 


Trinity 


Trinity Term 


33 & 34 Geo. 2. the King's Bench. 


EY . 


Oldknow again} Waise 0 4 2 4. 22 . 


N a Special Verdict, the Queſtion was, whether * A Majority 
grave the Town-clerk of Nottingham was legally elect- 3 


ed. There were twenty-one Electors preſent; nine of J. S. but 
— ; ; vote for no- 

of whom voted for Segrave; eleven proteſted againſt him, bodyelſe, the 
. . f, ” Þ I d h ſaid h « Election of 
without voting for any one elle, and one other ſaid, that e n 

« ſuſpended doing any thing.” | | OY | 


It was argued by Mr. Caldecot, that this was ſuch a Nega- 
tive upon Segrave, that his Election was invalid. Serjeant 
Hewit contra, in Eaſter Term laſt : and now per tot. Cur. The 3 
Election is clearly good. The eleven Proteſtant Diſſenters, Y 
having voted for nobody, could not put a Negative upon the _— A 
only Man put in Nomination: And Vilmot Juſtice cited &. 1 
and Withers. H. 8 Geo. 2. K. and Beſcawen. P. 13 Ann. and - .Y 
Taylor and the Mayor of Bath, temp. Lee Chief Juſtice, to ſhew, | = 
that, where a Majority do nothing, but merely diſſent, they „ 
loſe their Votes. | =—_ 


Crawford againſt Powel. . (6-20 A. JI 3. 3 


Mandamus had gone to Povel, to deliver over to Craw- Qu. — on ö 23 
0 x : . Ee Orpora- 5 — 
ford, the Infignia of the Office of Steward of Harwich, tion Ad. he 1 Eo 
Crawford being choſen his Sücceſſor. Powe) returns, that Craw- 3 —_— 


ford had not received the Sacrament within a Year before his Perſon elect- = 
Election, according to the Corporation Act of Charles the 2d. d. — 
Crawford brings this Action againſt Powe, for a falſe Return. 
Verdi& for the Plaintiff, ſubject to the Opinion of the Court. 


Vol. I. | | Off Yet ot: It 


f It appeared, that, by a ſbſequent 6 . this Office, 
in ſuch Caſe, is made only voidable, and not void; and that 
only by a Proſecution commenced within ſix Months after the 
Election; and no ſuch Proſecution was had in this Caſe. 


Therefore, the Court held the Return to be frivolous and im. 


material, and that no Action would lie upon ſuch a Return; 


his % 9. SIOUS but that a peremptory Mandamus ſhould have been moved "By 
A But. 200). And therefore, the main Queſtion, viz. Whether the Onus Pro. 


band: lies upon the Perſon elected never was argued, in this Caſe, 


5 8. one. 103: * The King 3 Pemberton. 


| ” 20 OTION to quaſh. an Indictment for exerciſing 1 the Trade 
72 — 4 | of a Tanner, contrary to the 5th of Elizabeth, There 


given in 4 is a Statute, 1 Fac. I. c. 22. which exempts Tanners from this 
e ON 


Guilty; and Proſecution, in ſeveral Circumſtances; and this Motion was 


_ _— grounded on the Omiſſion in the Indictment, to ſet forth the 


ſer forth in Negative of thoſe ſeveral Circumſtances; as in Convictions 
* on the Game-laws, it is neceſſary to ſet forth, that the De- 
fendant had not 1001. per Annum: — was not the eldeſt Son, &c. 

The Court held, that Exceptions of this Kind are to be taken 
Advantage of, in Evidence on Not . and therefore re- 


fuſed to wo the Indictment. 


Tbe King againſ; Reynalds. | 


ES. EFEND ANT was indicted at Hict's-Hall, and remov- 


remains n | ed the Indictment by Certiorari into the King s Bench; 
Indictment by 


Certiorar and nov moved to be admitted to defend in Forma Pauperis, on 
eee, the uſual Affidavit. But the Court held, that this was not with- 
ay 8 in the Statute, hut was merely a Caſe at Common Law, and 

therefore diſcretionary in the Court That there might be In- 


peris. ' 


e Vim ſtances in which a Certiorari might be neceſſary, as "ag an impar- 
2 25. F tial Trial, and then there could be no Objections to admitting 
95 PO... Defendant in Forms Pauperis. But where he voluntarily 


removes it himſelf, without any Cauſe ſhewn, he ſhall not put 

the Prolecutor to an extraordinary Expence, and keep himſelf 

clear by being admitted a Pauper. He ſhall not be vexatious, 

merely becauſe he is poor.  Serjeant Hewit, who made the 

Motion, withdrew it. | | 2% | 
* 


Hern 
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r 


Hern e Howard, 


4 


EFENDANT was an Attorney of Common Mine and Attorney, ſu- 
D was ſued in King's Bench, by Bill of Privilege, ſappoſing ed in a fo- 


reign Court, 
him an Attorney of this Court, which his Son actually was. and lying 8 2 
The Plaintiff, after ſerving him with Notice of a Declaration, Time, waive: * 
and ſigning Judgment by Default, found out his Miſtake ; but his Privilege. 
Defendant's Son, in order to gain Time, aſſured the Plaintiff, 
that his Father would take no Advantage of it; which in- 

duced the Plaintiff to ſtay two Terms, in hopes of receiving 

his Debt. But now, on the Plaintiff's giving Notice to execute 

a Writ of Enquiry, Defendant moved to ſet aſide the Judgment 

for Irregularity. And upon ſhewing this whole Matter for 

Cauſe, the Court thought that, by lying by ſo long, the De- 

fendant had waived his Privilege; and therefore 5 

the Rule for ſhewing Cauſe, with Colts, ; 


1 s Caſe, about ten ene ago, 5 
was cited for the Denn | | 


7 he King 3 _ Mon, e et al. LS, (2 Aon 1040. 


O T ION fe A Certierind to remove Convidtions FE Certiorari 
Mr. Moneypenny, a Kentiſh Juſtice, on the Statute 22 3 
Car. 2. againſt Conventicles (the Defendants being Methodiſts) by ey 
and alſo the Proceedings on the Appeal to the Quarter-Seſſions, byenpreß, 
purſuant to the Directions of the Statute; which orders ſuch Wande 


Words. 
Appeal to be final, and that no other Court ſhall interpoſe. we 


Norton, Stowe, and R. Leigh argued, that the Power of 3 
this Court to grant a Certiorari, was not taken away by theſe | | 4 
Words. —That all inferior Juriſdictions are under the Inſpection 1 
of this Court, whoſe Power can't be taken away, but by expreſs 
negative Words. Dr. Fofter's Caſe, 11 Rep. Smith's Cale, 
1 Vent. 68.—That, the Objects of this Act being only Per- 1 
ſons above fixteen, and natural born Subjects of this Kingdom, N | b 
if the Defendants ſhould prove not to be ſuch, they are not the —_— 
Object of the inferior n and the will interpoſe, * 
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— — 
by virtue of their general ſuperintendant Power, to ſee whether 
they are ſo or not. That in a Revenue Caſe, before Ry, 
Chief Juſtice, it was determined, that no Words / being fal 
Sc. will preclude the King's Bench, unleſs Certiorari be ex. 
preſsly taken away That ſome of the Convictions are under 
10 5, where no Appeal lies to the Seſſions. Shall the Juſtice 
be the ſole and arbitrary Judge of theſe? Sir Edward Saunders | 

Reading upon this Statute, rep. Car. 2. is the only Book of 
Law, that allows him fo uncontrollable an Authority.— 
That, tho' the Juſtices Juriſdiction may be final in point of Fact, 
yet not ſo in Caſe of Irregularity. Peat's Caſe, 6 Mod. 229. 
A Conventicle Caſe. It was ſaid, if the Juſtices 8 you, 
* may have N by Certiorari. 


Kno wler and P timer ſhewed for Cauſe ; That a Certiorari 
can't go to the Juſtice, becauſe he has returned all the Con- 
victions to the Seſſions, and they are there filed. That Cer- 
tiorari will not lie to remove Proceedings at Sominon Law, 
but only ſummary Convictions. This not a. ſummary Convic- 
tien, with reſpect to thoſe of above 10 5; becauſe thoſe on Ape 
peal are traverſable and triable by Jury : A Writ of Error there! 
fore would be the only proper Remedy. The Statute is or- 
dered to be taken largely and beneficially againſt Conventi- 
cles. There is another Clauſe, that Warrants, &c. are not 
| to be reverſed for want of Ferm. The Penalties have been 
all diſtributed as the Law directs, to the King, the Informet, 
and the Poor. Who can call it back again? Will this Court 
meddle with the King's Revenue? And will they interfere, 
without being able to do complete Juſtice, by commanding 
Reſtitution ? If the Juſtices had no Juriſdiction, there is a 
Remedy by Action; but by the Appeal, they have affirmed the 
Juriſdiction. The Books furniſh no Inſtance of this Court's 
having ever interpoſed. The negative Clauſe can only ex- 
tend to the King's Bench ; no other Court could ever interpoſe, 
with regard to Proceedings at Quarter Seſſions; — The * | 
of Gee. 2. orders, that Juſtices ſhall have Notice of moving 
Certiorari, in order to oppole it, if neceſſary. Why is this 
ordered, if Certiorari be always grantable If a Certiorari 
iſſues improvidently, and is afterwards ſet aſide, it is' ſtill a 
great Grievance to the Party; for no Coſts can be given in 


3 | 5 ſuch 


; IG 
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ſuch a Caſe, as was determined in the King and TO a 
few Terms ago. | | 


Lord Mansfield Chief Juſtice. There is no Colour, that 
theſe negative Words ſhould take away the Juriſdiction of this 
Court, to iſſue Writs of Certiorari. 
away the Writ of Error that has been mentioned. But this 
Court hath an inherent Power to iſſue Certioraris', in order to 
forbid ſo to do, by the Words of the Law. If the Juſtices 


Z Certiorari. 
grant the Writ. 


„ Certiorari granted per tot. Cur. 


1 Defendant, for exerciſing the Trade of a Baker, contrary to the 
Statute 5 E/;z; It appeared in Evidence, that he had followed 
it twelve Vears, but had never been an Apprentice, nor ſerved 
with any Perſon as ſuch. On a Caſe reſerved, Baron Adams, 
before whom it was tried, conſulted the eleven Judges; who 
all joined with him in Opinion, * that exerciſing a Trade ſeven 


Qualification; and accordingly, he ruled it for the Defend- 
ant, at his own Chambers, 20 June 1760. Ex relatione Mri. 
-*_ Conntes for the Plaintiff. 


HE Defendants lived at Portſmouth ; 

the Peace were exhibited againſt them, in this Court. It 
Yad been the uſual Practice, that Defendants, in ſuch Caſes, muſt 
perſonally appear and give Bail to the Attachment here. But 


the preſent Defendants living at ſuch a Diſtance, that it would 
be oppreſſive to bring them up upon ſuch an Errand; the Court 
3 


Vor. E ordered 


have done right below, you may ſhew it, and quaſh the 
But if there be the leaſt Doubt, this Court will 


They will perhaps take 5 


keep all inferior Courts within due Bounds, unleſs expreſsly 


Wallen qui tam, againſt Holton. f. (bt, 9 96. 
NFORMATION at laſt Ber#/hbire Aſſizes, againſt the 


Exerciſing 2 


Trade ſeven 


Vears, with- 
out any Pro- 
ſecution with 
Effect, a ſuf- 
ficient Quali- 
fication. 


«« Years without any Proſecution with Effect, was a ſufficient 


The „ a Bomaſter & al". E C2 Hoo. o. 


and Articles of Attachment 
upon Articles 


of the Peace in 
King's Bench 
bailable be- 

fore ſuſtices of 
the County. 


— 


— 
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#: Kula 


G. 


A. 


Qu. If a 
Gaming 


Debt, won 
in France, is 
recoverable 
in England. 


e 


| Saad the in to be dared, that i it ſhould be bailable 


before the Juſtices of the Peace in Hampſhire, in a ſtated Sum, 
to be regulated by the Diſcretion” of the Court; and laid this 


down as a general Rule, to be obſerved in all ſimilar Caſes for 


the future. 


„ Robinſon * Bland. 
. Euler A/ 2 Sure. 1077.40 Ove” 


J SUMPSIT by — Plaintiff, id Zh the Siſter and Ad. 
miniſtratrix of Sir John Bland, on a Bill of Exchange drawn 


by the Inteſtate, at Paris, upon himſelf in England, 3 iſt Au — 
1755 for 672 /, payable to the Order of the Plaintiff, which he. 


laid in the Declaration to be accepted at Weſtminfeer by the In. 
teſtate. Two other Counts, 2d. For Money lent and advanced 


by the Plaintiff. 3d. For Money had and received by the In- 

teſtate, to the Plaintiff's Uſe. Plea, Non aſſumpſit. At the Trial 
before Lord Mansfield at Weſtminſter, in the Sittings after Eafter 
Term, a Verdict was found for the Plaintiff, with 672 J. Da- 

mages; ſubject to the Opinion of the Court, on the follofing 


Facts proved or admitted. 


* Thatythe Bill of Exchange was given at Paris for 300/, 
«© there lent by the Plaintiff to Sir Joh Bland, at the Time and 


Place of Play; and for 372-/. more, loſt at the ſame Time 


and Place, by Sir Jahn Bland, to the Plaintiff, at Play. 


That the Play was very fair, and there is not any n 


5 whatſoever on the Plaintiff's Behaviour. 


% That Was were ſeveral Gents and Perſons of Faſhion 


e and there at Play, beſides the Plaintiff and Sir John Bland, 


« That in France, Money loſt at Play between Gentlemen 
* may be recovered, as a Debt ut Honour, before. the Marſhals 
« of France; who can inforce Obedience to their Sentences, by 
« Impriſonment; though ſuch Money is not recoverable in 


the ordinary Courſe of Juſtice. 


70 That Money lent .to play with, or at the Time and 
Place of Play, me” be recovered there -as a Debt in the 


1 NF | | 15 ordinary 


= & BB» BD 


9 


— 
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60 i 1. 


cc That Sir Jobn B was, and the Plaintiff i 10 Gentle- 


«© man. 


« the Defendant *” 


n 


This Cauſe, being ſet down in the Paper, was argued this 
Term, by Serjeant Hewit, for the Plaintiff, 


Þ% . 


The Queſtion 1 Whether the 300 J. lent, and the 372 J. 


won, out of the Kingdom, can be recovered in it. If the 
Action cannot be maintained, it muſt be for want of a good 
Conſideration, or elſe becauſe there is ſome poſitive Law againſt 


1 here is no Doubt but the 300 J. lent e Conſide- 


ration: And the 372 J. won is not an unlawful C nſideration; 
it is not malum in ſe, provided it be fair, as the preſent was. 
Gaming is not a Crime, has naturally no moral Turpitude. 


Domat. J. 2. ſect. 2. fol. 22. 


| 2dly. Upon the Fos of poſitive Laws, the old Statute 


66 5 gore of juſtice, there belag NO o poſitive Law | 


Queſtion. Whether, under theſe Circumſtances, . 
« the Plaintiff 1s intitled to recover any thing, and what, againſt. 


33 Hen. 8. makes a Diſtinction between Gentlemen and others. 


Under the Statute of. 16 Car. 2. c. 17. Sums under 100 J. 
might be lawfully won here in England. (Statute 9 Ann. c. 14. 
reſtrained it to 10 J.) There was then no poſitive Law, to re- 


{train winning leſs than 100 /. Dixon and ron pn 1 Salt. 345. 


Stanhope and Smith. 5 Med. 351. 


There is en no. Vice in the Contract, unleſs made ſo 


by a poſitive T:aw; and the Laws of France authorize this 
kind of Contract, and give a Remedy to inforce it. In France, 


the Point d Honneur is as much a Law as any other, and is 
regulated by expreſs Laws. See M. Brouillon on that Subject. 


| The Laws of 8 Countries are adopted by the 1 of 
England, with reſpe& to Contracts made abroad. Daros and 


Findar. 2 Mod. 45. Blankard and Galdy. * Mod. aa. Held. 


that 
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that the Statute of Ed. 6. noting the Sale of Bae does 
not extend to the Iſlands of Barbadoes and Famaica, nor can he 
| | pleaded to a Suit brought here, for the Money ſo contracted tg 
" [= be paid. Feaubert and Turſt. Pr. Chanc. 207. Fremoult and 
Dedire. 1 P. Wms. 431. A Marriage Contract, directing the 
Wife's Fortune to be diſtributed after her Death, according 
to the Cuſtom of Paris, eſtabliſhed 1 in the Houle of Lords. 


Statutes concerning Uſury do not extend to Contracts made 
abroad. Lord Dungannon and Hackett, Equ. Caſ. Abr. 289, 
Triſh Intereſt allowed, on an 1rifþ Bond; and faid, that in 
all Caſes, Intereſt muſt be paid, according to the Law of the 

Country where the Debt is contracted, and not, of that where 
ſued for. Ellis and. Lloyd, Ibid. Intereſt of the Leeward Iflands, 

10 per Cent, allowed in Chancery. Lane and Nicols. Lid. 
Turkiſh Intereſt allowed, on a Contract in Turkey. Harvey and 
Eaſt India Company. id. Indian Intereſt, 12 per Cent, alow- 
ed on a Contract in India. 


By stat. 24 Geo. 2. c. 0 ect. 12. No Debt fer ſpirituous 
Liquors, under 205. ſhall be recoverable in any Court, It 
would be abſard to ſuppoſe, that this extends to a Contract 


made in a foreign Country. 


- Suppoſe a ſumptuary Law was eſtabliſhed in England, decla- 
ring all Contracts void for Cloaths above ſuch a Price. Should 
a Debt be contracted in France for Cloaths of a higher Value, 
and the Debtor ſhould come to England. Would not our Law 
puniſh the Breach of a Contract, which was lawful where made, 


and compel the Debtor to pay the Debt ? 


Therefore, where the Matter of the Contract is not abſolutely 
Malum in ſe, our prohibitory Laws only extend to it, when 
made at Home; but will not, as in the preſent Caſe, vitiate by 
a Matter ex poſt facto, a Contract lawful at the Time and Place 
of making it. | 


Beſides, 3 ſhall this Law be inforced ? It inflicts Pe- 
nalties on Perſons winning above 10 J. at a Sitting, to be di- 
* among the Poor of the Pariſh, What Pariſh can be 


4 


intitled 
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intitled to this F . for a Tranſaction that bappenod at 
A 9 | 


Upon the whole, as the Cidre is a lawful one, and 
as the Laws of the Country would have compelled Payment of 
dhe Debt; it is hoped, that the Change of Place where the 
Action is brought, will not make an Alteration in the Law, but 
that the Plaintiff ſhall recover his whole CY 


Blackſtine for the Defendant argued, 


LD.” That a Contra made in Fs. and allowable by the 
general Law of that Country, is not binding here in England, 
when contrary to an expreſs Prohibition of our own Statute 
Law. | | | 


2dly. That ſuch a Contract, not allowable by the general Law 
of that Country, but only recoverable under the ſpecial Cir- 
cumſtances here ſtated, is not binding in this Kingdom, when 
contrary to a ſimilar Prohibition of our own N 


The firſt extends to both Parts of the Queſtion, both the 

Moncy lent and the An won, at Gaming. p 1 latter only 
to the Manen Won. 

* 

| It, It is not contended; that our Laws are ſo far independent 

of others, that they take no Notice of the Law of France, with 

do Contracts, Sc. ariſing there; though this is agreeable 

t, © ſtrict Notion of a civil or municipal Law, Jus quod quiſ- 

bi Populus conſtituit. And Lord Coke lays it down, 2 

/. 98. that foreign Precedents are not to be objected int 

, becauſe we are not ſubje8 to foreign Laws. 


This, unleſs properly unde ad a very narrow Principle, 
fit only for the firſt Rudiments of a State. From mutual Com- 
merce and Intercourſe, which will quickly follow, ariſes the 
Neceſſity not only of a Law of Nations to regulate that Com- 
merce and Intercourſe, but alſo of communicating in ſome De- 
gree with the Laws of other Countries, in reſpect to the Con- 


tracts of Individuals; in order to give a Rule for Traders inc 
Vol. I. e au 
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inde to reſort to, for the Deciſion of their mercantile Contro. 
verſies. Therefore the Lex mercateria was interwoven into 
our own Common Law ſo early as 3 Ed. 1. 2 Roll. Rep. 114. 
Molloy de jure marit. I. 2. c. 12. eff. 7. But the preſent i 
no mercantile Queſtion, but a Tranſaction between two Engliſhmen 
Happening to be at Paris together, clear of any commercial 


Connexions. 


It is alſo acknowledged, that where any Matter has been 
legally determined abroad, ub; tranſiit in Rem judicatam, our 
Courts will not again take Cognizance of the Cauſe, but the 
Sentence, however hard it may appear, is concluſive between the 

Parties. Finch. Rep. 186. 2 Show. 232. Raym. 47 3. Skin. 50. 
1 Roll. Abr. 530. But this is not the Caſe here; this is abſo- 


lutely Res integra. 


Peet farther; a Regard has been often paid, not only to Sen- 

tences obtained abroad, but to the foreign Laws upon which 
ſuch Sentences might have been obtained, with reſpe& to Con- 
tracts arifing in other Nations. For the Parties, at the Time of 

contracting, muſt be ſuppoſed to refer to the Law of the Country, 
in which ſuch Contract was made. Here the Law of England 
adopts the foreign Law, pro bac vice; juſt as it adopts the 
local Cuſtoms and Special U/ages of many Cities and Diſtricts here 
at home in ſimilar Caſes; by way of temporary Exception to 
the general univerſal Rule, of common Law. | 


This is a large, equitable Principle of Juſtice ;—but may be 
carried too far. Some Stop is neceſſary, elſe our Laws would 
be frequently involved in Contradiction and Abſurdity, by acting 
counter to thoſe poſitive Rules it had found neceflary to 
eſtabliſh, for the internal Policy of Government. The Line 
which has been drawn, and the Diſtinction upon which I ſhall 
rely, is that foreign Laws are to be regarded in England, only 
where they vary from the general Common Law ; and not where 
they contradict expreſs prohibitory Statutes. This is a reaſon- 
able Diſtinction. In all general affirmative Laws a Variety 
of Exceptions are admitted, as being either, firſt, Caſes not 
in the Contemplation of the Legiſlator, whoſe Want of Fore- 

ſight the Equity of the Courts muſt ſupply; or ſecondly, Too 


minute 


— 
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minute to be attended to, in forming a general Rule; and 


therefore Equity (according to Grotius) is the Correction of 
that wherein the Law, by virtue of it's Univerſality, is defi- 


cient. Upon one of theſe Accounts the Courts have admitted 


local Cuſtoms and particular Uſages, to prevail in derogation 


of the Common Law; or, what is much the ſame Thing, fo- 
reign Laws to guide the Deciſion of Controverſies ariſing abroad, 
however different from the general Rules of the municipal Law. 
But, where there is an expreſs Prohibition by Statute, where the 
Legiſlature has peremptorily exploded this or that Poctrine, 
or invalidated this or that Contract; no Want of Attention or 
PForeſight can be preſumed. The Legiſlature is the beſt and 
only Judge, what Rule of Right ſhall be eſtabliſhed, and hay- 


ing declared it's Sentiments by a ſtrong negative Precept, there 


is no Power which ought to reſiſt it. 


Accordingly the Caſes relative to this Point (except thoſe 
of Uſury which go upon a different Principle) are all of them 


Exceptions to the general Common Law, and not to particular - 


Acts of Parliament. Daus and Pindar was only argued and 
never determined; but is the ſame Point with Blankard and 
| Galdy, wherein the only Queſtion - was, whether the Statute 
Law of England extended to the Leeward Iſlands, without naming 


them in ſpecial ; and it being held that it did not, it followed of 


courſe, that a Statute which extended only to a Sale of Engli/h 
Offices, could not vitiate a Contract for an Office in Jamaica. 
Theſe Caſes therefore prove nothing material. 


Feaubert and 7. urſt, Fremoult and Dedire, (and a Number of | 


others not cited by Mr. Serjeant) were all Queſtions upon the 
general Common Law, and not upon any negative Statute. 


Wherever our Courts have taken Cognizance of foreign Tranſ- 


actions, and in Conſequence have ſometimes admitted foreign 


Laws to be given in Evidence, they have always recourſe to a 


Fiction. The Plaintiff declares that the Contract was made or 
completed in England; as in the preſent Caſe, that the Accept- 
ance of the Bill of Exchange was at Weſtminſter. This, though 
falſe in Fact, is not traverſable. Co. Lite. 261. 6. Capp's Caſe. 

2 Roll. Rep. 492. Now it would be ſtrange, if a mere Fiction 


mould 


— 
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ſhould be allowed to militate ogainſt the expreſs Will of the 
Legiſlature, that a Contract feigned to be made at MWeſtminſher 
ſhould be valid, when, if really made there, it would have been 
vitious. If a Man avails himſelf of a Fiction, he muſt purſue it 
through all it's Conſequences. He muſt not take the Bene fit of 
our Law in one Part, and reject 1 it in another. 


An afirmattve Statute will deſtroy a local Cuſtom inconſiſtent 


with the Proviſions of the Act. City of London and Gatforl, 


2 Mod. 39. Freem. 203. A Cuſtom in Southwark to appoint 
Scavengers at the Court Leet was held to be taken away by the 


Statute 14 Car. 2. which appoints a new Method of doing i it. 
A fortiori a negative Statute, which declares ſuch Uſage void, 
will invalidate a local Cuſtom. And if it will deſtroy a domeſ— 


tic Cuſtom, which is Lex Li, ſhall a alen Law be allowed 


to withſtand it? 


There are two Branches of the Statute 9 Ann. — One which 
gives an Action to the Loſer, and another which prohibits the 


Action of the Winner. I do not contend that the penal Part 


of this Statute extends to Tranſaction in France; therefore 


all the Abſurdities (with regard to the Poor of the Pariſh, Sc.) 
put by Mr. Serjeant are out of the preſent Caſe. But where a 
Plaintiff prays in Aid of our Law to recover a Gaming Debt con- 
tracted abroad, the Prohibition of the Statute ſhall then take 
Effect. He ſhall not employ the Proceſs of our Law, to ſub- 
vert its own Conſtitutions. 


Statute 9 Arn. is extremely ſtrong. It vacates all Securities 


whatſoever, where the Whole or any Part of the Conſideration | 
is for Money won, or leut at Gaming; any Statute, Law, or Uſage 


to the contrary notwithſtanding. How then can the Law or 
the U/age of France be ſet up in * to this Statute! ? 


If once it be Paid down for a Rule, „that this Court will 
* compel the Performance of Contracts made abroad, though 
* contrary to the expreſs Proviſion of our own Statute Law, 
it muſt be laid down generally and in it's full Extent. Gaming 
Contracts are not entitled to any ſpecial Indulgence. The Con- 
ſequence of this would be abſurd. | 


= L | Stock- 


2 r P „ . 8 
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S tock-jobbing Contracts, contrary to 7 Geo. 2. c. 8. if made 
in France ſhall never ſurely be recoverable in England. This 


would introduce all the Miſchief of that pernicious Practice 
afreſh, — Statute 12 Geo. 2. c. 21. vacates all Inſurances made 


on the Exportation of Wool. If ſuch an Inſurance be made in 


Holland, ſhall either Party come over to England and demand 


your Lordſhip's Aſſiſtance to compel the Execution of ſuch a 


Contract? Even in 13 Ed. 4. when it was held that our gene- 


ral Laws did not bind Merchant Strangers, it was ſaid that Sta- 


: tutes for the Forfeiture of Merchandize, did. Bro. Denigen. 5. 
Fitzh. Denizen. 2.— The Marriage Act 26 Geo. 2. c. 33. f 15. 


prohibits all Suits to compel a Marriage in Conſequence of any 


previous Contract. If two Engliſh Subjects ſhould contract them- 


ſelves in France, Ferſey, Ireland or Scotland, and on their Re- 


turn one ſhould inſtitute a Suit againſt the other for Perform- 
| ance of this foreign Contract, would not a Prohibition be in- 
| ſtantly iſſued to reſtrain it! 


Theſe Inſtances only flow frm the Reafon of the Thing, and | 


kave never been judicially reſolved. But, in another Inſtance, - 


the Statute of Limitations has been frequently allowed to operate 
upon Tranſactions arifing abroad, Beven and Clapham. 1 Lev. 


143. Davis and Tale. Lutw. 946. Duplein and De Rouen. 2 


Vern. 540, And if this Statute be allowed to operate upon fo- 

reign Debts, where Tfade may be affected; @ fortiori other Statutes 
may operate thereon, where Trade is out of the Queſtion. Had 
the Plaintiff delayed this Action one Year longer, we might 


have availed ourſelves of the Statutes of Limitation ; and why _ 


not at preſent of the Statutes for diſcouraging Gaming ? 


As to the Statutes of Uſury, I allow the Law to be as ſtated 
by Mr. Serjeant. But this does not depend upon this Prin- 
ciple, that our Statute-Law cannot operate upon foreign Con- 


tracts, but upon peculiar Reaſons of it's own, which make it 


neceſſary that Laws for regulating the Rate of Intereſt muſt be 


merely focal. The Rate of Intereſt in every Country depends 
* upon a Multitude of Iacal Circumſtances ; e. g. it muſt be higher 


or lower according to the Scarcity or Plenty of current Specie. 
What therefore is moderate Intereſt in one Country may be 


Vor. . 3 | Ea OM Ulury 


—— OS > — 5 at 
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U ſury and is in 2 And unleſs the Rule of de- 

termining foreign Contracts reſpecting Intereſt be guided by the 

Rate of Intereſt in the Place where the Contract is made, no 

| Foreigner would contract with an Engl. ;/þman, which would put 

. | a Stop to all foreign Trade, which is ſupported by mutual Cre. 
dit.— The Preambles to Stat. 12 Car. 2. c. 13. and 12 Ann 

A. 2. c. 16. both of them give Reaſons merely local for the Re. 
duction of domeſtic Intereſt from eight to tix, and from fix to 
five per Cent.— And it is the Policy of this Kingdom, as 3 
trading State, not to diſcourage the high Intereſt payable abroad, 
by extending the Operation of our Statutes to ſuch foreign 
Contracts; ſo that the Balance of Commerce ay be every | 
where in favour. of our own Merchants. N 


As to the Argument drawn from the Statute againſt ſpiritu— 
ous Liquors, it has never been ſo determined. But if it had, 
the Purview of this Statute is alſo evidently /oca/. It is calculat- 
ed to throw a Check upon Dram-drinking, by preventing a Score 
in a London Ginſhop : but it is morally impoſſible, that it can 
ever be worth while, to bring a foreign Debt of this Value be - 

TS fore any of our Engliſb Courts. | 


The 133055 will ſerve to the Suppoſition of a fumptu. 
ary Law, &c. It is only a Suppoſition; and were it to pre- 
vail in Fact, I have an equal =O to * that the Debt 
would not be elves. > 


If Iam right in this Branch of the Argument, it puts an 
End to the whole Queliion ; Neither the Money lent, nor 4 
| fortiori the Money won, are recoverable by the Judgment of 
this Court. But as it is impoſſible to foreſee what Weight theſe 
Reaſons will have, I muſt proneed to argue, ſecondly, 


II. That a Contract made in France, and not allowable by 
the general Law there, but only under che ſpecial Circum- 
| ſtances here ſtated, is not binding in our Courts, when anger : 
to an expreſs Prohibition of our own Statute Law.. 


This only extends to the Money on, to 272 J. For though I 
Gould be right in this Point, yet it will not affect the 300 /. kent 
| at 


4 
* 


* 
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Part of the Conſideration be bad. 


Here the general conflicuiloed Law of France - agrees with our 
own. It is oppoſed by the whimſical Deciſions of an arbitrary 
partial Juriſdiction, governed by no written or permanent Law, 


extending only to Gentlemen and Injuries of Honour. I allow 


that the Payment of Gaming Debts is reckoned in France 
among the Points d Honeur : They had it from their Ger- 


nan Anceſtors. Ed eft in re prava Pervicacia, ipſi Fidem vocant 


Tac. de Mor. Germ. A Refuſal to pay would be a Cauſe of Chal- 
| enge. Therefore, to prevent Murder, this Juriſdiction is per- 
mitted, as being the leſs Evil of the two. Our Law pays a 
Regard to the general Law of foreign Countries, not to any 
ſpecial excentrical Cuſtoms. We have a Court in England called 


at the Time of Play, any farther than as it is coup! ted with 
th other in the ſame Security, the Whole of which is void if 


— 


the Lawleſs Court, Curia ſine Lege, which like this of the Mar- 


ſhals of France is governed by no ſettled Law. The Proceed- 
ings are carried on by Whiſpering ; they have no Pen and Ink, 
but only a Piece of Charcoal; and every Suitor that appears 
not, forfeits double his Rent every Hour. The ſame Regard 


| that the Courts of France would pay to this extraordinary 


Court, in a Suit for this Forfeiture there, may be paid to the 
Court of the Marſhals in our Country, Let them execute their 


own Proceſs, but not attempt to guide 2 Judgment of an 


Engl ſp Court of Law. 


Private via Courts, Sil anion by ſettled Laws, 


ere never attended to in England. Tourton and Flower. 3 P. 
Ws. 371. Held by L 
Notice of what is done in 


e ſpiritual Courts beyond Sea. 


This is itated to be mw a Debt of Honour. Ca our Courts 


Talbot, that our Courts can take no 


of Common Law give Relief in Matters of Honour ariſing in a 


foreign Country, when they clearly cannot do it at Home ? 


Court of Conſtable and Marſhal may hold Plea of Matters of 


* Honour” here, which they could not do © if they might be 
diſcuſſed by the Common Law.” Stat. 8 Ric. 2. c. 5. Hale s 
_ Hiſt, Common Law. 37. 


Again : 
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[Again : This Court acts coy In : Perſo zam, not in Rem by 
Impriſonment of the Body, not Seiſure of the Effects. But if 
this Suit be allowable in Weftminſter Hall, the Plaintiff has 3 


Remedy both againſt the Body and the Efefs. And ſhall he 


have a better Remedy here. than abroad, for a Debt fet up in 


_ Oppoſition to the Laws of this ani ch ? 


All ſpecial Cuſtoms muſt be a ſtrictly. And the h 
aon of this Court is not ſtated to extend to Executors, or : 
Adminiſtrators. Nor indeed can it. It takes Cognizance only 


of Debts of Honour ; which die with the Perſon. No Man's 


Honour is teſtamentary, or can veſt in his perſonal Repreſen- 


tatives. There will be a fan, Deficiency of Aſſets. 


Our Articles of the Navy and of War allow an Officer to be 


caſhiered, for not behaving like a Gentleman. If a Maxim 


ſhould prevail in Courts martial, that Non- -payment of Gaming 
Debts is unbecoming the Character of a Gentleman, and they 
ſhould reſolve to break every Officer that refuſed : This would 


be as compulſory a Proceſs as the Impriſonment of the Marſhals 


of France But would this be ſufficient to ground an Action 


upon in the King's Bench, for Payment of a Note obtained upon 


5 ſuch a Conſideration? If not, and it would not be ſufficient 


to recover Money loſt on board the Fleet, when in Harbour or 


hovering upon the Coaſts of France, why ſhould it be ſufficient, 
if they were actually landed on the Continent? Where is the 
Difference between Money loſt by one Britiſh Officer to another, 


in the Camp 1 in * or the Camp in e 


Our Courts have been e wity laudebly aria in ſupport- 
ing the Statutes againſt Gaming. Huſſey and Jacob. Carth. 356. 
(reported alſo in Salè. 344. 5 Mod. 175. Comyns. 4.) The Ac- | 
ceptor of a Bill of Exchange, though a third Perſon, allowed to 
plead the Statute againſt Gaming, to avoid his own Acceptance 
of a Gaming Draught. Holt indeed ſaid according to ſome of 
the Reporters (not Carthew) that had the Bill been indorſed over 
by the Payee, the Indorſee might have recovered it. But in 


Boyer and Bampton, Stra. 1155. Holt's Dictum is denied to 


be Law. The Court, after two ſolemn Arguments, determined 


that the innocent Indorſee of a Gaming Note could maintain 
A "3 
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no Action againſt the Drawer. « F or it would be of ſome Uſe to 
« the Lender, if he could pay his own Debts with it, and it 
„will be a Means to evade the Act. And though it will be 

20 ſome Inconvenience to an innocent Man, (who however may 

« ſve the Indorſor) yet that will not be a Balance to thoſe on 

« the other Side.” The preſent Caſe is that of the Original 

Winner and Lender, and therefore much ſtronger ; and the 

Reaſons are at leaſt equally applicalys to this Caſe, as the 

other. 


11 is ſuggeſted, that this is a poſitive Law That there is 
no Vice in the Contract, no moral Turpitude in fair Gaming. 
But is there any in Stockjobbing, in Inſuring the Exportation of 
Wool, in a Marriage Contract, or in ſuing out an Original 
after fix Years are expired? Yet no Tranſaction of this Kind 
will be countenanced in our Courts, whether the Cauſe of Action 
aroſe at Home or Abroad, It is not a neceſſary Ingredient to vi- 
tiate a foreign- Tranſaction, that it muſt be accompanied with 


moral Turpitude. Reaſons of foreign or domeſtic Policy will 


make it frequently improper, to inforce a Contract a= the 
| poſitive Law of the State. | 


But is there no Dives of moral Turpitude in excefive Gam- 
ing, ſuch as riſquing 700 J. at a Sitting? There is at leaſt 
Extravagance, and probably Diſtreſs to a Man's Self, his Family, 


and Dependants in every Relation of Life. Gaming to Exceſs 


gives a Looſe to every furious Paſſion that deforms the human 


Mind. What this Exceſs is, the Laws have aſcertained. In | 


Gentlemen by Stat. Car. 2. it was 100 J. at a Sitting, by 


9 Ann. it is 101; in Tradeſmen, by the Bankrupt Laws, * 


1s 54. 


_ 


This Court will not give a Sanction to this faſhionable Vice, 


nor ſuffer our travelling Nobility and Gentry, to fall a more 
eaſy Prey to it than they are already. If they loſe only ready 
Money in France, our Laws indeed cannot aſſiſt them; but the 
Loſs is then limited and the Conſequence leſs pernicious.— 
But Gaming on 7. ruſt is big with a Ruin, which in it's Nature 


cannot be computed. 


Volt. . ii 
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If a Diſtinction "Y EYE between the 8 won and Money 


ent at Play, it will introduce all the Miſchief that the Public 


ſuffered under the Statute of Car. 2. and which the Statute of 


Anne was intended to remedy. No Man would then play 


upon Truſt; but would lend his Money firſt, and afterward; 
win it back again: Becauſe the Law of France is imperfect, 
and only half-remedies this Evil, ſhall we not avail ourſelves 


of the Law of 5 1 has e a Remedy adequate 7 


to the Miſchief ? 


On the whole, 1 bk the Court will be of b Opinion, that the 


Plaintiff is not intitled to recover the Whole, or any Part, of a 


Debt, that has been thus cena 


Land Mansfield, Chicf Juſtice. 


This is a Caſe of great Conſequence, with regard to the 


Principles upon which it muſt be determined. I ſhould there. 
fore defire to hear another Argument; and as the preſent 


Topics are exhauſted, I would _ out a few Hints, to 7 


be ſpoke to the 1 next Time. 


There is a Diſtinction between heal and ene Statutes, 

| Local ones regard ſuch Things as are really upon the Spot in 
England; as the Statute of Frauds, which reſpects Lands fituate 
in this Kingdom. So, Stockjobbing Contracts, and the Statutes 


thereupon, have a Reference to our local Funds. And ſo the Sta- | 


tutes for reſtraining Inſurances upon the Exportation of Weol 
reſpect our own Ports and Shores. Perſonal Statutes reſpect 
perſonal tranſitory Contracts, as common Loans or Inſurances. 


24. Whether our Stamp Laws would operate on ſuch Contracts 


made abroad? 


Another Queſtion may be, Whether the Loan or Contra i is 
| avoided, or only the Security ? | N 


Another Queſtion may ariſe upon the Statute againſt Sale: of 
Offices, whether that extends to foreign Countries? | 


Next, as to the particular jest ien of the Marſhals of 


France. Ru, It's Extent and Power over Executors and Ad- 


LES miniſtrators ? 


fo 


in 


th 


9 SS — — 
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miniſtrators ! > And does not the Bill of Exchange vary the 
e Would not Sir John Bland's being liable to Impriſon- 
| ment, be a good Conſideration of his giving the Bill of Ex- 


change ? I deliver no . but nw theſe Points _ be 


* conſidered: 
Deniſon Juſtice. 


This Caſe and the Law upon it are quite new to me. I can 
form no Opinion about it: But deſire it may be_ conſidered, 
in caſe a Man has won a Gaming Debt abroad, - and brings his 
Action in England, will it be material, to aſſign WET Place where 
the Money was loſt or not. 


Lord Mansfield ran 
let it alſo be conſidered, how it would ſtand, in caſe it had 
been Money loſt between two Foreigners, and indorſed over to 
a Perſon in England. Or whether it makes any Difference, that 
theſe are two Subjects of England reſiding in foreign Parts. 


Poſter Juſtice. 


I defire alſo it may be fully confidered, whether it was the 


Intention of the Act, that Perſons might evade the Statute, 


merely by gaming abroad. The Statute 9 Ann. puts a Nega- 
tive upon all U/ages to the contrary. Does it not extend of 
courſe to the Uſage of France ? | : 


* 


Wilmot Juſtice. 


There ſeems a material Difference between the Money 14 


and the Money lent. There is alſo a Difference between the 


| Wording of Statute Car. 2. and Stitute of Anne. The for- 
mer extends only to Money lot, but then it extends to all 


Contracts. The latter extends alio to Money leut, but it only 
mentions Securities, Perhaps this was intended to prevent the 


giving of ſham Securities, to blind the real Conſideration 
of the Debt. In S/atcr and Emerſon, 1 Geo. 2. This Difference 


was taken by Eyre Chief Juſtice at Ni prius. 


As. 


— CGE TOE Rao tou Far INF 
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As to the Money 1%, I have great Doubts. about it. 1 „ 
been ſtaggered, ſince I came into Court. I thought, prims facie, 
it was within the Reaſon of the Statutes of Uſury. But the 
Reaſons given to the contrary have great Weight with me. 
think, we cannot look into theſe Principles which muſt govern 
this Caſe too narrowly. I wiſh the Laws of other Nations 
might be looked into. Almoſt all of them have purſued the Ci. 
vil Law; and the Code, de Aleatoribus vacates ſuch Contracts on 
Gaming. It would be ſtrange, to give the Law of France a more 
liberal Conſtruction, than it has at home; to give a Gaming 
Creditor, a real (by Eiegit) inſtead of a perſonal, Security. 


Let it be conſidered, whether the Converſe of this Propoſi- 
tion be true; Will a Contract void in France, and good in 
England, be avoided here, becauſe made in France? As in 
the Caſe of a Man, above twenty-one and under twenty-five, 
making a Bond. Is not the Law of the Domicilium or Forum 
where the Plaintiff ſues, to govern theſe Caſes, that are of 2 
contradictory Purview in two different Kingdoms ? 


 ADJoRNATUR. vide Michaelmas I Geo. 3. Poftea. 


The End of Trinity Term 33 & 34 Geo. 2. 1760. 
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| Michaelmas Term 


Y 058 + 1760, Ts the als s Bench- 


_— s * < - 2 ke 8 . 4 4 . 


The jt againſt the Onan | St. Luke's Hoſpital 
| 20} ae, „, 


rated, by that Name, to the Poor's Rate of the Pariſh 
of D. On Appeal, the Seffions confirmed the Rate ; 

ſtating ſpecially, that in 1750 the City of Londen, by Inden- 
ture, demiſed certain Mefſuages in Moorfields to five Perſons, in 
confideration of 100/7. and that the-ſame ſhould be converted to 
an Hoſpital for Lunatics, under a Rent of 104. per Ann; with 
Covenants, that the Leſſees ſhould convert the Premiſſes, or ſome 
Part thereof, into ſuch Hoſpital, and to no other Uſe or Pur- 
poſe whatſoever ; and a Proviſo, that the Leaſe thould be void, 
if the ſame was applied to other Purpoſes. —That twenty-nine 
Houſes had ſtood upon the Ground ſo demiſed, which were 
uſually rated to the Poor. —That the Prergiſſes were converted 
into an Hoſpital for Lunatics, according to. the Intention of 
the Leaſe; and that every Part is laid out in Wards or Cells, 
or neceſſary Offices, or in Apartments for Perſons attending 
thereon ; one Foſeph Mansfield being the Steward and principal 
Reſident there.—That the Whole is maintained by voluntary 
Contribution, and managed by a Committee of Subſcribers ; 
and that no other Perſon, but ſuch neceſſary Attendants, Ge. 
have any D welling or Occupation there. —And that the Leſſees 
have not, nor can have, any Intereſt 9 in the Pre- 


miſſes. 


1 | IHE Occupiers of St. Luke's Hoſpital Middleſex were 


Lord Mansfield Chief lat Two Objections have hows "BE 


Occupiers 
without nam- 

ing Perſons, 
not liable to 
Poors Rates. 


Hoſpitals, 


not hable for _ 


the Lodging 
&c. of the 
poor Objects. 


to this Rate. Firſt, That the Word Occupiers is too gener * 


that it ſays. no more than the Statute itſelf 
e So 
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reduce, as a Rate ought to do, the vague Deſcription of the Sta. 
tute to a Certainty. Secondly, Suppoſe this could be got over; 
that an Hoſpital in ſuch à p̃ituation is not liable to be rated. Po. 

\ the Court will lay down no general Rule for 40 Hoſpitals ; their 
+ Exemptions muſt depend upon the ſpecial Circumſtances of the 


„ Houſe. —Neither can any Conſequence be drawn from Hoſpital | 


Lands \(as was SN at the N the Scite of the Hol- 


| * itſelf. 


As. to the firſt, we think it a fatal Objection. But to pre- 


vent farther Trouble in this Caſe, we will alſo declare, that we 


think this Hoſpital, thus circumſtanced, is in no Shape liable 
to be rated. It has been ſaid, that the Owner of Lands and 
Houſes ſhall not ſo appropriate and alter them, by his own AR, 


as to diſcharge them from Rates. But this Poſition is not true. 


Ownerſhip confers a Right of altering the Nature of the Pro- 
5 perty. An Owner may pull down Houſes which are uſually 
rated very high, and convert the Situation into Fields, which 


( are rated comparatively low. —Suppolc the Objection to the 

| Generality of the Word Occupiers was removed; who can be 
the Occupiers here? There are but three Claſſes, to whom 

that Deſcription can relate. 1. The five Leſſees; who have 


no Intereſt, but for a ſpecial Purpoſe ; no Occupation but are 
ſuch nominal Perſons, as the Cryer of the Common Pleas is, 


in the Form of a Recovery. 2. The Officers and Attendants, 
which is the ſtrongeſt Ground for the Rate. In the Caſe of 
Chelſea Hoſpital it was determined, that the Officers there, 
who have commodious Houſes and Apartments, were ſeverally 


rateable for their reſpective Lodgings ; which ſhews (by the way) 

that Occupiers in general of any Hoſpital were not thought to 

be liable. But here are no Lodgings for Officers, Servants, 
Fc, except during their actual Attendance. - Mansfield the 
Steward was originally rated for the whole, by Name; but that 
Rate was quaſhed by Conſent, as he was clearly not the Oc- 
8 cupier of all. This ſhews the Word Occu7 ers not to have ca- 


ſually ſlipt into the Rate, but to have been inſerted by Deſign 


and upon good Advice; becauſe no Perſon was liable to be 
rated as an Individual, they were willing Yo try, what could be 
done with them, in their collective Capacity. In the Caſe of 
the * it has been uniformly held, that the Lodg- 


ings 


* IS n * af. + 4 
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ings e to Officers (if any ſuch) are liable. 


they would be here, if any ſuch exiſted. It has alſo as uni- 


are not liable. 


3 Objects. 
given up at ane Bar. 


"Therefore we are all (abſente Foſter) of Gp that the 
Rate and the Order of Seſſions confirming it muſt be quaſhed. 


Richard Good's Caſe. 

IT Ca GY 
Moyel for a Habeas Corpus, directed to . Captain of the 
Princeſs Royal Man of War, to bring up Richard Good, be- 
ing impreſſed to ſerve as a Mariner, on an Affidavit, that he 
was in Cuſtody, and had a landed Eſtate in Poſſeſſion, of 267. 
per Ann. Freehold, and 20/7. per Ann. Copyhold. But it not 
being ſworn, that G:od was no Sea-faring Man, the Court (45- 


The next Day. the Affidavit (being reſworn) ſtated him to be 
the Writ was awarded. Upon ſuggeſting to the Court, that 
| as if an Objection from the Property of the Party preſſed was 
Juſtices (ab/entibus Lord Mansfield and Foſter) that the Court 


had given no Opinion upon that Point ; 
Affidavit amended, in order to avoid the Queſtion. | 


ee ae Selwin. 


HIS 7 was I argued, by Mr. De Grey for the * 
tiff, and Mr. W for the Defendant. 


Mr. De Grey cited 7 oke and Glaſeock, 1 Saund. 250. 21 Car. 
th to ſhew, that by the Bargain and Sale, the Bargainee took 


able. — That in Machil and Y, 2 Ld. Raym. 778, which 


nor 


80 


ente Foſter) deſired to have that Point cleared up, if poſſible. 
merely a Ship Carpenter, and never uſed to go to Sea. Whereupon 
the Heſitation in granting it Veſterday might be miſconſtrued, 
not of itſelf ſufficient, It was declared by Deniſon and Wilmot 


but choſe to have the 


Lands paſs 


only an Eſtate. for Life, 3 to his Heir, but not deviſ- 


, it was a baſe F ee, this was neither the Point in a Judgment | 


formly been held, that Wards and Cells for poor Objects 
3. Theſe are the third Claſs; the poor mad 
But the rating of them would be ſo abſurd, that it was 


Query, Whe- 
ther a landed 
Eſtate of 467. 
per Annum 
will exempt 
.a Mariner 
from bei 
preſſed. 5 


"D 


Vide Page Pe 1 26 


222 · Selwin 
and Selwwin, 


by a Will, 
made before 
a Recovery 
ſuffered, but 
after the 

+ Deed to lead 
the Uſes. 
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nor 3 to the Point. Reaſons then given were Holt's 
own, and not communicated to his Brethren; therefore only the 
Dictum of one Judge, not the Reſolution of the Court. 


oh e 18. Com. _ 


He oed, that Recon are held to be Revocations of 
Wills, made by Tenants in Fee- ſim ple; that it would be ſtrange, 
if they ſhould eſtabliſh, that thoſe made by Tenants in Tail, 
ſhould make a void Will valid, and a valid Will void. - 


That as to the Doctrine of Relation; judicial Relations and 
Fictions were no Rule for any other. That Feoffments are not 
erfect without Livery; Grants without Attornment; Bargain 
and Sale without Enrollment: Vet nothing veſts thereby, 
through any Relation back to the firſt operative Parts of them. 


That in the Conveyance by Leaſe and Releaſe, the Freehold 
does not paſs from the Date of the Lenſe, but of the Re- 


Yn 


leaſe. 


That executory Deviſes are not deviſable, by Will made be- 
fore the Contingency happens. 3 Lev. 427. Nor, in conſe- 
quence any other Poſſibilities. : | 1 


Mr. Norton argued, 4 the Bargain and Sale veſted a Rever- 
fion in F ee in John Selwin, expectant on the Death of his Fa- 
ther. That it was a baſe defeaſible Fee when veſted, but be- 
came afterwards indefeafible and abſolute, by the Completion 
of the Recovery; which took away the Entry of the Iſſue in 
Tail. That the Recovery veſts nothing, but only ſubſtan- 
tiates the Intereſt, before veſted by the Bargain and Sale: which 


differs this Caſe from a mere Covenant to ſuffer a Recovery, 


which veſts nothing at all. That Tenant in Tail may do 
every Act, that Tenant in Fee-fimple conditional could do, be- 


fore the Statute de Donis; except to the Prej adice of his Iſſue. 
| He may therefore convey a defeaſible Fee, which is no Prejudice 


to the Iſſue, who by his Entry may at any Time defeat it. — 


In Stapleton and Stapletony 2d Auguſt 1739, in Chancery. Te- 


nant for Life, Remainder to his Son in Tail, Joins with his Son, 


A. D. 1724, to make a Leaſe and Releaſe, with Covenant to 


ſuffer a Recovery. The Son dies: And afterwards in 1725, 
3 ; | the 


_— —  — — 3 - way a ä pay a > — —— — ä —— os - 
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the Recovery is ſuffered. Two Points - aroſe, 1. Whether this 


Recovery could operate on the Conveyance in 1724. 2. Whe- 
ther this was ſuch an Agreement, as would bind the Grandſon, 


the Son of Tenant in Tail, in Equity. Lord Hardwiche held 
the Affirmative in both Points.: And that the Eſtate which paſ- 


| fed by the Deed in 1724 was a bale Fee, as held in Machil and 


Clarke. He argued, laſtly, that it was a good contingent Uſe, and 
as ſuch, deviſable. Becauſe, 1ſt. It has been held to be afjignadle. 


Wright and Wright. 15th March 1749 in Chancery, in 1697 


Thomas Wright deviſes to his two Daughters Suſan and Mary, 
his Warren, Cc. in Fee-ſfimple but if either of them died 
unmarried, or married without Conſent of his Executors, ſhe 


ſhould have only an Eſtate for Life, and his Son Robert ſhould 
take the Warren, and pay her or her Executors 500 J. They 
both died unmarried; but before the Contingencies happened, 
Nobert the Son in 1728 conveyed his Intereſt in the Premiſſes 


to his younger Son George Wright, in confideration of natural 
Aﬀection. And now the Heir of Thomas Wright the Grand- 
father brought a Bill agaznit George Wright, for the Eſtate. 


Lord Hardwicke determined i in favour of the Defendant, merely | 


upon the Point of it's being a good Conſideration; the Aſſign- 
ability of ſuch a contingent Intereſt not being diſputed. adly. It 
is alſo dejcendible, Gurnel and Wood. (Vide P. 225.) and therein 


Lord Chief Juſtice's Argument was equally ſtrong, that it was 
deviſable as well as de zdly. In Adams and Buxton. 
Chancery 16th Jug 1754, ſuch a contingent Intereſt held to be 
in Fact gev/Jable. This was a Deviſe of an Eſtate to the Teſ- 
tator's Daughter, and if his Son was mingled to have it, he ſhould 


pay her 2 50 J. and take it. Teſtator died in 1724. The Son 
had irequently offered to redeem in his Life-time ; but the 
Davghter defired he would not, till ſhe married, which he agreed 


to. In 1751 the Daughter died unmarried, and bequeathed all 


her Eſtate to A. The Son died in 1753 and deviſed all his 


' Eſtate to B. And now B. claimed to have the Power of re- 


deeming A.'s Eſtate, on Payment of the 2 50 J. Lord Hardwicke 


: Cecreed, that B. ſhould have the Benefit of the Clauſe in the 


original Will. Objected, that this Caſe was determined merely 


on the ſpecial Circumſtances of the Son's having kept alive the 
Right of A by his frequent Offers to his Siſter, and 


Vol. I. 1 ; the 


M ich. Term 1 Geo. 3: K. B. 


- x * 


the ſabſequent Agtudiiivite' between them. But the general | 


Rule contended for was. then laid down by the Court [700 
8 Chief e ,. 


Lord Mansfield Chief Juſtice, I am fry the eſtabliſheq 


* Practice of the Court will not permit us to give our Reaſons at 


large, when we certify our Opinion into Chancery. But I will 


mention one or two Points, whereon the Jus gment of the Cour 


will not depend. 


No Caſe has ever yet happened, wherein a Deed to lead 
the Uſes of a Recovery has been made by Tenant in Tail, 
without a ſubſequent Recovery ſuffered ; nor is that the Caſe 


here. Therefore we are not concerned to enquire, what Kind of 
Eſtate, ſuch a Deed, nakedly taken, would convey. 


fe Neither ſhall we enter into the fineſpun Reaſoning that ha 
formetly been made uſe of, with regard to the Doctrine of com- 
mon Recoveries, and the Reaſons why they are a Bar of Eſtates 


Tail and Remainders over. They have been differently aſſigned 
at different Times, and never entirely ſatis factory. The Reaſon 
of this Difference is, becauſe at fi firſt the Judges were afraid o 


make” an iſtinctian | between | real and fiftitious_Recoveries. 
Had they acknowledged them to be a Fiction, it would not (as 
the: Humour of the Times then can) Bee Afowed to be a Bar 
to the Statute de Donis. But fince. common Utility has now 


firmly eftabliſhed them, and the Legiflature has frequently re- 
cognized them, Judges have begun to confider them as what | 


| eally are, a fictitious Proceeding, a 2 as the — 
| 1 of f Conveyance by Tenant in Tail. 


— 


* 


1 can give no Opinion. But PE. are two Queſtions on 
which the Certificate will turn. 1ſt. Whether the Deed and 


the Recovery ſhould be taken as one Conveyance, of which the 


Deed is the moſt ſubſtantial Part, and therefore to it every 


ſubſequent Part muſt refer. If this ſhould be fo, there will be 


no other Queſtion. If not, then 2dly. It muſt be conſidered, 


whether the Intereſt, reſulting to the Tenant in Tail from the 


Uſes of the Bargain and 
deviſable, 


le, is ſuch a Poſſibility, as is by Law 


JF SE II TINS VER æ I EE i 


Cer- 


| Norton: 


44 ſelf was living.” The Farm at Bovington was a Copyhold, un- 


he demiſed the ſame to ſaid Fohn Smith, at a Rack Rent, 
« (other than the Lop and Top of antient Pollards and the Fruit 
| away the ſame. The Woods conſiſted in large Hedgerows, in 
of fix Acres. In 1721 Dr. Paul purchaſed the Farm of Ham- 


mon, ſubject to this Leaſe, which he from Time to Time re- 


they paſſed by the Will to Mrs. Paul the Deviſee, or deſcended 
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Certificate afterwards for hy Defendant, ex Relatione Mri. 
See Roe e Griffiths, M. 7 Geo. 3. AR . TY 


Leſſee of Paul | again Paul. ff Cee. / 099: 


OCTOR George Paul 4 Orther 1752 made his Will, Lands at C: yy 
beginning © As to my worldly Eſtate,” Ge. and then 4. B. de- S 1 
gives a Legacy of 20 J. to his Son and Heir for Mourning; and — Ange: SS. Te i 
afterwards deviſes to his Wife, © his Farm at Bovington, in the on der. 

« Tenure and Occupation of John Smith to hold to her and her cepted in the | 

« Heirs for ever.” And in like Manner recapitulates every Eſtate — bom 

he had, and deviſes them, one by one, to his Wife, and her additional | 

Heirs. And then generally deviſes to his Wife and her Heirs, * all * 

e his freehold and copyhold Lands above deviſed, with full Power 


« to ſell, grant, give or otherwiſe diſpoſe of them, as if he him- 


der the Rent of 3 J. 65. 2 d. per Annum, to which one Hammond 
was formerly admitted, who kept it in Hand till 17193 when 


except all Woods, Underwoods, Timber, &c. there growing 
of Fruit-trees,)” with Liberty for the Leſſor, to enter and take 


Chalkdales (v:z. old Chalkpits planted) and in one Woodground 


newed. The Heir brought Ejectment for theſe Woods, and 
the Queſtion, on a Caſe reſerved at the Aſſiſes, was, whether 


to Mr. Paul the Son and Heir at Law. 


Mr, Harvey for the Plaintiff contended, that the Words, 17: 
the Tenure, &c. of John Smith, ought not to be rejected, in 
prejudice. of an Heir at Law; and that the Teſtator, by being 
fo particular in his Deſcription, intended no more ſhould paſs 
than was ſo deſcribed, and the Reſt deſcend to his Heir. 

Bt © 2 ret 
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But per Lord Mansfield Chief Juſtice —.I with I could fo 
a Doubt of the Teſtator s Intention, in favour of an only Son 
diſinherited. It is ſtrange, that a Map, who for fifty Years 

| together was concerned in reading and making ſo many Wills, 
ſhould make ſo long a one, to expreſs. what he might have ſaid 
in three Words, that his Wife ſhould be his total Deviſee. 
He ſeems, in his laſt Clauſe to imagine, that no Idea could be 
annexed to any Words which he had before made uſe of. No 
Argument can therefore be drawn from the Suppoſition, that 
no ſuperfluous or unneceſſary Words are made uſe of i in this 
Will. | | 


The Words in queſtion are not Words of Reſtriction, but of 
additional Deſcription. Had he meant them as reſtrictive, he 
would have ſaid, all that Part of my Farm, or /6 much of my 
Farm, as is in the Tenure, &c. The Farm was an intire thing, 
it had gone together before he bought it, had been ſurrendered 
and granted all together under one Quit-rent. And as to the 
Exception, the Soil and Herbage in the Hedge- Rows and 


Chalkdales was — not — 


| Denton Juſtice, e Faſter Juſtice Mn, 


Wilmot Juſtice accordant. He though it PIE that the 'Te- 
ſtator did not mean to die inteſtate, 4+ to ay Part of bis worldly 
Eftate, from the Preambie to his W ill. The Exception in the 
Leaſe was made the for Benefit of the Inheritance. This Con- 
ſtruction would ſever this Benefit from it. And what will you 
do with the Pollards and Fruit Trees? Mrs. Paul is certainly - 
intitled to the Lop and Fruit; and ſhall the Trunks deſcend to 
the Son? See Ly/erd's Caſe, 11 Coke. 


Verdict was entered for the Defendant. 


u. P. 234. WE {Due 223 Robinſon 2 Bland. 


„. : OA * H Is Ae e Sn 8 HR argued again, 


"Mr. Wedderburn for the Plaintiff inſiſted, 
2 | | | That 
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That Exceſs i in Gn is merely of a hocal Nature, Sha of 


2 political Conſideration. Moderate Play in France, may be ex- 
ceſſive in Switzerland. Laws of England limit gaming as to 
the Sum; Laws of France, as to the Degree of the Pecſon. 
By the Doctrine contended for by the Defendant, if an Engliſb- 
man plays with Foreigners abroad and wins, he may recover; 


if he loſes, may avoid paying, by leaving the Country. If 


Part of the Statute of Q, Anne, is applicable to foreign Countries, 

the Whole is ſo. But it will not be afferted, that the penal 
Forfeiture of treble Value extends to Gaming abroad. That 
the Words any Law, Uſage, &c. refer ſolely in Stat. Car. 2. to 
the treble Coſts ;—in Stat. Berge ſolely to Bills of Exchange 
drawn in ONE 


T hat it is a 8 Rule of Lan that all perſonal and mixt 


Contracts mult be governed by the Law of the Country, where- 


in made. Voet. Huber. Grot. 2. 11. 5. Molineus Confil. 53. 


| pag. 12. Vinnius. Gaill, Barboſa, de Fudicijs. 337. Duck 


de Author. Fur. Civil. 2. 18. 17. 4 Inf. 134, 140. 1 Rod. 


Abr. 5 0. pl. 1. 532. Hob. 11. 1 Rol. Rep. 33. Hob. 


212. 78. 2 Roll. Rep. 492. Show. Parl. C. 24. Pipon and 


Pipon. Tr. 18 & 19 Geo. 2. Chancery. FJerſey Will regulated 


5 the Lex Loci. 2 Cro. 542. 2 Roll. Rep. 346- 


Objected, that this is a nk . So are the Caſes 
of foreign Intereſt. Replied, that theſe are diſpenſed with, in 
favour of Commerce. But this could weigh nothing with 
Courts who expound the Law; it may, with the Legiſlature, 
to make a new one. LR | | 


Statutes of Limitation only run, where both Parties are in 


England. They don't affect the Validity of the Contract, but 


only the Mode of recovering it. 


Foreign Decrees are received here, not as Res judicatæ; but 


as Evidence of the Cuſtom and Law of the Country. 


An executory Contract cannot alter its Nature, by the Change 
of Reſidence in either of the Parties before it is executed. 


Vol. I. „ : There 
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Place of ma- 
king a Con- 
tract to be 
conſidered in 
| expounding 
it, 


| Boullainville, Hiſtory of France, ſays, that the Cogniſance of 


| which it will be determined. 


| titled to recover any thing and what, upon the firſt Count, 


 2dly. Whether upon either of the other Counts, ; upon the Juſ- 
tice and Equity of the Caſe. 


ae is no Diſtinction in P 1 the Money loft 
and the Money lent ; one js recoverable by Common kaw, the 
other in the Court of the Marſhals ; of the Antiquity and Dig. 
nity of which Court, there i is an Account i in Farne s Hiſtory of 
| France. | | 


Mr. Cox for the Defendant. 
Courts of Juſtice have always inclined againſt Gaming Con- 


tracts. 2 Fern. 70. Defendant allowed to impar] fine fine, in 
an Action on a Gaming Debt. 2 Vern. hog. 


Gaming was prohibited by the Koran And in ancient 
Rome, as appears from Horace and Fuvenal—By the Civil Law, 
Cod. de Aleatoribus In France itſelf. Domat, Append. to 
public Law. Delamare, Traite de la Police. J. 3. . . Do 


the Court of the Marſhalls is, to take Notice of the Malverſa- 
tion of Officers, - 


The Court P, Honour could never take Notice of as Debt, 
becauſe it never became due in the Life-time of Sir Fobn Bland. 
He died, before the Date was run out. It had never been ten- 
dered in England, where it was made > payaile. It had not been, 
it could not be, proteſted. | 


Lord Mangfeld Chief Juſgice. This is an extremely clear Caſe; 
but it may be of Uſe, to ſtate the general Principles, _ 


There are two 2838 iſt. Whether the Plaintiff is in- 


upon the Bill of Exchange, conſidered as a written Security. 


las to the firit; the general Rule eſtabliſhed ex Comitate & 
Fure Gentium is, SOR the Place where the Contract is made, 
and not where the Action is brought, is to be conſidered, in 


pending and enforcing the Contract. But this Rule admits 
of 


= 


n 
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n 7 
of an Exception, Where the Phitivs (at the Time of making SG; 

the Confract) had a View to a different Kingdom. Hyuberus a View to an- 

ſays, Prel. 1. tit. 3. pag. 34. Contracts are to be conſidered, _ King- 
according to the Place wherein they are to be executed. As „ u. i 
therefore the Bill in the preſent Caſe is made payable in En- 70 

gland, it is. entirely an Engli iſh Tranſaction, and to be governed | 
by the local Law. This ſtands upon the ſame Ground, as that 
landed Property muſt be governed by the local Law; in confe- 
quence whereof, Deeds and Wills, made at Paris to convey 
Land in England, muſt be made and interpreted according to 
our Law. Now it is clear, that by the Statute of Anne, all 
Bills of Exchange upon a Gaming Conſideration are void; and 


(by the way) the Fact is not found, whether, even in France, 


nnn Toy IO n re 7 1 4 
een denen eee ee 


* 


ab bi 1 8 1 8 „ n £ : 7 dy A . : 1 if 
4A 4 : p IP rn . | y 8 E 8 4 . 22 FE 8 8 ih A 1 358 
»Y a. Y 8393 8 r * 8 * „ Ae A A SES 8 22 U of ves IE © 4 4. . 6 
22 . end 1 2 8 i 1 n N 1 Free . c 2 +3. Lb 
FR C ²˙ A ĩ¾ MU ̃— t» GTC WH N 2 n 
4 "FIRE 7 1 8 MS 23 


r 8 * 
N "Y * 


« 8 . = g * l CAE 
4 FFF 4 by 3 * a l 25 oo 
V „ : ̃ Üraͤnʒ ᷑ LES ? 
rororo ; n 
x e 


. _ 


S 


you may not enter into and contemplate the Conſideration of | 
a Gaming Note. I rather think you may. However it is : | 
clear, that in England, the Writing, as a Writing, is void. | 
2dly, As to the other Counts, I think there is a plain Diſ- | 1 
tinction between the Money won and the Money dent, laying 1 
the Bill of N 72 out of the Caſe. 
No Action can be tinte for vas won at Gaming. | 1 
The Statute Law prohibits any Recovery upon a Gaming Con- 'Þ 
fideration, as the Common Law does, upon all 6 tur pes 
Cauſe. There are many Cafes, where the Law of the Country 
in which the Contract is made, ſhall prevail; and it is hard, | > |. 
to lay down the nice Rule of Diſtinction. There are many . == 


Caſes wherein foreign Sentences are final, as with regard to 
the Validity o fMarriages; many, where they are only a Ground ly 

of Evidence primd facte. And here I muſt remark obiter, that Qu. We. 

it was hinted on the Part of the Plaintiff, that the Law of 2 
Scotland muſt determine the Validity of the Marriages of Minors = OE, 
there celebrated. Huber, p. 33. puts a parallel Caſe, and deter- 55 

mines expreſsly againſt it. I give no Opinion; I only men- 
tion it, to hinder By-ſtanders from taking thoſe Arguments Tr. 1 
granted. What makes an End of this Part of the Caſe is, that, 3 
as to Money wen, the Law is the ſame in France and in ENS on. 2 
land. As for the Court of Honour, it is no Part of the Law French Court 

of the Land; no Court of Juſtice will -aid it: The Parliament eng | 
of Paris will take no Cognizance of it. It is like the arbitrary 2 E 0 1 
| Juriſdictions — | 4 
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— . 
Juriſdictions ſet up here at 8 and e or (a 
has been obſerved at the Bar) like the Courts Martial in Eng. 
land, which are to decide, what is, or is not, behaving like 
a Gentleman. If a Cauſe really comes before them, well; if not, 
no Court of Law will adopt their Rules of Deciſion. But here 
the Caule could not come before them; the Bill was not pay. 
| able, and it was no Breach of Honour, not to pay it before it wi; 
due. I therefore lay this Court out of the Caſe ; and more 
eſpecially, as this is a Suit * * not the Party 
himſelf. | i 
Gaming Ss Next, as to the Money lent: It has been twice judicially 
Che the determined, (Slater and Emerſon coram Eyre Chief Juſtice, and 
—— Barjeau and Walmſley, H. 19 Geo. 2. coram Lee Chief Juſtice, 
Contracts. Stra. 1249.) that the Legiſlature. meant only to void the 9. 
fa, not the Contract; in order to give Courts an Opportu- 
nity, to examine into the Merits of the Conſideration; which, 
in this Caſe, is ſtated to be extremely fair. Poſſibly, it might 
be lent to pay Foreigners Money won, and thereby to extricate 
the Deceaſed from the Clutches of the Court of Honour. Here 
alſo then the Law of France is the ſame as in England; the 
Contract, when fair, is good in both Countries; and the Plain- 
tiff muſt therefore recover, under his Counts for the general 
Aſumpſits. 
1 The only Queſtion remaining, is, what Intereſt he is inti- 
How far In- tled to receive. I find the general Rule has been, upon all 
computedon Contracts carrying Intereſt, to ſtop Intereſt, the Day that the 
2 Contract CY 
_ earryingIn- Writ is ſued out. This 1s certainly unreaſonable ; for the 
* Party can never have (by this Rule) what he is intitled to, due 


Intereſt. He can have no new Action for the ſubſequent In- 


tereſt, nor any Damages pendente Brevi, as in the old Actions at 
Common Law. | | 


i Chancery, the Rule eſtabliſhed by Lord Talbet, in reſpect 
of Tithes, was, that they ſhould be paid down to the laſt Act 
which the Court has done to aſcertain the Sum. The Exche- : 


quer now purſues the ſame Rule, having altered their old one 


upon my Argument, - : 
\ INE, 


Þ 
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I think, in this Caſe, PE: n _—_ be carried down, to 
this Time. It is but a Trifle here; but I am glad of an Op- 
portunity, to have this Matter e and ſhould be defirous | 
to conſult the Reſt of the Judges on it, that the Practice of 
the Courts may be uniform. | Fo, 


Denniſon Jeflice. What Lord Chief Juſtice has propoſed as 
to the Intereſt ſeems to be equitable; but I chuſe to conſider of 
that. As to the Reſt, it is a plain Caſe, and muſt he ruled 
by the Laws of England, The Plaintiff has brought his Action 
in the Courts of England, and muſt ſubmit to the Law of the 
Country. The Diſtinction between Contract and Security is now 
well eſtabliſhed. 


Foſter Juſtice aßſente. 


IV iimoft Juſtice. I have no Doubt as to the Money lent. If 
there had been no Authority in Point, I ſhould have thought 
that the ſound Ground of the Act was, merely to examine the 
Conſideration, and not conclude the Drawer by his own written 
Act. In the Caſe put at Bar, of a Man's lending Money and win- 
ning it, and then lending more and fo on, I ſhould think it 
a lain Fraud on the Act. [N. B. This is the very Caſe in 
Barjeau and Walmſiey before cited and relied upon.] As to the 
Intereſt, I incline to Lord Chief Juſtice's Opinion. This is an 
Action founding in Damages; and the Damage is the Detention 
of the Plaintiff's Debt. I think, upon Memory, the old Sta- 
. tutes of Coſts talk of the Coſts of the Writ; which Lord Cote 
extends to ſubſequent Coſts to the End of the Suit. Same Rea- 
ſon for extending the Intereſt. 


As to the Money won; when conſidered minutely, there 
is no Caſe, no Point, no Law. The general Queſtion, . 
whether a Contract, good abroad and void at home, can 
de enforced here in England, is a very important one. I 


into this Caſe, becauſe herein the Law of England and France 
is the ſame. I pay no Regard to. the Court of Honour ; a 
whimſical, fantaſtical Court, which the Law of England will 
not lend it's Powers to aſſiſt. Beſides Sir John never was the 
'Yobb. TH Object 


am clear in my Opinion upon it; but it does not come 
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A Cantradt 


the Security 


may continue 
to carry In- 
tereſt though 


itlelf is void. 


— 


Object of this Juriſdition, and his Repreſentative never 
can be. 


The Place where the Money is to be paid muſt guide the 


Law. It is determined as to uſurious Contracts in Treland, Pr 


Chanc. 128. Clearly therefore the Law of England mult be the 


Rule, as the n, was made payable here. 


J give no oofitive Opinion on the other Weit ſuppoſing a 


bad Contract by our Law, but good abroad, is ſtipulated to 


be performed abroad. Yet I can't help thinking, that when a 
Party applies to the Courts of England, he muſt conform to the 
Engliſh Law. I ſee no Difference, whether the Contract be 
void by the Common or Statute Law. Both are eſtabliſhed by 


the Conſent of the ſupreme legiſlative. Power ; and Numbers 4 
0 


Contracts would be void by the Common Law, which are go 


4 Nun ehe. in foreign Countries: For Inſtance, in many Parts a a 
Courteſan may maintain an Action for the Price of her Proſ- 
titution. But ſurely, that would never. be maintainable here, 


thopg! forbidden by no poſitive Statute. 


It was then objected, on the Part of the Defendant, that as 
the Court had declared the whole Bill of Exchange void, as 


the Statute declares it to be, utterly, to all Intents and Purpoſes 
whatſoever, it could not be taken Notice of, ſo as to make the 
300 J. carry Interelt ; which, upon the mere general um pſit 
laid in the two laſt Counts, it would never do. And it was 
compared to Indentures of Apprenticeſhip, upon which the 


Duty was not paid, which being declared void by the Statute 


8 An. c. g. ſed. 39. no Settlement can be gained in Conſe— 


quence of a Service under. them. Curenden and Laland. P. 


4 Geo. 2. Stra. 903. But the Court ſaid, that the Security 
only being void, the Contract contained in that Security (which 
carried Intereſt) remained in full Force. 


Afterwards, in the ſame Term, the Chief Juſtice declared, 
that it appeared from the Cale (independent of the Bill of Ex- 
change) that the Plaintiff had lent the Inteſtate 300 J. bond 


fide, for which he took a void Security, bearing Intereſt ten 
Days after Date. This Sem is void by the Statute; but we 


have 


hy My > — MN 


— hy 


2 
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60 debe delivered our Opinios; that the Contract remains; 
and therefore Intereſt is certainly due. 


The next Queſtion is, how far the Intereſt ſhould lin oral a 


be computed 


the preſent Caſe, this 1s a very minute Conſideration: But I to the Time 
am glad of an Opportunity of ſettling a Point, the Practice in coy Judg- 


reſpect to which 1s not founded i in Law, but _ a Miſtake. . 


In juſtice, undoubtedly Intereſt is due to the Ties when 
the Debt is paid: For, when a Man contracts to pay Principal 
and Intereſt, he ought to pay Intereſt, ſo long as he retains 
the Principal. The Court ſhould therefore order the Payment 
of Intereſt, up to the Time when it orders Execution to be 


taken On: 
I is faid, that Damages are recovered and aſſeſſed by the 
Jury, which will extend to this Caſe. But we all know, that 
in Actions upon Contracts for the Payment of Money, the Da- 
mages are nominal; the true Relief conſiſts in the ſpecific 
Performance. When Money is given as Damages, it is where 
the Money is not itſelf the ſpecific Demand, but is uſed_as 2 


- 
— 
* 


common Meaſure, to aſcertain the Amount of the In ry. 5 


1 have looked into and fally confiderd all the Statutes, upon 
the Subject of Damages. Not one has any Reference to this 
Matter. On the Principles of Common Law, whenever a Duty 
incurred (pending the Writ) for which no other Satisfaction 
could be had, Damages were given to the Time of the Judg- 
ment. Thus in Account, the Judgment is Quod computer ; 
which includes all Items of Account, up to the Time of Com- 
putation. On a Writ of Annuity, after Judgment, no new 
Writ can be had for Arrears. Judgment is therefore given, for 
the Whole that becomes due, pending the Writ. Upon the 
Statute of Glouceffer, which gives Damages in a real Action, 
Lord Coke, 2 Int. holds, that they ſhall extend to Damages, 
hendente Brevi. But whenever a new Writ could be brought, 
Damages were not computed, pendente Brevi; as in Covenant, 
Actions of Treſpaſs, or for other Torts. Upon the ſame Rea- 
lon, if a Man brings an Action on a Contract carrying Intereſt, 
and the Action hangs three or four Tears, no new Action 
5 8 will 
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gacies. Now in Chancery, they always compute down to the 


When Prece- 
dents, though 
erroneous, 
ſaould be ad- 
hered to, and 

1 
When not. 


Intereſt. [is. five Years at five per Cent, down to roth Sep- 


will lie for the mere Intereſt and therefore he ought to be 


a juriſdiction. It would be abſurd, that two concurrent Jy. 


per to alter it ; leaſt the new Determination ſhould have a Re- 


7 wm. 


— — 


allowed it now. 


The 3 of Chancery has, in theſe Matters of Intereſt, 3 
concurrent Juriſdiction with Courts of Law, excluſive of it's 
extraordinary Juriſdiction by way of Relief. This ariſes from 
the frequent Contemplation of Intereſt in reſpect of Aſſets, and 
the Conſideration of Aſſets always gives the Court of Chancery 


riſdictions ſhould be different in their Principles; on which 
Ground it is, that Courts of Equity have uſually conformed: to 
the Practice of the Eccleſiaſtical Courts, in reſpe& of Le. 


Time of the laſt Act done by the Court, to liquidate the De- 
mand. And I don't fee, why the Jury ſhould not in their 
Diſcretion (according to the Circumſtances of the Ca! ſe) compute 
down to the Verdict; or rather, to the _ four Days of the en- 


ſuing Term. | 


The Miſtake Pt 133 at, in the preſent Courſe of 
Practice, ariſes from the Officer's looking upon an Action of 
Aſſumpfit, as merely an Action of Treſpaſs : And as in com- 
mon Actions of Treſpaſs, Damages are only recovered to the 
Day of ſuing out the Writ, en they computed in the 
ſame Manner, here. Where an Error is eſtabliſhed and bas 
taken Root, upon which any Rule of Property depends, it ought 
to be adhered to, by the Judges, till the Legiſlature thinks pro- 


troſpect, and ſhake many Queſtions already ſettled: But the 
reforming erroneous Points of Practice can have no ſuch bad 
Conſequences; and therefore, they may be altered at Pleaſure, 
when found to be abſurd or inconvenient, | 


| Therefore, without computing to an exact Nicety, Let there 
be Judgment for the Plaintiff, for 300 J. Principal, and 750%. 


tember oe. ] 
Dennifon and V. 2 Juſtices accardant. F fer Juſtice ab- 


Leſſee | 
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1 ee of Long againſt = my. AE; a 110. N 


N | Ejectment, the Caſe, need for _ Opinion of che 
Court, was this: Martin Long, ſeiſed in Fee of Lands 


* in Gavelkind, deviſed three fourth Parts of them to A. B. and 


C. with ſpecial Limitations; and the remaining fourth Part, 
<« to Ann the Wife of Thomas Corniſh, and to the Heirs of her 
Body lawfully begotten and to be begotten, as well Females 
« 25 Males, and to their Heirs and Aſſigns for ever, to be di- 
« yided equally between them as Tenants in Common and not 
as Joint-tenants.” Ann Corniſh, at the making of the Will, 


had two Daughters, and afterwards died in the Life-time of the 
Teſtator; upon whoſe Death the Daughters entered, and the 


Heir of the Teſtator brought this Ejectment. 


Mr. Filmer for the Plaintiff argued, 1. That this was a De- 


viſe to Ann Corniſh in Tail General, and that, by her Death in 


A Deviſe ts 
One and her 


Heirs, may A . ' 


in particular 


Circumſtan- a) Ap 


ces make the 


Heirs take 


by Purchaſe. 


the Life of the Teſtator, it became a lapſed Deviſe; whereby 


the Heir was entitled to the Whole. And, in a very ingenious 


Argument, relied on Coodrigbt and Pullyn. Ld. Raym. 1437 .— 
Andrews and Legay. 17 30. An Appeal from Barbadoes, Wright 
and Pearſon. Tr. 31 Geo. 2. Chancery, King and Burchill, Chan- 
cery, ſince determined. 2. That if the Mother and Daughters 


had a Fee-ſimple deviſed to themy as Tenants in Common; then, 


as to one third at leaſt, it was a lapſed Deviſe, by the Death of 
the Mother. 


Mr: Clarke for 4 Defendants inſiſted, that it appeared, from 
the Complexion of the Will, that an Eſtate for Life only was 


intended to be deviſed to the Mother, and a Remainder in 


Fee-ſimple_to. her Children: The Word Heirs being here a 
Word &f Purchaſe, and not of Limitation. —And of this Opi- 
nion was the Court, UV12. 


| Lord Mansfield Chief Juſtice. The principal Queſtion is, 
Whether the Word Heirs is ſo invariably a Word of Limita- 
tion, that no explanatory Words of the Teſtator can make it 


a Word of Purchaſe. | The general Rules are, 1. Where the 


Fs j 7 : | Word 


E Y x — 4 G 
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Word Heirs is ne on a Gift to the Anceſtor, it denotes the 


Quantum of the Eſtate granted, and is frimd ? facie a Word of 
Limitation. 2. Where the Anceſtor takes an Eſtate for Life, 


the Heir cannot be made a Purchaſer by the ſame Conveyance, 


but muſt take by Limitation. The original Reaſon of this Rule 
was a feodal one ; leſt the Lord ſhould be defrauded of his 

Fruits and Profits ariſing from Heirſhip, by contriving to make ; 
the Heir a Purchaſer, as well as the Anceſtor. And, having 
upon this Ground become a Rule of Property, it muſt now _ 
continue ſo, though the Reaſon has ceaſed. Yet it has been - 


held (Newcomen and Beth/em Hoſpital, coram Cowper and Hard. 


wirke Chancellors) that a Man may take by Deſcription as Heir 
Male and be a Purchaſer, though he does not fall within tha 
exact Deſcription of being both Heir and Male, the next Hei? 
| beinga Female; and therefore not taking by Inheritance, but 
merely under the Deſcriptian, to ſatisfy the Intent of the Tel- 
ator, we ſhall take as a Purchaſer. 


* therefore theſe general Rules are eſtabliſhed, yet in 
particular Cafes, where ſpecial Circumſtances interfere, they 


have been frequently diſpenſed with. As in  Backhoufo and 


Wells; Robinſon and Robinſon; Lifle and Eray; Allgood and 


Withers; Papillon and Boys. And the preſent Caſe is much 
the ſtrongeſt I ever knew, to ſhew, that Heirs were intended - 


to be Words of aue. and not of Limitation. 


. Theſe are Tands i in Cavelkind, in which the plural Word 
r is equivalent to the ſingular Heir in common Caſes; 


which has been frequently held to be a Word of Purchaſe, 


2. He gives the Land to his Heirs female, as well as male. Now 


it cannot by Law deſcend to both, but they both may take as 


Purchaſers. 3. It is equally to be divided between them, which 
muſt refer to Heirs of Ann Corniſh, as the Perſons to take by 
force of the immediate Deviſe. 4. They are made Tenants in 


Common ; which ſhews that they a are not to take by Deſcent, 
for then they muſt be Parceners. 


| The Word Heirs therefore is here merely deſcriptive of the 
Perſons to take after the Death of Ann Corniſh ; and they muſt 


all take as Tenants in Fee -ſimple. 
: ' = Denniſon 


1777770000. 


| Jam of Opinion, that, 1. The Teſtator intended his Nie, e's 
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Denn ifon Juſtice accordant. This is the plaineſt Caſe I ever - 
faw in my Lite, 


Foſter Juſtice . 


our Interpretation is the Intent of the Teſtator. This 
be beſt determined, without looking into a Multitude of Ca 


111 


Children ſhould all take in N imple, as Tenants in Common. 


2. This is a legal Intention, and therefore to be carried into 
Effect. z. This Intention cannot be carried into Execu 


by making the Niece Tenant in Tail. See Palm. 3 59. 4. 70 


the Eſtate is not to be divided till the Death of the Niece, 


ſhe cannot be let in to an equal Share, as Tenn in Common 


with the C Children. 


VrR DI entered up for the DRPENDAN T. 
8 2 


ĩjpyilnot Juſtice accordant. The Principle that muſt govern 


Podley againſt Bellamy. WP 2 2 . . 109.4 . 


A CTION of Debt on a : Bond of 10001. contileert to 
pay 5oo/. with Indian Intereſt, and alſo on a Count for 
a Mutuatus for gool. In Michaelmas Term 1756 the Cauſe 
was tried in London, and a general Verdict for the Plaintiff. 


But by means of the Defendant's Delays, by Injunction Bills, 


Sc. the final Judgment was not entered till this Term, which 
was for the whole 1500/; the Intereſt due having now exceed- 


{ed the Penalty of the Bond. Morton moved to ſtay Execution, 


upon Payment of the Whole Penalty and Coſts, becauſe no 
Evidence had been given on the Mutuatus. But Norton for 


Indian Inte- 
reſt, when 
made Princi- 
pal here, 
bears Engliſh 
Intereſt. 


the Plaintiff contended, that having got an Advantage at Law, 


which the Defendant might have excepted to in Time, he ſhall 
not now be ſtripped of that Advantage, by the Interpoſition of 


the Court; but that Execution ſhall be taken out t for the whole 


Sum bond fide due. | 


Lord Mansfield Chief Juſtice. V hw a jadga is once ob- 


tained on a Contract carrying foreign Intereſt, the ſubſequent 


Intereſt 


tt 
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Intereſt muſt follow the Rule of this 8 In like manner, 


as on old Mortgages bearing fix per Cent Intereſt : Though 


Lord Talbst determined, that the Intereſt, when accumulate 
and made Principal, ſhould follow the Nature of the original 


| . Debt; yet Lord Hardwicke afterwards ſettled it, that 5 


ſhould only bear modern Intereſt at five per Cent. 


I find different Rules eſtabliſhed in our diferent- Courts, 


with reſpec to this Matter of Intereſt, on Sums thus accumy. 
lated and liquidated. The Queſtion principally occurs in ou; 
Courts of Appeal and Error. In Parliament, they always confi. 


der Intereſt in the Quantum of Coſts, which is always ſome 
ſpecific arbitrary Sum. In Writs of Error, to the Exchequer 


Chamber from the Court of Exchequer, they always compute 
Intereſt to the Day of affirming the Decree. In Writs of 


Error, from hence to the Exchequer Chamber, or in this Court 


from the Com: non Pleas, the Practice has been, Not to com pute 
Intereſt, unleſs in ſome ſpecial Cafes, ſuch as Stra. 925. I 


think the Practice unreaſonable. Therefore, in this Caſe, Let 


Indian Intereſt run to the Day of the Judgment, and from 


thenceforth, only five per Cent on the accumulated Sum of 
Principal Intereſt and Coſts, to the Day of Execution; ; and 


let Execution be taken out to the Amount of the Whole. The 
Nature of the Contract furniſhes this Remedy ; ; ſince an Action 
might be brought upon the Judgment, without having Re- 
courſe to the Mutuatus; for I thould not care to have the 
Juſtice of this Court depend upon a Blunder in entering the 


Verdict. 
Daunen and Wilmat Juſtices (F * abjente) accor dant.. 


VN. B. Mr. Morton ſent privately to the Clerk of PG Rules, 


that he would take nothing by his Miption. So no Rule, 


1 apprehend, was drawn up. 


The King RE. De Teſſier. 


NEE HE Defendant was a young Merchant of London, who 
cape of French was convicted on an Information, for contriving and ef- 


Priſoners. 


Ls preſſed 


fecting the Eſcape of ſeveral French Priſoners of War. It was 


a ra 0 F TY 


. 
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ei by, the Commiſſioners of that Department, to make 
him a public Example ; but he repreſented to the Court, that 
any corporal Puniſhment or Impriſonment might prejudice him 
in his Way of Life, that he was ſorry for his Offence, and 
ready to pay any pecuniary Fine that the Court ſhould award. 
The Court fined him 50 J. abſente Fofter Juſtice. 


The King againſt Dr. Smollet. 


HE Defendant was a nominal Phyſician, in the Book- 
ſellers Pay; and was convicted on an Information, for 
Writing a Libel againſt Admiral Knowles, in the Critical Re- 
view. He declared his Sorrow -for his Offence, that he had 
offered the Admiral reaſonable Satisfaction, which was refuſed ; 
and was now ready to do as the Court ſhould think proper. The 
Court (abſente Fofter Juſtice) fined him 1007. impriſoned him 
for three Months, and ordered him to find Security for the 


Sureties in 250 J. each. And Lord Mansfield Chief Juſtice 


The King againſt Captain Falkingham. 


| HE Defendant was Captain of a Man of War, and was 
brought up on 1 for not only diſobeying an 
Habeas Corpus for delivering an impreſſed Sailor, but alſo im- 


had agreed with the injured Parties for their private Satisfaction; 
and the Court (ab/ente Foſter Juſtice) were pleaſed to conſider 
the, public Offence as a mere Inadyertence; otherwiſe, they 
aid a Fine of 2000 I. had been formerly ſet on ſuch an Occaſion; 
and diſmiſſed the Captain, on Payment of a Fine of 10 J. 


' The End of Michaelmas Term, 1 Geo. 3. 1760, 


judgment for 
a private Li- 
bel. 


good Behaviour for ſeven Vears, himſelf in 500 J. and two 


added, that his Submiſſion had had it's Effect with the Court. 


Fine for dif- 
obeying an 
Habeas Cor- 
Pu. | 


preſſing four of the Boat's Crew, which brought the Writ. He 
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Ven . Hilary 


ä 


f * 


Court will 
cenſure an 
unneceſſary 
Length of 
Pleading. 


called the Incloſure.“ 
by running Changes upon the ſeveral Defendants, and the ſe- 
veral Names of this Ground, 
fendants to guard every Loophole, 


three thouſand Sheets. 


Hilary Term 


In the King's Bench. 


1 Geo. 3. 1761. 


Yates againſt Carliſle et al”. 


EF EREN CE 10 the Maſter, to report, by whoſe : 
Fault, the Pleadings were extended to ſo enormous 1 
Length. He reported this to be an Action of Treſ- 


paſs, Battery, and falſe Impriſonment, againſt eight Defend- 


ants, commenced A. D. 1751. That in the Declaration there 


verre three Counts for the Treſpaſs, and two for falſe Impriſon- 


ment: That there were twenty-ſeven ſeveral Pleas. of Juſtif- 
cation by theſe ſeveral Defendants; which, with Replications, 
Traverſes, novel Aſſignments and other Engines of Pleading, 
amounted at length to a Paper Book of near two Thouſfaud 
Sheets, which was brought into Court. He was of Opinion, 
that the Fault lay principally in the Length and Intricacy of the 


Declaration; the Action being only brought to try, whether 


the Freeholders and Copyholders of the Manor of Ellerton in 
Yorkſhire (whereof Luke Robinſon Eſq; a Barriſter was Lord, 


in right of his Wife) were intitled to Common, ip a Ground 
That the Declaration was ſo catching, 


that it was neceſſary for the De- 
which made their Pleas ſo 
various and ſo long. That Robinſon had declared, he had 
drawn the Declaration in this Manner, on purpoſe to catch the 
Defendants, and that he would ſcourge them with a Rod of 
Iron. That in another Cauſe for the ſame Queſtion, brought 
againſt the ſame Defendants (in Robinſon' s own Name) the Art 


was ſo far improved, that the Paper Book would: amount to 


Robinſn, 
J ; 
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| Robinſon, in proprid per ſond, ſhewed Cauſe againſt this Report, 
no other Counſel caring to be employed; and infiſted, he had 

a Right to do what he had done, and that he thought the 
whole Declaration neceſſary. The Court ſtrongly inclined to 
fx ſome heavy Cenſure upon him; but deſired, that previ- 
ouſly the Queſtion of Right might be tried : And it was recom- 
mended by the Court to Serjeant Hewit, ex parte Robinſon, and 
Mr. Winn for the Defendants, to ſettle an Iſſue for that Pur- . 
poſe; which they did the next Day in a Quarter of a Sheet of - 
Paper; and it went down to be tried on the Northern Cir- 
cuit. v. Tg Term 1701. \ 


Maxwell againſt n. 2 Pu /026, 5 Gt. 

> i | 

RESPAS8 wa Scots Pedlar. The Queſtion wary wh 26. Whether 
ther, under the Articles of Union, he was exempted from CE 


2 Hawkers Act. 5 Ann. c. 19. So as to trade by W hole- „ 


fa lc, with Scorch Linen Manufactures f in England. Wboleſale in 
England 
. 3 | #7 | | without Li- 
Alton for the Plaintiff. be FT * cence. = 


In the Statute 3 & 4 Ann. c. 4. there is a Clauſe, /e&# 14. 
which privileges all Perſons trading by Wholeſale, in the Linen 
and Wcollen ManufaQures of -h Kingdom. Then comes the 
Statute of Union, which unites the two Kingdoms. Now, 
therefore, Scots Manufactures are the Manufactures of gi 
Kingdom. England as a Kingdom is no more. The fourth, 
Krit, and 18th Articles of the Union communicate the ſame 
Rights, as to Trade, throughout the whole united Kingdom. 

The 25th Article vacates all Laws inconfiſtent with p/n Union. 
The Place of the Vendor's Nativity is immaterial, - We infiſt, 
that a Native of e AE fell Scots 5 * by 
Vholet:le. 


Caſes happening under ſubſequent Statutes, which fall with- 
in the Reaſon. of antecedent ones, are ſubject to the Penaltics | 
or Privileges of thoſe antecedent Statutes. Plored. 127. Caſe 
of Statue of Ackon Burnel and Statute de Mercatoribus. — 

of Statute of Wills and Statute of-Ffointures. 12 Med, 485, 


490. 
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486. Look Holt's 3 Buckley and "I Phd. 
120. Welch Sheriffs ſubject to the Penalties of 23 Her. 6. for 
a falſe Return; though united to England fo late as 27 Hen, 8. 
In that Caſe, the Defendant was ſubjected to a Penalty ; in this, 


the Plaintiff claims an Exemption from a penal Law. 5 Co. 


49. b. Vaughan's Caſe. Reſolution 2. All the Statutes of 


Jeofails extend to Wales, becauſe made Parcel of England. — 


Stat. 20 Geo. 2. c. 42. (the Glaſs Act) declared, that where. 


ever England is mentioned in any Act of Parliament, it did 


always extend to Wales. See alſo Statute 7 Arn. c. 21. Pre- 
amble. 
muſt be changed into Britain, in all Clauſes touching the Re- 
venue, by virtue of the Union. Burz's Juſtice, Introd. 21. 


pl. 23. Same Point. Theſe ſhew general Uſage and received 


Opinion. Infra. Hoc Regnum, ſince the Union, always 
taken to include Scotland; therefore in Indictments for 
trading contrary to the 5 Eliz. the Words infra hoc. Regnum 
have. been held bad, ſince the Union. O0. That by Statute 


4 Gee. 1. c. 6. Vendors of Engliſb Bone Lace, by Wholeſale, 


are declared not to be within the Hawkers Act; and thence ar- 
gued, That Vendors of Scots Bone Lace are not included. 


 Anſw. This is only a Deſcription of the Species of Manu- 
factute (as China Ware, Delft Ware, Dutch Teakettles, Sc.) 


originally invented in England, but now carried on elſewhere. 
Norton for the Defendants. , 
| General Rules of Conſtruction are e theſe, 


bene many Laws relate to the ſame Thing. che beſt Wa 


is to conſider them as one Law. 


ad. You can't take a Part of a Law, and reject the reſt, 


3d. Exemptions from a Law, can only be co-extenſive with 


the Law itſelf. Thus, where Provifoes are made by way of 


Exception, the Exceptions can only extend to thoſe, who would 


otherwiſe be the Objects of the general enacting Part. Let 
ns attend to the Hiſtory of this Law. 
| 2 


i 


— —— 1 — — 


- Saxby's Book of Cuſtoms ſays, the Word Englaud 


z ; LES ö b! FU OE CRE . > we er OP We Be 


wh — 


42. F Y 


MDA 3 a rr 


2 0 ach — 4 
fart AEST 2608 r i 
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ue dal 8 G 0 1. 3. PIE gave the firſt Duty 
on Hawkers and Pedlars.—9 & 10 VV. 3. c. 27. is now the 


ſtanding Law. In 2 W. z. Duty continued to 1706: and to 1710 
by the 3 & 4 Ann. c. 4. which recites Doubts concerning the 
Linen and Woollen Manufactures of this Kingdom, and exempts 


them from taking a Licence. In 5 Ann. c. 8. the Act of Union: 


Before which the Manufactures of Scotland were certainly liable 
to Penalties. Regulations of particular Modes and Branches 
of private Trade are local, and confined to this Kingdom of Eng- 


land. The Hawkers Act not once noticed in the Act of Union: 


But in Art. 18. this Difference is expreſsly taken between a 


general and private Right: And particular Proviſions are made 


for the Importation of Cattle, and the ManufaQure of coarſe 


Cloth. 5 Ann. c. 19. (ſubſequent to the Union) continues the 


Duties on Hawkers for ninety-fix Years from 1710.—1 Geo. 1. 


. 12. makes the Duty perpetual. , Neither of them extend it 
to Scotland. Would the Scots have the Benefit of the Exemp- 
tion, and not: bear the Burden? Here the three Propoſitions 
before laid don, vill apply. The. Conſtruction contended for 


would demoliſh half of the Revenue. The 4 8. 


concerning Engliſo Bone Lace is A Iegiſlative Expoſition of the 
Act of Union, ſo far as relates to this Point, and ſhews, that 


a Diſtinction may ſtill be made between * 72 and Scots Ma- 
nufactures. 


T bis being a very aha Queſtion, Curia advi gone vult. 
See H. 2 


> + 


The King againſt Wheatley. // (7-4 Saur I 25: 


EFENDANT was indicted, for that he, ba a com- 


mon Brewer, and intending to deceive and . one 
Richard Webb, delivered to him fixteen Gallons and no more of 


Detivering 
leſs Beer than 
contracted for 
as the due 


Quantity not 


Amber Beer, for and as eighteen Gallons, which wanted two indickable. 


Gallons of the due Meaſure contracted to de delivered; and re- 


ceived 155. for the fame; to the evil Example, &c. and agaiũſt 


the Peace, Sc. After Conviction before Lord Mansfield Chief 
Juſtice at Guildhall. 


Vox. I. N 4A — Morton 
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dictments were ſupported or argued. 


Morton moved in Arreſt of Judgment, that. this was not aun 
indictable Offence, being merely a Preach of Civil Contract, 


and not a ſelling by falſe Meaſure: And cited K. and Gombrogy 


H. 24 Geo. 2. a Caſe in Point. The Indictment there was 
quaſhed. K. and Driſteld. H. 27 Geo. 2. Indictment for frau- 
dulently felling a Quantity of Coals, as two Buſhels according 
to the Standard in the Exchequer. Quaſhed.— K. and Harman 
Heath. Indictment for ſelling ſeventeen Gallons and an half of 
Geneva, as and for nineteen Gallons. Quaſhed, being only a Breach 
of Civil Contract. Perhaps it will be faid, none of theſe In- 
But that no legal Objec- 
tion. The Court won't quaſh, unleſs | upon the Face of them 
quaſhable. The Concluſion rather is, that they were looked 
upon as not defenſible, The Court is the more ſtrict upon 
Indictments, becauſe this Mode of Proſecution (when adopted 
inſtead of a Civil Action) admits the Party complaining him- 
ſelf to be a Witneſs. In all Tremaineis Precedents, Title Chee, 
not one Indictment for this Offence, unleſs where coupled with 


a ogg or falſe ns: | 


Wrong, alone/7will not warrant an 


' Yates on _ ſame Side. 
Deceit, and ſuch 


Indictment ; It muſt be accompanied with 
a one, as ſhews a general Plan of impoſing upon the Publick, 


Here is no Charge for uſing falſe Meaſures, but only for not 
delivering the Quantity agreed on. The Defendant has deliver- 
ed fewer Gallons ; non conſtat, that he uſed a falſe Gallon Mea- 
ſure. In the moſt common way of Cheating now practiſed, 
that of Jockeyſhip, an Action always lies, not an Indictment. 


Norton, in ſupport of the Indictment, argued, that after a 
Verdict the Court will do what it can, to ſupport an Indic 
ment. All Offences of a public Nature are indictable. This 
is done in a Courſe of Trade. The Defendant ſtated to be a 
common Brewer. No Rule, that becauſe an Action may be 


brought, therefore an Indid ment cannot. 


None of the 8 cited were after Verdict After Verdis, 
I may ſuppoſe any Fact conſiſtent with the 1 I will 
therefore ſuppoſe the Fraud to have been committed by uſing 


2 falſe and deceitful Caſk, which in Truth was the real Cale, 
5 . | | The 


The Words, as and for eight Glons, are large enough to 
found a Charge of falſe Meature. In all the Caſes cited for the 
Defendant, the Point was never mooted in one of them. Note, 


Wilmot Juſtice ſaid, that the King and Gombroon was litigated, 


according to n Note of it, and many Caſes cited. ] 


Lord Mansfield Chief Juſtice. I wiſh this Indictmeiſt 
be ſupported, becauſe the Offence is a common Pra | { 
in this Caſe, I remember it appeared tò have been & 
ingly. In all criminal Proceedings, I think the 8 
of Law ſhould be ſtrictly adhered to,——In tl is Caſe, the 
Law is already ſettled, and I think upon very wife Foundations. 
If any Diſtinction is made between quaſhing, and arreſting Judg- 
ment, that of quaſhing is the ſtrongeſt Way; becauſe the In- 


dictment muſt be very grofly bad, to have the Court quaſh it at 


once. No Latitude of Conſtruction, no Intendment of Law, 
can go to any thing, but what is contained in the Indictment. 
The V hole muſt be ſuppoſed true. as it ſtands; for a Motion in 
Arreſt of Judgment! is in the Nature of a Demurrer. 


Tchiah this an not co. it only amounting © PP 


Quaſhing an 


Indictment 


much ſtrong r 


than arreſting 
Jud gment. 


zaling with, and an Impofition on, a private Man; whole own 


Careleſsneſs it was, not to meaſure the Caſk. All indictable 


Cheats are where the Public in general may be injured; as by 


uſing falſe Weights, Meaſures, or Tokens ;—or where there is a 


Conſpiracy. None of theſe are laid in this Indictment. 
Many ſtronger Caſes than this (that of Jockeyſhip in parti- 


Defendant, 2 common Brewer, was indicted for {cling Ale 


cular) are not indictable. M. 6 Ges. 1. K. and Wilder. The 


in Caiks marked as containing ſo many Gallons, when in fact 


they contained only ſo many. The Court unanimouſly quaſhed 


the Indictment. 


Denij3n Juſtice, Of the ſame Opinion. What is it to the 


Publick whether Richard Webb has, or has not, his eighteen 


Gallons of Amber? The Court will lean againſt ſuch. Fade. 
ments, becauſe (as rightly obſerved) they alter the Courſe of the 
Law, by making the Proſecutor a Witneſs. In Lu. and Maccart- 
ney Indictment quaſhed, becauſe no falſe Tokens, In L. and 


55 5 = 219 Jones, 


. 
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= Jones, Lord Raym. 1013. Quaſhed for the ſame Reaſon. 0 
—_ faid, ſhall we indict one Man for making another a Fool ? 


Poſter Juſtice. Same Opinion. K. and Wilder is a very 
ſtrong Caſe :—too ſtrong a Caſe.” For there were falſe Tokens, 
which do not appear in the preſent. 


Wilmot Juſtice. e againſt which common Pru- 
dence may guard a Man, is not indictable; but where it is ac. 
companied by ſo cunning and artful a Contrivance that a wif 
Man may be eafily deceived, it is otherwiſe. K. and Pinkney, 
P. 6 Geo. 2. Indictment for ſelling a ſack of Corn, which he 
falſely affirmed to contain a Wincheſter Buſhel, Quaſhed. The 
Court ſaid, if a Shopkeeper warrants a Piece of Cloth to con- 
tain fix Yards, and it does not, it is not indictable; becauſe the 

Buyer. ſhould lee it meaſured. Of the ſame Opinion. 


3 UDGMENT led per tot. " | 


=_ - Ihe End of Hilary Term 1 Geo. 3. 1761. 
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Faſter Term 


x Geo. 3. 1761. In the King's 8 Bench, 


LCL 2 1 qo Rails againſt Mendez. 


CTION on a policy &+ Inſurance. Special Caſe. 
Ship Selby, Burthen 200 Ton, valued at 1200 J. was 
= inſured from Virginia to London on the common Peril, 
1 2 | — _ at ee Guineas per Cent. Defendant underwrote 1001. Plain- 
i - Abandon- tiff had an Intereſt in the Ship. On 12th March 1760, ſhe 
= e from Virginia. On 6th W was taken by the Aurora 

| Privateer 


het 220. 


/ Inſured, who 
e can 
only recover 


for the actual 


Eaſter Term 1 Geo. 3. K. B. 


„ 
Privateer, who took out ſeven Hands out of nine that were on 
board, and put a Prize-Maſter on board, to carry her to France. 


Man of War, and brought into Plymouth, On 23d Fune, 
Plaintiff, who lived at Hull, gave Orders to abandon his Inter- 


with theſe Orders. Detendant . refuſed to pay for a total Loſs, 
but offered to pay Average, Salvage and all Loſſes and Expences. 
On 19th Auguſt, ſne was brought into the Port of London, by 
Order of the Owners of the Cargo and the Recaptors. It was 
alſo ſtated, that the Ship ſuſtained no Damage in the Hands of 
the Enemy. 
Plaintiff had a Right to abandon the Ship and recover for a 
total Loſs, or only for an Average Loſs. Damages in the for- 
mer Cale, 98 J; in the latter, only 104. | 


This Caſe was argued in this Term, by Morton for the Plain- 
tif, and Afton for the Defendant ; and again in Trinity Term 
following, by Norton for the Plaintiff, and Gould for the De- 
fenden 


hw argued, that notwithſtanding Stat. 19 Geo. 2. there 


afterwards, in caſe of a Loſs. If he proves any Intereſt, however 
minute, he may recover the Sum infured. That in this Caſe 
| he has his Election, to abandon or not. If he does abandon, _ 
it is ſimilar to an Inſurance, Intereſt or no Intereſt : If he does 


which is a valued Policy. In either Caſe, no Injuſtice is done to 
the Underwriter, who has his Premium; and Underwriters 
had rather inſure” Intereſt or no Intereſt, becauſe the Premium 


is higher. 


Shipwreck equiparantur. Roccus. 287. 
whereby the Inſured may be no Loſer, ſhall not prevent him 
from recovering. An Inſurance Intereſt or no Intereſt, that a 


ſails, Plaintiff no o Loſer; yet held, he ſhall recover. Roccus. 
227. not. 66. According to Grot. J. 3. c. 6. pag. $14. 
Twenty-four Hours Capture alters the Property. This is 
queſtioned by  Bynierſhoek, l. 1. c. 4. who ſtates it to be, 
. EL OO 4 B | when 


er e 


On 23d May, ſhe was retaken off Bayonne by the Soutbamptom 


eſt. His Agent, on 26th June, acquainted the Defendant 


Ju. Whether on the 23d or 26th June, the 


was no Occaſion to have the Property of the Inſured valued 


not, he muſt receive according to a valued Intereſt, upon this 


This is a total Loſs. Taking by the Enemy and 
Subſequent Events, 


Ship arrives at ſuch a Port on ſuch a Day: If the Ship never 
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| when all Hope of Recapture is gone. In either Caſe, the pre. 
ſent Plaintiff had loft his Property in the preſent Inſtance, and 

then became intitled to recover againſt the Inſurer. | | 


Afton, for Defendant, argued that total Loſs was a technical 
Expreſſion, to fignify an utter Impoſlibility, of purſuing the End 
propoſed. It is not Peril of Loſs, but a clear and abſolute Log, 
that conſtitutes this total Loſs : When all probable Hope of Re- 

cCovery is gone; that is, when the Ship is in the Enemy's 
Ports, in tuto, in Loco ſecuro. C onſolato del Mare. Rocc. Ny- 
rabil. 50. Ordinances of France, A. D. 1681. eck. Inſur- 
e. Art. 46. of Bilboa, 1738. Art. 32. —— of AMidali- 
b. 26. of Rotterdam. Art. 62, 64. — Inſur- 
ances Intereſt or no Intereſt, are not to the Purpoſe. There 
the whole Wager is upon a total Loſs ever happening. It is 
like a Wager, that a Man is robbed between London and 
York. The Man is robbed; the Robber taken; the Money 
recovered ; yet the Wager loſt. Stra. 12 co. If Ships were 
to be rated according to the Value inſerted in the Policy, the 
Inſurers muſt always loſe. If rated too high, the Inſured would 
always abandon.—Valued Policy has no other or different Effet 
from an open one, except in the Cale of a total Loſs; then in- 
deed the Loſs muſt be taken at the Valuation inſerted in the 
Policy: But upon an Average Loſs, a ſubſequent Valuation 
muſt be made. [N. B. The Verdict finds only 10 4. for the 
Average Loſs, which is one Tenth of the Sum inſured ; whereas 
the Salvage on Re-capture amounts to one eighth of the real 
Value. So that it appears, that the Jurors found, ſhe was 
overvalued at 1200/7. which the Plaintiffs Counſel urged, that , 
wit the Jurors, had no Right to enquire into. J 


In 7. rinity 8 
13 Norton for the Plaintiff argued, 


That Abandonment and total Loſs are not incompatible. 
Total Lofs is, where nothing left worth ſaving. Abandonment 
is naturally conſequential on ſuch a Loſs. Right of Action, 
once fairly veſted, can't be taken from the Plaintiff, without 
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proof of F raud. It is like «Breath of Condition, which grves | 
Action to Covenantee.; and which cannot afterwards be deveſted. 
This Right of Action accrued 6th May. In caſe the Plaintiff 
can only recover for an Average Loſs, and that Average Loſs 
is to be adjuſted by a publick Sale, at a great Diſtance from the 
Owner, this is drawing duch a Line of Property, as * Owner 
never meant to ſubmit to. 
Gould for the Dae cited Lewis and Rucker, P. 1 Geo. 3. Average Loſs 
where it was determined that, in adjuſting an Average Loſs on put. ved 


| | Policy eſti- 

0 valued Policy, the real Loſs ſuſtained on the Goods actually —_—_— | 
on board ſhall be the Meaſure of the Damages; and not the ws Goats 3 
Valuation in the Polacyy on which the U nderwriter received board. E 


his Premium. | | | : | 1 


Lord Alan cad Chief Juſtice. Plaintiff has averred in the 
Declaration, as the Baſis of his Demand, that the Ship became 
wholly loſt to him. And. the Queſtion will be, whether the 
Plaintiff, who at the Time of his Abandoning had ſuſtained only EL 
a partial Loſs, has now, by A—— a Right to recover for =_— 


a total Los. I 
Four Weine; have been inſiſted on by the Plaintiff's Counſel. | 1 


1ſt, That by the Capture, the Property was changed from WM 
the Owners to the Captors. This, as between Inſurer and In- | : 
ſured, fignifies nothing; eſpecially as, by the Marine Law, No 
Property is changed, till Condemnation ; and by our Act or 
Parliament, the 5 Poftliminii 15 perperand. 1 ; - 


1 


2dly. That while the Ship was in the Hands of the Enemy, | 3 
at was a total Loſs. This is not controverted. —_— 


 _ 3dly. That Recapture makes no Difference. Here lays the 
Difficulty. This Caſe ſtands on it's own Circumſtances, It is 
not a general Rule, that upon a Recapture you can't abandon. 


If the Voyage becomes not worth making, you certainly may. Owner may 
This was the Caſe of Goſs and Withers. 32 Geo. 2. There was — 
great Damage; the Ship under a Diſability to purſue her be not worth 
Voyage, and the — amounted to half the Value. This is a N 
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very different Caſe. Hie the Ship was in effect pledged to 
the Recaptors for one eighth of it's Value, and when that 
was paid, was in as good Plight as before. The Voyage wy 


ry performed. 


athly. That during the Capture, a Right veſted in the Plain. 


tiff to recover of the Inſurers, which could not afterwards he 


a But the Plaintiff's Action is for Indemnity, 


IFECOVET. . 


and it is repugnant to Reaſon, that Plaintiff, on an Action for 
Indemnity, ſhould recover for the Whole, when a Part only is log, 
or perhaps even nothing at all. If a Tenant commits or ſoffers 
Waſte, and repairs des Action brought, the Landlord cannot 
Co. Litt. A Surety can't be ſued for more than the 


Party ſuffers. This is the firſt Attempt ever made, to make 


the Inſurer pay for a total Loſs upon an Intereſt- -Policy, after 


the Goods actually recovered. If the Thing be recovered, no 


artificial Reaſoning ſhall veſt a temporary Property in the Cap- 
tors, ny to e the Inſurers. 


The Conſequences of the deve Caſe are deciſive. No 
Man under theſe Circumſtances would chuſe to abandon, 
but for one of theſe two Reaſons. 1. Having overvalued his 


Intereſt. This ought not to be encouraged. It is productixe 


of Fraud, contrary to the Spirit of the Marine Law, and the 
Stat. 19 Geo. 2. No Man ſhould avail himſelf of it. 2. 2. That 
the Market is fallen fince he inſured. But as the Inſurer can 
have no Advantage by the Riſe of the Market, he ought not to 


loſe by the accidental Fall of it. Were there Occaſion to reſort 


to it, this Argument alone would be deciſive. But upon Prin- 


ciples it is plain enough. The Property of Merchants ſhould 
not depend upon ſubtile Niceties and ſpeculative Refinements 
drawn from the Roman Jus Poſtliminii, but upon plain Reaſon. 
We deſire it may be underſtood, that the only Point now de- 
termined is, that on a valued Policy a Plaintiff cannot recover 
more than the actual Loſs which has happened, at the Time 


when he chuſes to abandon. We give no other Opinion. | 


Judgment for the Plaintif, with Damages for the Average 
Loſs CoA 
Woolſton 


* 3 
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—— cow 
— Soap rears 4 


2 STOPHER Woolfton i in 1707 deviſes Lands to Truſ- 
tees, and declares the Truſt in ftrict Settlement to his Sons 

ames and Fohn ſucceſſively; with Power for the Perſons in 
Poſleſiion, from Time to Time, by Deed or Deeds, to limit 
and appoint to and for any Wife or Wives, an Eſtate for Life 


of all or any Part of ſaid Lands, which all together were of the 


annual Value of 190/. In 1712 James married, and by Settle- 
ment appointed 98 /. per Annum to Truſtees and their Heirs, in 
Truſt for Elizabeth Bogan, his then Wife the now Defendant, 
for and in Na 
that if Elizabeth 
hood releaſe her 
a Covenant, that the Children and all Perſons entitled ſhould 
quietly enjoy according to the Limitations of the Deviſe. In 
1723 James Woolflon, by another Deed, releaſed this Condition 
of giving up her Dower. In 1751 James Woelflon, by another 
Deed, reciting the former, and that he had ſince received 6000. 
additional Fortune, therefore for Increaſe of her Jointure, he 


ould not within three Months after Widow- 


appoints In the ſame Form all the Reſt of the Lond _ Truſt | 


for her during Life from and after his Deceaſe. James died fans 
Iſſue male and the Remainder.came to FJobn the Son of John, 
who brought this Action. The Queſtion was, whether this 
additional Jointure in 1751 was a good Execution of the Power; 
it being contended on the. Part of the Plaintiff, that the Power 


was OY: executed i in 1712. 


Lord Mansfield Chief Juſtice. 
pity the old Lady the Defendant eel be diſturbed or agitated 


any more. 
There are two Points. 
4, What i 18 the ee Conſtruction of this Power! 7 


Whether the Deed of 1712 has barred and precluded all 
fablequen Executions of the ſame Power ? 


Woolfton again Woolſton. oh Ex * oy uu Tl 96. 


different 


and in Lieu of her Jointure: With Proviſo, | 


ower, the Settlement ſhould be void, and 


This is ſo clear a Caſe, it is 


Power to 
make a Life 
Eſtate to one's 
Wife may be 
executed at 
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1ſt. On it's Carts there was nothing to on it but As | 


Will and Diſcretion of the Huſband. * 4 ruſt Eſtate, 
Vole . | '#Y C there 


A; 
2 
* 
* 


4 2 : 4 4 88 A S A 
0 drone Eng ae Cs I IE Dee rs a7 9 ED 
a a my 9 * Ts PALE” LOL 8 £4 bs 
C * * * 1 
5 n 9 * * 70 


„ Eaſter Term 1 Geo. 3. K. B. 


HP 


there was no Occaſion to expreſs, that any Settlement by virtue 
of this Power, ſhould be in bar of the Woman's Dower, The 
Deviſe is drawn, as if intended, that the Power ſhould be exe. 


cuted at different Times. By Deed, or Deeds from Time t, 
It is ſaid, this was meant to take in the Caſe of 
The Words © Wife or Wives" would 


'©« Time,” 
ſubſequent Marriages 
alone be ſufficient to anſwer that. For common Senſe would 
ſhew, that one Wife muſt be dead, before there could be any 
new Appointment to another. The former Words are therefore 


nugatory, unleſs thus interpreted. —Caſe of Harvey and Harvey | 


in Chancery was, where 4 Power was given to appoint not ex- 
ceeding 600 J. per Ann. for a Fointure. One ſpecific entire 


Thing. The Queſtion was, if this Power could be executed 


partly at one Time, partly at another. Lord Chancellor 
thought it clear, that it might be. On a Rehearing, Mr. Wilbra. 
ham gave up the Point. The preſent Caſe, not being for a Foin- 


ture, is ſo much ſtronger ; that if Harvey and Harvey had been 


otherwiſe determined, I think this — would be good, 


2dly, It is ne whether the Settlement of 1712 has not barred 


or exhauſted all Fames's Power: And it is objected, that this is in 


Lieu of Fointure, and muſt therefore be looked on as one entire 


Thing; and that there is alſo a Covenant, that the Children and 
all other Perſons entitled ſhould enjoy according to the Limita- 
tions of the Will. As to the Covenant, this amounts to no more 
than, that the Teftator had Power to deviſe, and that Enjoyment 
ſhall be accordingly. If E/izabeth the Mother of theſe Children 
had died, and James had married again, there is no Colour but that 
he might have limited the whole Eſtate to a ſecond Wife, their 
Step- mother. Would the Friends of Elizabeth have tied up his 
Hands as to her, and left him at Liberty, as to any future Wife? 
Thus the Caſe would have ſtood, had there been Iſſue Male of 
the Marriage: @ fortiori it will ſtand ſo, now the Queſtion is with 
the Son of John the Remainder-Man.—As to it's being in Lieu of 
Jointure—In Harvey and Harvey, the firſt Eſtate created was iN 
« PULL for her Jointure, and 1N FULL Recompenſe of her Dower.” 


This was argued with ſome Plauſibility to be a full Execution of - 


the Power. Lord Chancellor thought there was no Weight i in 
it. The Huſband had his Election, to bar her Claim if he pleaſ- 
ed: This did not extend to bar his own ſubſequent Power. Lord 


Copacelior went further, and ſaid, the Plaintiff being a Remain- 
der 


Faſter Term 1 Geo. 3. K. B. 


Jer Man, it could not be in the Contemplation of the Parties, 
chat the Power mould be conſtrued ſtrictly in his Favour. 


In the preſent Caſe, i it was not only in the Power of the Huſ- 
| band, but was alſo his Duty, to make a farther Proviſion for his 


that he left Daughters, and * Gran children by one of them. 


beral Way of thinking, and of m 
of the early Caſes have been decided ſo extremely ſtrictly in 
Courts of Law, that it has forced Courts of Equity to make thoſe 
Determinations, which ought to have been made, in the legal 
juriſdiction. It is true, naked Powers muſt be taken ſtrictly, 


a Mode of Property, are either merely legal, independent of the 
Statute of Uſes; as Powers of leaſing by Eccleſiaſtical Perſons; 
by Tenant in Tail, by the Crown, &c. Here what is a void 
Execution in Law, is void in Equity alſo :—Or, they are deriv- 
ed from the Statute of Uſes. And what is a good Execution of 
ſuch a Power in Equity, ought to be good in Law; the whole 
being derived from Equity. Rattle and Popham. Scra. 992. 
Caſe of doing leſs than the Power. Huſband appointed a Chat- 
tel Eſtate determinable on the Wife's Life, inſtead of a Free- 
hold for Life abſolute. Determined at Law to be void. They 


it. And made the Remainder-Man pay the Coſts, both in Law 
and Equity. Vee the Whole, I think the Power well executed. 


| Denniſon Juſtice, lagia Opinion, 1 * Juſtice abſcnt. 
Wilmot Juſtice. Theſe Powers are ſo neceſſary for ; IE 


ſame Rule, in their Conſtruction. And I think we ſhould not 


prevail in Courts of Law. It is to be lamented, that at the 


fame Rules in conſtruing Powers, as Courts of Equity, did. 


that 


Wife, as he had received an additional Fortune. It alſo appears, 


Upon this Head of Execution of Powers, "the want of a li- ; 
mg proper Diſtinctions, ſome 


both in Courts of Law and in Equity. Other Powers, which are 


went into Equity. Lord Talbot held it good, upon the Face of 


Marriages, that Courts of Law. and Equity ſhould go by the 


liſten to thoſe nice Diſtinctions, which ſavor more of the Sophiſ- 
try of the Schools, than the manly Reaſoning which ought to 


This Caſe needs not the Aſſiſtance of this Doctrine. It is the 
eſtabliſhed Practice in Conreyancingel! when it is intended 


Naked Pow 


ers to be con- 


ſtrued ſtrictly. = 


Powers cou- 


pled with 


Property if 


merely legal, 
conſtrued 
equally ſtrict 
in Equity, as 
at Law. 
Powers under 
Statute of 
Uſes, to be 
conſtrued as 


liberally at 


Law as in 


Equity. 


making of the Statute of Uſes, Courts of Law did not adopt the 
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Adminiſtra- 
tor not liable 
to pay Poor's 
Rate, for the 
Inteſtate; at 
leaſt not diſ- 
treinable 
without Some 
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that 2 1 mould ho a no farther, to releaſe it. 
Therefore this Deed of 1712 cannot be ſuppoſed tantamount to 
a Covenant not to execute it any farther. Enjoyment according 
to the Limitations of the Will muſt mean, _ to the © Foper 


given by the Will. 


JouDGMENT for the DEFENDANT, | 


Evans and Lloyd and Others. 
C © 

ROVER. — Gy Ity. - Special Caſe. 12th of April 

| 1759- Veſey was aſſeſſed to Poor's Rate in the Pariſi 
of Nix in Eſex. 18th Fuly 1759 he died. 12th December, 
Adminiſtration granted to Stevens the Plaintiff, 14th Januar) 
1760 Defendants Evans and Lloyd granted a Warrant of Dix. 
treſs, which the other Defendants executed on Stevens oy this 
* and diſtreined his Cattle. 


Norton for the Plaintiff, * The Rate is ſad ah minor being 
1ſt, to reimburſe Overſeers. See Thornhill's Caſe L6rd Rayn, 
2dly, It is made for half a Vear. Sals. 532. 3dly, No De- 
mand is ſtated before the Diſtreſs made. No Refuſal by the | 
„ 122296 but only by the Deceaſed _ his rr 1 


U. The 80 of the Inteſtate are not liable to this —_— 
in the Hands of Adminiſtrators. No Inftance where done; 
therefore ſtrong Preſumption that it cannot be done. In ſhort 
Rates (which a alone are allowed by Law) it is an Object too 
minute, to follow the perſonal Aﬀets. This is a Charge on 
the Perſon, not the Thing, like Land-tax. No Power to make 


ſuch Diſtreſs expreſsly given by Law It cannot be inferred, 


for a Power under a Statute muſt be ſtrictly purſued, A new 
Power cannot be uſurped, by this inferior Juriſdiction. This 
no Debt on the Effects. If fo, in what Claſs ſhall it be rank- 
ed? How, in Caſe of deficient Aﬀets, can al Executor pay 


it, without Hazard. In a fimilar Caſe, which was remedileſs 
at Law, Parliament was forced to interpoſe. 


TH S681 
The Adminiſtrator of an Overſeer was not liable 
This is a legiflative Expoſi- - 


Geo. 2. 
to account to his Succeſſor. 


tion of Stat. 43 Eliæ. and ſhews, that when the Powers of that 


Act are defective, Parliament only can amend them. "= 
== 15 Bie 
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Biſhop for Defendant. Shall not enter into a previous 
Objections. The main Queſtion intended to be ſettled, is of 
great and general Importance. It muſt for ever ariſe, unleſs 
where a Man dies the Night before a Rate is made. By ſeg. 
4. of Stat. 43 Elf. it 1s e implied, that Aſſets are 
liable. \ 


Denniſon Juſtice. (abſente Lord Mansfield). The Que 3 
intended to be brought before the Court is ſtated, and is only 


the latter one, concerning the Levy of the Rate on Executors 


or Adminiſtrators. Strange, that it never was brought before 
the Court before. As to myſelf, whatever the Practice may be 


in the Country; I take it, that if a Perſon is rated under Stat. 


43 Eliz. wherein a particular Method is preſcribed to recover 


that Rate, you cannot make Uſe of any other. No Action of 


Debt will lie for a Poor's Rate. Conſider the Nature of the 


Remedy, given by the Act of Parliament. You are fo diſtrain, | 


by Warrant. What? The Goods of the Offender. This 


| ſhews, fſt. That Nonpayment is an Offence, not a Debt. adly. 
What the Goods are, which are ſo diſtreinable, viz. thoſe of 


the Offender. Well —— What Authority have we by Law, 
over the Goods of the Repreſentatives? None at all. We can't 


conſider Inconveniences that may be ſuggeſted; but the mere 


Words of the Law which gives the Remedy. As at tent 
adviſed, I think the Action will lie. 


Foſter Juſtice abſent. 


Wilmot Juſtice. IL have not the leaſt Doubt . 
Though it is not ſtated in the Caſe, that a Demand was made 


of the Adminiſtrator; yet it is ſtated in the Warrant. But no 


Summons appears to have iſſued; and I think it was neceſſary 
to convene the Adminiſtrator before the Juſtice, before a War- 
rant could legally iſſue to diſtrein. Had a Warrant iſſued regu- 
larly before the Death of Veſe , it might have been doubtful, 
whether neceſſary to convene the Repreſentative. Similar to a 
Fieri facias, which may be executed after the Death, if iſſued 
before; whereas otherwiſe, a Scire facias muſt iſſue, But this 


Warrant is the firſt that iſſued. 


| Vol. I. EIS 4 D 4 . | As 
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4 


As to the age) Quetiion, as at preſent adviſed, I doubt, 


Whether the Charge abſolutely dies with the Perſon. The 
Point was never ſolemnly determined. But in Wallis Admi- 


t 7 - 1 2 by niſtrator v. Hewit. Sittings poſt Hil. 5 Geo. 2. coram Eyre Chief 


403' 


Juſtice. The ſame Queſtion came on. There was not only 
a Demand againſt the Inteſtate, but alſo a Warrant of Diſtreſs, 


iſſued before his Death. Eyre Chief Juſtice, at Nu Prius, | 


thought, that a Levy could not be made on the Goods in the 
Adminiſtrator's Hands, without ſummoning him to ſhew Cauſe, 
A Caſe was made, but I can't learn, that it was ever argued 
in the Common Plas. However in the preſent Caſe it is con- 
trary to all Reaſon, even ſuppoſing it a Debt, that the Admini- 
ſtrator ſhould be charged to pay it, without Summons. He 


may have a Judgment Debt of his own, - which will cover the 


Statute of 


Limitations 


_ extends to 
Perſons in 
Scotland. 


5 "_ 2365 ; 


1 4 


_ - 
73 


Whole of the Aſſets. Shall he be Eripped of it, without eren 


hearing was 1 he has to ſay ? 


Fates 3 to the Plaintiff 


Kin g againſt Walker. 


* 1 , 
„* 


iS 5 SUMP P $ J. 7 Plea Non Aſunpf f infra 6 annos. Re- 
plication. That the Plaintiff was reſident in foreign Parts 


out of the Kingdom of England, viz. at Glaſgow in Scotland; 


and therefore could not bring his Action Toner; 
Demurrer, and Joinder in Demurrer. 


"Morten, for the Defendant, clad; that the Exception i in 
the Statute of Limitations 21 Fac. 1. c. 16, in Favour of 
abſent Plaintiffs, ſays expreſsly, that they muſt be Perſons 
beyond the Seas. That till the Union of the Crowns under 
Fac. 1. the conftagt Language of the Legiſlature was, Perſons 
out of the Realm. It was altered on that Occaſion, when the 
whole Iſland came under the Government of one Prince ; and 


the Reaſon holds ſtronger now, when not oofy the Crowns, but 


alſo the ome are united. . 


Wedderburn for the Plaintiff The 8 is, Whether 


Perſons out of the Juriſdiction of the Courts of this Country, 


"TE | though 


8 


mas Term I Geo. 3. * B. 
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though not literally beyond the Seas, or out of the King's 
dubjection, are not entitled to the ſame Benefit. The Statute 
of Non- claim does not affect Perſons in Scotland. In Sir 
Robert Brooke's Reading on Stat. 32 Hen. 8. wherever the Sta- 
tute ſays, out of the Realm, he uſes in his Comment the Ex- 
preſſion, beyond the Seas, This and many other Inſtances ſhew, 
that. theſe Expreſſions, have uſually (though inaccurately) been 
uſed as ſynonymous Terms. It has been queſtioned, whether 
$:5ts Bills of Exchange are inland or foreign Bills, and been 
determined by Ryder Chief Tm at Guildball, that they were 


E foreign Bills. 


Denniſon juſtice. | (abſente Lord Mansfield.) This is a new 
Experiment, and in the Caſe of a poſitive Law. The Statutes 


to be excuſed muſt be beyond the Seas. Here the Plaintiff pleads, 
that he was in foreign Parts, vis. in Scotland. What does 
hs mean by foreign Parts? He muſt be beyond the Seas. 
| That is the old and true Expreſſion. Before the Union, Eng- 
and was an Ifland of itſelf ; ſince the Union, Scotland i 1s made 
a Part of it. | 


Fife Juſtice, abſent. 


Wilmot Juſtice. This is a very clear Caſe. The Statute of 
| Limitations ought to be conſtrued liberally. I think it a noble 
| beneficial Act. Intereſt Reipublicæ, ut fit Finis Litium. There 
is no ſuch Kingdom as England now. Plantiff therefore, while 
in Scotland, was not out of this Realm. Beſides, that is not 


Seas at ſuch a critical Juncture, ſeem to have pointed at this 
very Caſe, of dwelling in Scotland, It is a great Queſtion and 
very doubtful, whether the Statute of Non-claim does not now 


rather think it does. It is true, that ſince the Union a 
cery to prevent a Man's going to Scotland. Done's Caſe. 1 P. 


N 203, But the Condition of the Recognizance was a ſpecial 
one; Not to go out of this Realm or to Scotland, Had theſe 


21 Jac. 1. and 4 and 5. Anne are both expreſs, that the Party. 


now the Phraſe: Legiſlature, by altering it, to beyond the 


extend to Reſidents in Scotland. As at preſent adviſed, I ſhould 


Writ of Ne exeas Regno has been iſſued from the Court of Chan- 


Words 


A 


7 
"# Zh 


Faſter Term 1 Geo. 3. K. B. 


; "=p Pro 5 7 Leſſce of Lucas ag Fulford. 


Cloſe — 8 
of Proceed- 
ings in any 
Court, may 
be given in 
Evidence in 
another Court 
without any, . 
but the com- in three cloſe Sheets, each ſtamped with treble ſix- penny Stamps, 


mon * 


the Matter whereof would have extended to ſixty Office Sheets, 


252 


vack 40 hs — Evidence. ad it is alſo provided, that all Proceedings in 


= an d0;, 3 
| Ca : £ 
2 4 


concerned, the Statute muſt be conſtrued ſtrictly. That no 
Copy is properly ſuch a one as the Statute meant, but an 
Office Copy, and that it was Time that a Practice contrary to 
Law, if any ſuch there was, ſhould be aboliſhed, 


Words been omitted, going to Scotland would not have forfeiteg 
the Recognizance. | | 


Judgment for 25 Defendant, Nik. 


| N Ejectment, the Plaintiff offered to give in Evidence, an 

examined Copy of a Bill in Chancery, contained in two 
cloſe Sheets of Paper, each ſtamped with treble fix- penny 
Stamps; but the Matter was equal in Quantity to forty. Office 
Copy Sheets: And alſo an examined Copy of an amended Bil, 


By the Stamp Acts, 9 & 10 V. 3. c. 25. ſect. 64. Cc. Every 
Copy of — in Chancery is charged with a Duty of 
on each Sheet; otherwiſe, Cannot be given 


any Court ſhall be written in the uſual Manner. Verdict for 
the Plaintiff, ſubject to the Opinion of B. R. whether or no 
this Evidence ought to have been admitted. | 


Stowe, for the Plaintiff, cited the King and Biſhop 1 Cheſter, 
8 Mod. and argued, that the Evidence ought to have been 
received; becauſe this was not a Copy made out by the Clerks 
of the Court, but delivered from Attorney to Client. That 
the Act does not define the Number of Words that ſhall be in 
a Sheet, but leaves it to Uſage; and this is the ala Practice 
between 3 and Client. 


Abon for the n inüiſted, = ho Revenue being 


Lord Mansfield Chief Juſtice. The whole Queſtion is, whe- 
ther it is neceſſary, to give Office Copies in Evidence, in all 
| Court; 


Eaſter Term 1 Geo. 3. K. B. 


—— 


Courts l In Cauſes . before the Court of 9 U x 


Chancery, Office Copies of Proceedings therein ꝰ Are the very 
Records of the Court, and prove themſelves. No other Copy 
can be there produced. In other Courts, even Office Copies 
of Chancery Proceedings muſt be proved to be genuine, by 
parol Evidence. Two Clauſes of the Stamp-Acts are the only 
ones to be conſidered. It muſt firſt be obſerved, that when 
Stamps were originally impoſed, there were two Kinds of Co- 
pies in common Uſe: One an Office Copy, to be made uſe 

of in the Court to which the Cauſe belonged. This contained 
only a ſtated Number of Words, by immemorial Cuſtom, pro- 
bably introduced to enlarge the Fees of the Officers: The 
other a common cloſe Copy to be'uſed, when proved, in any other 
Court or Place. Then comes the AR, and lays (in one Clauſe) 
2 Duty upon every Sheet of Copy ; and the next Clauſe di- 
rects all Proceedings in any Cour to be wrote, in the ſame 
Manner as before. Is this latter Clauſe a legiſlative Proviſion, 
that Office Copies only ſhall be uſed in Evidence, where they 
were not uſed before? It is not to be conceived, that in order 
to raiſe ſo ſmall a Duty (for originally it was only 1d. per Sheet) 
the Legiflature intended to put the Parties to the Expence of 
60/, to take Office Copies, merely to give in Evidence. The 
Stamp Acts have not always been conſtrued. ſtrictly. It has 
been determined, that the Stamp-duties do not extend to any — | 
_ ceedings before either Houle of Parliament. 


| Itis a Queſtion of pretty 9 Importance, and therefore 
proper to be well conſidered, before it is finally determined. 
But for * own * 1 have no Doubt at preſent. 


N appeared, that ſome cautious Practicers had ; 
been uſed to ſtamp their cloſe Copies, with as many 


00 ne as would have been required to an Office 
«c SU: . 


Aft.” in T rinity Term, the Court declared, it was 
too clear a Queſtion to enter into again, and therefore ordered 
the Poſtea to be delivered to the Flaintiff. | 


The End « of Eaſter Term 1 Geo. 3. 1761. 
„ 3. Trinity 


— 'Tho' a Rule 
- _ 4for Time be 
not ſerved, 

yet if no Ad- 

vantage be 
taken of it, 
the Irregula- 
rity may be 
ſaved by a 
ſubſequent 
Service, 


Service of 
Ejectment at 
the Houſe 
may be made 
good by a 
Subſequent 
Rule of 
Court. 


Trinity Term 


1 Geo. 3. 1761, In the King's Bench. 


Jans qui tam againſt Hutton, 


WW NN moved to ſet afide Proceedings for I 


Action on a penal Statute. Plaintiff had taken out five 
Rules for Time to declare, and ſerved none of them on 


the Defendant, till the laſt was taken out; and then ſerved 


them all together, and at the ſame Time, alſo delivered a Decla- 


ration to the Defendant. It was urged, that the Rules, not be- 
ing ſerved in Time, were expired; and that therefore the De- 


fendant was out of Court, and could not be ſerved with a De- 
claration. But per Cur. you might have ſigned a Nonproſ. for 
not declaring in Time; but, having omitted that, and the 
Plaintiff having now ſerved his Rules, he redeems his ea 


and you cannot now take Advantage of it. 


Leſſee of Methold againſt N oright. 


| FE HURST: moved (on the Authority of Leſſee of Hollings | 


and Dunch Hil. 1 Geo. z.) that Service of a Declaration in 
Ejectment at the Houſe of the Tenant in Poſſeſſion, on 13th 
of May laſt paſt, might be good Service; it having formerly 
been uſual to grant ſuch Rules, with reſpe& only to future 
Service, and not with any Retroſpect. But that, in the Caſe 


relied upon, this Rule was firſt altered in the King's Bench, it 


having before been the Courſe of Common Pleas. 


Rule to w Cauſe, 1 that to of this Rule at the 
Houſe might be good Service. N. B. This Motion went off 


afterwards, upon Terms of . 
Yates 


74 Trinity Term 1 Geo. 3. K. 2097 


— 


Yates againſt Carlile et 4. v. Hil. 1 Geo. 3. 1761. 


HIS Cauſe went PRO to Trial on the feigned Iſſue, Car- Re | x 
/ile being Plaintiff and Robinſon Defendant. But the 9 
Defendant Robinſon made Default at the Aſſiſes, and a Ver- ed. | 
dict was had againſt him. And now, upon Motion and ſolemn . 

. Argument, the Court directed this Verdict to be entered of 

Record, and all the Coſts incurred in every Stage of Proceed- 


ings (which amounted, it was ſaid, to near 1000 J.) to be paid 
by Robinſon. 


The King —_ Scott, &c. W G . /2 62. 


| 4 
en moved in Arreſt of Judgment. Five „ 8 4. G0. 


were indicted for a Riot and Aſſault. Another Count ther an So 
quittal of all 


againſt three only. The Jury acquitted all but two. Where- but two, in 


upon he inſiſted, that it was an Acquittal of all; becauſe two can- 8 2 — 


not make a Riot. Poph. 202. Harriſon and Errington. Obj. 2. tal of ai? 
| —Salk. 593. K. and Heaps. Lord Raym. 484. K. and Sudbury. 2 


8. C.—3 Mod. 72. K. and Colſon ; which ſhews, that if a Battery f 2 Riot is 
3 5 : alio an Ac- 
(and more reaſonably if only an Aſſault) be joined with a Riot quittal of an 


in an Indictment, an Acquittal of One is an Acquittal of Both. e 


in ſame In- 
dictment? 


Shew Cauſe. See M. 2 Geo. 3. 


Hume againſt Eaſt-India Company. 


CTION of Covenant on the n of Affreight- 24 Indie 
H ment conſtantly uſed in this Behalf, between Hume and 5 
Others and the Eaſt-India Company, whereby the Plaintiffs freightment. 
. agreed to let the Ship Winchel/ea to the Company, for an Eaft- 
India Voyage, on certain Rates and Terms of Freight and De- 
morage. The Company covenanted to load her homewards, 
within three Months after her Arrival in India; with a Proviſo, 


that the Company were at Liberty to FO her in their 


Service, for one other Year, at certain Rates of Demorage 
| therein ſpecified. And there is alſo a Proviſo, that © if the Ship 
= did not arrive in Safety in the River Thames, and deliver her 
* Waole Cargo . the 1 hould not be liable to pay 

cc any 


. 


Trinity Term b Geo. 3. K. B. | 


the Court, on the * Caſe and the * W 


4 for the Ship' 8 . or any other 8 


that unleſs the Company would allow Demorage, after the 


upon Demorage from the 31ſt of January 1747-8, to the Loſs 


Whereof the firſt and principal was, for not loading the Ship | 


ed with Conſent of the Maſter. Iſſue. Tried at Sittings after | 
Hil. 1757 before Lord Mansfield Chief Juſtice. Verdict for the 


| reaſon of the ſaid Ship not being diſpatched or laden home wards? 
If fo, then 13269 J. 6s. 8 d. due to Plaintiffs, 9, 


ee 
te any of the Sums 3 to be paid, for Freight or for De. 
% morage, nor ſhould the Company be liable to any Demand, 


| The Ship ſailed from Tonk 16th February 1746- 7.—Arriy. 
ed in the Eaſt Indies zoth of September following. The Com. 
pany did not lade her homewards within the firſt Year and three 
Months, which expired zoth of Fanuary 1748-9, but employ. 
ed her in their Service, and towards the End of the Year ſent 
her with Stores to Fort St. David's, where the arrived 17th Pe. 
bruary 1748-9; and on the 22d of February following, the 
Maſter wrote to the Prefident at Fort St. David's, declaring, 


Rates of the Charterparty, he proteſted againſt the Company 
for all Damages, Loſs of Time, or other Accidents. Where. 
upon the Preſident and Council agreed in Writing, that the 
Owners ſhould be allowed Demorage for ſo long Time, 28 
ſhe ſhould be detained in the Company s Service in India. She 
was detained till the 12th April 1749; on which Day, before 
ſhe was diſpatched or had any Loading for. * ſhe was. 
wrecked and loft in a Storm. 


The Plaintiffs 5 to the Eh. ludie 8 inſiſting 


of the Ship, and for a Satisfaction for the Loſs of the Ship, and 
for Freight. The Defendants inſift, that as the Ship never re- 
turned to England, they were not liable to the Payment of any 
of theſe Demands, | 


Hereupon this Action was 4 and four Breaches aſſigned: 


homewards, on or before the 3 iſt of January 1748-9, but de- 
taining her till loſt, whereby ſhe loſt all her Earnings and the Pro- 
fits of her Voyage. The Defendants pleaded, that ſhe was detain- 


Plaintiffs with 20,000/. Damages; ſubje& to the Opinion of 
I. Whether Plaintiffs are intitled to recover in this Action, by 


4 „ alk 


. 


eee 


: — 


Trinity Term 1 Geo. 3. K. B. 


———_— 


_2dly, If not fo intitled, Whether the Plaintiffs are entitled. 


n if ſo, then 7166 /. 10. 36: due. 


After ſeveral Arguments, in which, Moor and Eaſt . 
Company in V ernon, and Biſſe and Black, King's Bench circa 1746, 
were the only Caſes relied on; the Company offered, by way 


1 {,' of Compromiſe, to pay Demorage, from the 31ſt of January 
Is, to the Time the Ship was loſt; which was accepted. 


15 After which, Lord Mansfield declared, the Court was very 
„ clear, that the Plaintiffs were entitled to no more, but declined 


0 giving any; EN: Tr 


80 Jodgnietati was . (by. ce of the parties) for 
the Plaintiff with Damages, 8 100 J. and ae the former 
Calculation 5 erroneous, and Coſts. | 


v4 ad bel 25 Nen . 6 2 22 75 


* OWN brought an Action againſt Boſterville for 30 J. and 


obtained a Verdict, Baſkerville having given no Notice 
of any Set-off. But Baſeerville brought a croſs Action againſt 


| Brown, for 111. 18 s. which came on to be tried the ſame Day, 


ſoon after the former Verdict. Brown had given Notice of a 
Set-off; and at the Trial, Morton offered to give in Evidence 


ſaid Verdict for 30 J, which the Counſel for Baſter ville, the 


then Plaintiff, objected to. Verdict for Plaintiff. But Order 


of Mi prius was made, to refer this Queſtion to the Opinion g 


of the Court; and if the Set-off was maintainable, then Judg- 
ment for Defendant, as in Caſe of Nonuit, , otherwiſe, the 
 Pojiea to be delivered to Plaintiff. 


It was cont by Nase and Y ates, for the Plaintiff; by 
| Morton and Stowe, for the Defendant. EE, 


Loed Mansfield Chief Juſtice gave the Judgment f the 


whole Court. | 
E 
In the firſt Aion! 'twas vexations and litigious i in Baſter- 
wille, not to > fet off the 11 J. 18s. But Browr: could not take 


Vor. I. | 4 F A Verdict 


mand. 


x 


„ 


2 


A Verdict 5 8 
inſt the 

Plaintiff 3 in 2 

prior Action, 

may be ſet off 

againſt his 

preſent De- 


294 
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it would have 1 on Record, that leſs was Owing to 


hich; 
| > 


de he Got Action, now before the Court; we are, = 
full Conſideration, all clear of Opinion, that the Verdict might 


be ſet off againſt the Plaintiff's Demand. Fe or if, at the Time 
of the Action brought, there are mutual Demands, way Way be 


| ſet off, by the Statute. 


Unleſs the verdict can be conſtrued to annihilate the Debt, 
the Demand remained as well after as before the Verdict. The 


3 only Effect of the Verdict is, to make the Bee of the 


Demand concluſive. 


Juſtice may be done between the Parties, by remitting, upon 
the firſt Record, ſuch Part of the E as might have been 
ſet off. Therefore, 


Let the preſent Verdict be ſet OY with Coſts of a Nonſuit; | 


and a Remittitur as to 117. 18 "8 be entered, _ 21 Record 


of the firſt Action. 


Information 
for printing 
an Account 
of a ludicrous 
Marriage be- 
tween an 
Actreſs and a 
married Man. 


2 3 8 OREN . ed 
The King againf/ Kinnerſley. 


. 
M Evening Poſt, for a ludicrous Paragraph, giving an Ac- 
count of the Earl of Clanrictard's Marriage with an Actreſs at 


Fe. 


Harvey ſhewed for Cauſe. 1ſt. That Lord Clanrictard was 
not a Peer of Great Britain. Sed non allocatur. For per Cur. 
As he is ſworn to be a married Man, it is a high Offence, 
even againſt a Commoner. 2dly. That this Paragraph was taken 


from another Paper, againſt whoſe Printers Informations were 


alſo moved. ;dly. That in his next Paper, Kiunerſiey had volun- 


tarily made a public Recantation. Sed non allocantur. For per 


— 


2 Verdi with Safety, , for a leſs Sum than 7. n 


7 | I 
ee Hy 2. 8 


OTION for an Information againſt the Printer of Lhyd's. 


Dublin, and appearing with her -in the Boxes with Jewels, 


4 


ꝗ6ꝗ?2; 


Trinity Tem Ges, 3. KR E 295, 


— 


Cur. It is high Time to put a stop to this Intermeddling i in pri- 


vate F amilies. | 
| Rule made abſolute, 


Graham ag ainſs Potts. 


Prohibition 
1 of York, on a Suggeſtion, that in a Suit for Tithes, a Modus will lie to 
had been pleaded. But it not appearing, that the Plaintiff had agg 


| proceeded ſince this Plea, the Court doubted, whether a Prohi- "Main plead- 
: ed, ſo as no 
bition would lie. But . a Rule to ſhew Cauſe, Proceeding is 


had fince the 
Plea? 


— 


94 ＋ ES moved for a Prohibition to the cas Court 82. . 


1 King 2 E Cheſhunt Hertf: = 


NDICTME NT for not repairing a Road. Motion to ſub- No Cos 


Indie- 
mit to a ſmall Fine, on Certificate that the Road was now — 
in Repair. 3 


Road. 


| Norton for the Proſecutors inſiſted, that the Defendants 
ſhould pay the Coſts of the Proſecution, before they thould be 
at Liberty to make ſuch Submiſſion. a 3 


But per Cur. It is 2 to the Practice of the Court. 
So ſet a Fine of 6s. 8 d. 


Edie and Laird aguie the Faſl-India c 1 9. Me * 


Hellus BIS LALSAL 

CTION on two Bills of m of 2000 J. each, ABillpayable I Go. 44l. 
drawn by R. Clive on the Eaſt-India Company, at three 2 3 
be wid eye Days after Date, payable to R. Camp- —— 85 

bell or Order. Campbell indorſed one to Ogleby, or Order, afterwardsin- 
| the other to Ogleby, without adding the Words or Order, But — 
at the Trial, the Words or Order appeared upon the Endorſe- | 
ment in another Hand-Writing. The Eaſt-India Company 
accepted both Bills. Og/eby then endorſed them to the Plaintiffs, 
and ſoon after became Inſolvent. The Company then refuſed | 2 
Payment. The Jury found a Verdict for the Plaintiffs on the 5 


firſt 


- 


—_— 


Trinity Term 1 Geo. 3. K. B. 


On the Footing of Surprize; the Plaintiff not being prepared 
to give Evidence of the Cuſtom of Merchants: And the Evidence 


7 ah 8. 8. 


is the Purchaſer of it; Value received is implied. He may 


have endorſcd it in Blank (i. e. by only writing his own 


which ariſes from the Caſe itſelf. For the Reaſon of ſuch 


firſt Bill, but for the Defendants on the ſecond;  apprehending, 
that by the Uſage of Merchants it was not aſſignable, without 
the Words or Order in CaO the rogue 8 Endorſement. 


| Morton moved for a new Trial. 11t. 0 the Bill, being 
once negotiable, could not loſe it's N egotiability, by Campbells 
writing on it ſome Words, and omitting others. — Moore and 
Manning. Com. 311. Words or Order being omitted in an 
Indorſement, ſtill the Bill is payable to Order, if ſo in the ori- 
ginal Draught. — Acheſon and Fountam. 1 Str. $97. &P.- 
Evans and Cramlington. Carth. 5. 2 Ventr. 296, 309. 2d. 


vo. +» 


given by Defendants, being not of F * wut merely of os. 


T Norton ad Wedderburn then: Can . That Cuſtom 
is the Foundation of all Bills of Exchange; and the Cuſtom 
of Merchants is Matter of Law, not of Fact; ſo is properly 
evidenced by Opinion. A Payee or Indorſee, when the Draught 
or Indorſement is general, is abſolute Owner of the Bill; he 


deſtroy it's Negotiability. If he indorſes it with negative Words, 
as to J. N. and nobody elſe, will any Man ſeriouſly contend, 
that it is.payable. to any one elſe? Will any Man take it? 
And if putting negative Words on it would have deſtroyed it's 
Negotiability, then omitting the Words or Order amounts to 
the ſame Thing. It is an implied Negative. Campbell might 


Name) and then I agree, that any one might have overwrote, 
what he pleaſed upon it. | The ee in ſuch Caſe is, 
that he meant to make it of the greateſt poiiible Ule to his In- 
dorſee. But having once put the Terms of Endorſement upon 
it, this deſtroys the other Preſumption. All ſubſequent In- 
dorſees take it under the new Terms impoſed upon n 
now a naked Authority to Ogleby, to receive the Money. Such 
a ſpecial Indorſement does not import Value received; for 
O. -by might only be Agent or Factor for the Indorſor. Moore 
2nd „ 1s hardly” Law. It is contrary to the Reaſon 


ſpecial 


„ 


| ſpecial Indorſement in _ Caſe Cine: to have been, that the 


3 1 — 3 ˖‚˖· 


— 


363 * 
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Indorſor was a Creditor to the ſpecial Indorſee. Had therefore 


the Bill been proteſted for Non-payment, the Indorſee had 
Effects of the Indorſor's in his Hands, ſufficient to indemnify 


himſelf. But upon a general Indorſement, the Indorſor might 
have been called upon, at a Diſtance of Time, by any ſubſequent 
Indorſee, which might have been very inconvenient. 2. The 


Footing of Surprize, if true, is no Ground for new Trial. If 


this be allowed, new Trials would be always moved for, when- 


ever the laing Party thinks he can mend his Evidence. 


Merton in "Rn inſiſted that the Su oils af Law 1s * 
ly ſtrong, that a ſpecial Indorſee is a Purchaſor, as well as a 


general one. For he might have reſorted to Campbell, as well 


as to Ogleby. 


Lord Mansfield Chief juſtice. There can be no Diſpute, 5 


where the Indorſement is in Plank. There, you may write over 


itt, whatever you pleaſe. And it has been permitted to be done i 
even in Court. But for this there is no Occaſion. Every 


thing ſhall be intended upon ſuch a blank Indorſement. The 
Point relied on at the Trial for Defendants was, that where 


Where an In- 
dorſement 15 
in Blank, you 
may over- 
write what 


you pleaſe. 


a ſpecial Indorſement was made to A. B. and the Indorſor 


en the Words, or Order, this was equivalent to the moſt 
reſtrictive Indorſement. Many Witneſſes were examined by 
Defendants to prove this Uſage; but it did not appear that 


in any one Fact, the Indorſee of ſuch ſpecial Indorſement, : 
ever loſt the Money, by ſuch Omiſſion. The Evidence was 
| only Matter of * : ps 


1 told the Jury that upon the 2 Law (laying vage 


out of the Caſe) the Indorſement carried the Property to Ogle- 


by; and that the Negotiability was a Conſequence of the 


Transfer. — 


But if they found an eſtabliſhed ; Uſage among Merchants, 


that where the Words or Order were omitted, the Bill was. 


only negotiable on the Credit of the Indorſee, they ſhould find 


for the Defendants. If otherwiſe, or they were doubtful, then 
S064 + = cither 
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- Cuſtom of 
Merchants 
muſt be con- 


— ey 


either for the Plaintiffs, or make a Caſe of it. They found for 


the Defendant on the Bill in queſtion; for the Plaintiff on 
the other, concerning which there was no Diſpute. 

Now, upon the beſt Conſideration I have been able to give 
this Matter, I am very clear of Opinion, that at the Trial, 


trolled by ad- I ought not to have admitted the Evidence of Uſage, But 


Jud ged Caſes. 


Surprize may 
be, not mult 
be, a Ground 
for a ne: * 
Trial. 


the Point of Law is here ſettled: and, when once ſolemnly ſet 


tled, no particular Uſage ſhall be admitted to weigh againſt it: 
This would ſend every thing to Sea again. It is ſettled by 


two Judgments in Weſiminjter Hall, both of them agreeable 5 


Law and to Convenience. The two Caſes I go upon are, More 
and Manning in Comyns, and Acheſon and Fountain in Strange. 


Theſe Caſes go upon a general Propoſition in Law, that an In- 


dorſement to A. implies or Order, and is negotiable.. 


The main ban tm is, to conſider what the Bill was in it's 
Origin. The preſent Bill, in it's original Creation, was not 
a bare Authority, but a negotiable Ded. There are no re- 
ſtrictive W. ords in it. And whatever carries the Property, car- 
ries s the Power to Ag it. | 


It were abſard, if 4 Merchant's Opinion ſhould prevail, that 
this is now converted into a perſonal Authority. If it be ſuch, 
and the Indorſee dies, it could not go to his Executors and 
Adminiſtrators; in whom moſt clearly the Property of the Bill 
does velit. 


Upon this Ground; that the Point is ſettled both by King's 
Bench and Common Pleas, and well ſettled, I think there ſhould 
be a new Trial. Otherwiſe alſo, I ſhould be of the fame 
Opinion. Certainly, the Suggeſtion of Surprize, is not in all 
Caſes a Reaſon for a new Trial; but in particular Caſes, ſuch 


as the nt, it may be. The Queſtion of Coſts is very pe- 
culiar. There is a Verdict in part for the Plaintiff, which al- 


Where 2 new 
Trial ſa#?? be 
without Lan- 
ment of Colts. 


ready carries Coſts for him. But, for Form's Sake, we muſt 


ſet aſide the Whole Verdict, which is uſually done on Pay- 
ent of Cots. But this will be giving Defendants Colts, 
which they could not otherwiſe have, merely becauſe they have 
obtained an improper Verdict. Therefore 1 think, that under 
theſe 
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ad cat Circumſtances the Verdict ſhould by ſet aſide 
without Coſts. 


Denniſon Juſtice. I am of the ſame Opinion. If the Words 
70 A. B. only were inſerted, I ſhould think it would not be 
reſtrictive ; At leaſt it ſhould be left to a Jury, In Raw- 
zen and Stone, M. 20 Geo. 2. An Inland Bill of Exchange 
was drawn payable to A. or Order, who indorſed it to B. 


| there was ſuch an Intereſt in the Executor of the Afignee, 

as that he might aſſign it. The Court held, upon Enquiry 
| from Merchants, that it might be indorſed thus : C. Executor 
or Adminiſtrator of B.. When a Man ſays, Pay to A.” the 
Law fays, it is © to A. or Order.” He then fays, I intend it 


Law intends otherwiſe. Same Opinion as.to Coſts. 


| ſettled Law, and ought not to have been left to a ury. People 

talk of the Cuſtom of Merchants. This Word Cuſtom is apt to 
miſlead our Ideas. The Cuſtom of Merchants, ſo far as the 
Law regards it, is the Cuitom of England; and therefore Lord 
Coke calls it, very properly, the Law-Merchant. We ſhould 
not confound general Cuſtoms with ſpecial local Cuſtoms. I 
think there ſhould be no Cots. | 


Wilmot 3 Thi are two Queſtions. Whether the 
Law is fully ſettled, and upon what Principles? It is certainly 
now ſettled, and upon theſe Principles. The original Contract 
between the Drawer and Payee, is to pay to the Payee and his 
Aſſigns, and the Aſſigns of ſuch Aſſigns, in infinitum. There 
is the ſame Privity, between the Drawer and the laſt Aſſignee, 
as the firſt, The firſt aſſigns over that Choſe in Aclion, which, 
in it's Nature and by the expreſs Permiſſion of Law, is aſſign- 
able, with the ſame Privileges and Advantages, that it had when 
he received it. It might be a can Queſtion, whether 
a Man can limit and modify the Property or not, even by expreſs 
Words of Reſtriction, fo as to check it's Currency. By giving 
a bare Authority, he may do it; as Pay to A. for my Ule ;” 
ae it gener: ally, I ſhould have a great Doubt; 

| ſuppoſing | 


Foſter Juſtice. I am of the ſame Opinion. This is now the 


Qu. Whether 
a negotiable 
Bill can by 
any Words of 
Refriction be 
rendered not 
negotiable, 


without adding any thing more. The Queſtion was, Whether 


ſhould not be ſo. What ſignifies what you intend? The 


_ Cuſtom of 
Merchants is 
the general 
eſtabliſhed 
Law ; not 
any ſpecial 


local Cuſtom. 
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fappoling it purchaſed by a ſubſequent . 
able Conſideration. In the preſent Caſe, I think : 


to A. carries the Property, with all it's Qualities. 


a Conſideration to have been given. I have a Note of ae 
and Fountain. Mr. Wearg then cited a Caſe ſo determined in 
Common Pleas, probably that of Moore and Manning. Another 
Caſe ſhews the Liberality, with which Indorſements have been 


ue. Cartb. 403. 


The Queſtion. was, Whether Indorſement to the Order of 4. 
will enable A. to maintain an Action. Determined, that it will. 
If ſo, a fortror:, an Indorſement to A. will enable him to in. 
dorſe it. Cuſtom of Merchants is the general univerſa] Law. 
Okinten of Facts muft be reiterated to make ſuch a Cuſtom. The Opinion 


Merchants is 


not the Cuf. of Merchants is nothing. Special Cuſtom of Merchants has 
am of Ner- been controlled in a Caſe, where an Indorſer had divided a Note 


Chants. 


and indorſcd it to ſeveral Perſons. Carth. 466. Salk, 


Feld, that the Indorſer cannot vary the original ContraQ, 
and ſplit one Note into twenty. Determined to be a void Cuſtom, 


though allowed to be the Cuſtom of Merchants. 
nion as to Colts. 


2 Ke. 126F'be King againſt W an nd Others 
IH: 


Same Opi- 


New Trial was Fanny without Payment of Coſts. 


ORT ON moved for a Mandamus to ahi T ruilecs of a 
Meeting-houſe at Plymouth, to admit a Teacher, one Mence; 


on a Suggeſtion by Afﬀidavit, that he was elected under the Deed 
of Truſt by the Congregation, and refuſed Admiſſion; and cited 
K. and Blower a late Caſe in King's Bench, where a Mandamus | 

Vas granted, to reſtore a Curate to a Chapel in Staffordjhire, who 
was bominared by the Vicar and ouſted : Which Mandamus is 


now at Iſſue. 


n Ter Cur. We have conſidered of that Caſe fince ; 


and are all 


broper Re= = clear, that this is the proper ſpecific Remedy, where a Curate 


medy TO e 


korea Carate is ouſted from a Chapel to which he has a Right. In ſuch Caſes, 


to nis Chapel. 
| * 2 | 18 net to be driven to his Ejectment. 


7, Rule to hiew Canis: : See H. 


. 
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: Tonſon gail Collins. 

CTION « on the Caſe, for ling certain Books called 
A the SpeCtators, printed without any Licence or Confent 
from the ſole and true Proprietors of the Copy thereof, vix. 
the Plaintiffs, to their Injury and Damage. On Not Guilty 
pleaded, the Jury found a ſpecial Verdict to the following 


Effect. 


« That the Spectator is an original Compoſition, by natural 
« born Subjects reſident in England, vis. Mr. Addiſon, Sir R. 


Or, Whether 
Copyright 
ſubiiits in 
Authors, as 
a valuable 
Property, ia- 
d-pendant of 
the Stat. 

8 Ann. 


Steele, &c. firſt publiſhed A. D. 1711. That Jacob Tonſon 


e deceaſed, in 1712 purchaſed of the Authors for a valuable 
« Confideration, the ſaid Work, to him and his Aſſigns for 


«ever. That the Plaintiffs Jacob and Richard are his perſonal 


_ Repreſentatives and Aſſigus. That old Jacob in his Life- 
time, and the Plaintiffs fince his Death, have conſtantly printed 
and fold the faid Work as their Property ; and now have and al- 


ways have had a ſufficient Number of Books of the ſaid Work, 


« expoſed to Sale at a reaſonable Price. That before the Reign 


of Queen Anne, it was uſual to purchaſe from Authors the 


e perpetual Copy-right of their Books, and to aſſign the ſame 
« for valuable Conſideration, and to ſettle them in F amily Set- 
« tlements, for the Proviſion of Wives and Children. That, 


* :9 ſecure the Enjoyment of ſaid Copy-right, the Stationer's 


Company have made ſeveral By-Laws ; particularly, one dated 


* 17 Auguſt 168 1. and another, dated 14 May 1694, (therein 


* ſet forth) reciting and recognizing,” in the ſtrongeſt Terms, 


« the Copy-right of Authors and their Aſſigns, and prohibiting 
* any Infraction of ſuch Right by Members of their Company, 
under certain pecuniary penalties. That the ſaid Jacob 


* Tonjon deceaſed complied with the Conditions required by the 


« ſaid Company, to aſcertain his Right, by regiſtring the ſaid 


Work as ſoon as he had purchaſed the Copy. That the De- 


e fendant without: Licence of the Plaintiffs, and knowing the 
* ſaid Copy to have been purchaſed by ſaid Jacob Tonſon de- 


© ceaſed, printed, publiſhed, and fold ſeveral Copies of the 


« ſame in _ and May 1759, whereby the Plaintiffs. were 


Vos, lt. -- e | damni- 


* 
— 


—— — — 
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1 — but l the Dent is liable in ha to 

= a anſwer the Damages, they are ignorant. But if the Court 

| e ſhall adjudge him liable, they! find him „ og 30 

11 8 5 erde 15 
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gel Queſtion will: turn on aha: Right of FO Plaintiff, 

For ſufficient Acts of the Defendant are found, of infringing..., 

that Right if exiſting : Which Right, if any, muſt be a Right 

of Property at Common Law ; for this Caſe is quite out of the 

Statute of Queen Anne. The Right of Authors in generab ig 

now to be determined; not of any particular Bookſeller, <= 

F rom the Induſtry of the Author, a Profit muſt ariſe to ſome- 

body: I contend it belongs to the Author; and when I ſpeak | 

of the Right of Property, II mean in the Profits of his ny” 

not in hs Sentiments, Seile, Sc. 11 ſhall endearour to ne 


"1 43+ 1 g N 111 


I. 7 WM this Right i is as _ Foiinded as any - other Right of. 
Property. 


' * 1 - ; 
4 . WR» 5442 F &s * 1 
* 8 — * 44 » 4 (A , 


II. 1 it 1s alſo recognized by, the Laws of rte 

to gol Pub: 

; % be | LY 3 to Selden, * Clauſ. is Yai wed” 
fruendi, alienandi, e. : Different Originals are aſſigned of the 
| Right. A All agree, that it's final Cauſe is to promote 
BETS the Ind uſtry of Individuals. Property at. firſt continued only as. 
=. = long as, Poſſeſſion ; then, was extended for Life; then, was, 
| tranſmiſſible. to Repreſentatives ; laſtly, was refined into the 
Multiphgicy. of Rights we now Ee | | 


[2 „ 


1114 


Abodiag to Grotius, 1 is one Ground of Property; 
Occupancy another. The preſent Ground is Invention. 1 


While A Work is. in „ Nee trgr, the Author has intire 

7-4 8 Dominion over "i Courts have interpoſed, to ſtop it's Publi- 
Sh cation by other Men. Webb and Refe.. Porefer and Malter. 
8 Late Cale of Lord Clarendon's Manuſcripts | in Chancery. If, 
inſtead of c copying by Clerks, an Author prints for the Uſe of 

kis F n he gives them no o Right over the Copies. Pro- 


ceed | 


N £? 
* ITY XI -:- 
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neral Publication: There alſo every Purchaſer has a Right to 
uſe, but nothing farther. The Profits of the Sale muſt go to 
Somebody. The Printer and other mechanic Artiſts concerned in' 
the Impreſſion are paid for their Parts; the Author who is the 
firſt Mover ought in Juſtice to be pron 


This Tiothiine is aich conſiſtent with public Utility. 3 
ing would be prejudiced, if Authors may be ſtripped of this * 


* Proviſion for themſelv es. 


11 may be objeRted, it. That this Right! is „ of Poſ- 
ſeſſion. Not more than Advowſons and other incorporeal 
Rights are. 2dly. It is impoſſible to be guarded. —— Laws are 

the Guard of Property in Society, not Bolts and Bars. This very 
Action is a Proof, that it may be guarded. | 


IL This Right is recognized by the Laws of England. | 


Manuſcripts are quite out of the Caſe. They could produce 
no Profit. Therefore I ſhall begin from the Introduction of 
Printing by Caxton in 1471, (for Dr. Middleton has confuted 


the Story of it's prior Importation at the King's Expence) and 


herein ſhall rely principally on Ames's typographical Antiquities. 
Cexton's Books were all printed at the Expence of private Perſons. 
Pynſon's and De Werde's, the ſame. There were then no Pro- 


fits, or but little, ariſing from the Impreſſion. About 1 50, 
the Encouragement ariſing from Sale began to be ſufficient, © 
without Patronage. Since 1506, no Books have been printed 
at the private Expence of Patrons. But now they began to be 
printed, cum Privilegio ad imprimendum folum. Theſe Privileges 
do not contradict the Idea of a prior Right of Property; they 


5 only ſupport and protect it. Henry 8th's Book on the Sacra- 


ments was printed 1521, cum Privilegio. This he gave the 
Printers, in his private Right as Author. Another antient Book 


called the Cuſtoms of London having no certain 1 has 


therefore no Privilege. 


About 


.ceed one Step farther : If he publiſhes by Subſcription, and 
no Books are delivered but to Subſcribers ;| they have no Right | 
over the Copies, but only to uſe them. This leads us to a ge- 


dc. 


Ds” 4 
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\ END this Time the Coping _ to exert it's 9 


ae which ſhews, that 4 Copy-right may exif 
There «vas no King's Printer by Patent, till the Reign of Edw. 
6. He granted one to Graſton, with ſome Exceptions, as of 
Grammars ; which were then the Property of Bartbelet, Printer 


to Hen. 8, being Books compoſed at the King's Expence. In 


Rym. XV. 150. There is a Patent for printing Greek and He- 


brew. - This aroſe from the great Expence of purchaſing Many. 
ſcripts. There could be no Copy-right in Claſſic Books; there. 


fore, the King ſeiſed them, as Bona nullius and Things derelis. 


Fheſe Patents are moſt of them for Bibles, &c, which are Things 


Subject of Copy- right; 
Things derelict. One Patent indeed goes out of this Rule; that 
: for printing Law Books. I cannot account for the Principle 


pointed by the Crown willed them to deſiſt. In 1585, another 
| Decree of the Star Chamber, that no Man ſhould print 
Books, whereof the Property was in others, according to the 
allowed Ordinances. of the Stationer's Company. In 1583 ſeveral 
Printers ſurrendered certain Copy-rights, to the Uſe of the Poor 
of the Company of Stationers ; reſerving a Power of printing 
- them at the loweſt Rates. Ames 551, This ſhews, that the 


gained at the Expence of the Crown, and therefore they are the 
or for Almanacks, Sc. which are 


upon _— that 3 is founded. 


Next came the Power of Licenſing, whick aroſe from the 


religious Diſputes then prevalent. This made Printing be look- 


ed upon all over Europe, as a Matter of State, and my to be 
regulated T7 Law. 8 


In ! 5255 Hen. 8. publiſhed a Weibchen last printing 
without Licence. Fox 572. In 1555, wnother, ordering the 
Poſſeſſors of heretical Books to burn them; elſe, to be ac- 
counted Rebels, and executed by military Law. The ſame oy 


King erected the Company of. Stationers, profeſſedly to regulate 


the Preſs. His Charter was confirmed by Queen Elizabeth in 


1558. In 1556, a Decree of the Star Chamber regulated 


| the Manner of: printing, and Number of Preſſes. Ames 534. 
In 1583 two Printers Walf and Ward inſiſted upon a Right of 


printing all Books, even where. there were Copy-rights exiſting. 
Stowe, 223, fit. Stationer's Company. But Commiſſioners ap- 


„„ 5 7-0-2; Pon 


/ 
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| good End. Another Decree of the Star-chamber was made in 
Ex 637 . modelled { on that of Qu. Elia. During the enſuing Uſur- 
| pation, the ſame tyrannical Powers were exerted. After the 
Reſtoration, the Statute of the 13 & 14 Car. 2. was model- 
led on the Star- chamber Decrees, and ſtates, that many had the 
Right ſolely to print, talks of the Owner's Conſent? and gives "= 
Penalty, in caſe of Tranſgreſſion, to the Owners of Books 

and Copies. Though all theſe Reſtrictions were - founded , on 
wrong Principles of Policy, yet they are ſtrong Arguments of a2 

geacrally-allowed pre- exiſting C py- right. | 


As to the Law Patent (the beſt Account of hich 19 in the 
Caſe of Roper and Streeter in Carter) whatever Validity it may. 
have, it can have no Effect on the preſent Queſtion. It con- 
fnes the Author of a Law Book, to print with a particular Per- 
ſon. It does not take away any Copy-right. | | 


Few Precedents to be met wha in the Roaks,- Pander and 
Braddel. 13 Car. 2. Lill. Entr. 67. Action upon the Property 
ol the Pilgrim's Progr. What Caſes there are, are ill repart- 

ed; being all on Patent Rights, and therefore the Law Print- 
ers would only print the Arguments on one Side. In r Mad. 
= 250. Property of Almanacks are ſaid to be the King's, firſt be- 

cauſe derelict; ſecondly, as Prerogative Copies, ſince they re- 
gulate the Feaſts of the Church. The Expiration of the Li- 
cenſing Act of Car. 2. gave riſe to the Statute of Qu. Anne; 
which recognizes Authors as Proprietors; and gives particular 
| Remedies by a penal Action. It takes away no antecedent 
Right. There is a ſaving Clauſe of all antecedent Rights. The 
Words, * for fourteen Years and no longer,” extend only t to the 
xcymulative Remedy by r . 1 : 


There have hoc many Caſes” in Chicks,” wherein Injunc- . 
, tions have been granted, to reſtrain the Sale of Books, in pre- 
judice to the Proprietors of Copy Rights. Motte and Falter 
before Talbot C. 1735.— Eyre and Walker, cor am Talbot C. a 
1735.—Walthoe and Malter, 1736. coram Fehyll M. R.— The 
Cale of Gays Works in 1737, where Lord Chancellor : made 
. | 41 Se .the 


Profits of P . were 3 1 as gnes rh 3 j bad = | : 
ſeyeral Cop N. bright. This Sęveri ILY £< of the Star- chamber had no | 


_—_— 
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the an r which he could not have abe mere. 
17 under the Act. —_ and Cave, 1739. 


In ws this Species of Property i is acknowledged by AQ of 
Parliament Long underſtood to be veſted, and made the Subject 
of Family Settlements—Recognized by the Court of Chance 
Therefore, we preſume that a Court of Law — allow an Addon 
on the Caſe to lie for it's Violation, 


Thurlsw for the Defendant. 


The Right 3 for, if it exiſts, muſt ariſe from either | 
1. Privilege. 2. Common Law Property. It ſuppoſes a Right 
to multiply Copies in infinitum; and to exclude other Perſons 
from ming Profit by multiplying _ 


Some Parts of the Verdi quite out vet the Caſe. It is of no 
|. Conſequence, whether the Authors are natural born Subjects 
or no; becauſe this Right of Property, if any, is perſonal; 
and may be acquired by Aliens. Of no Conſequence now, that 
they continued to publiſh it. If there be any Property, they 
may uſe it as they pleaſe. It fight have been an n at 
the T rial, by which to meaſure the A. 


The Caſe has not been aa as a Right da PE Pri- 
vilege, or flowing from any Act of the State. I ſhall there- 
fore inſiſt, 


I. T ar it does not exiſt naturally or flow from natural 
Law, 


II. That . this Kind of Nr has been ſpoken of by 
learned Men, or even by!Courts of Juſtice, it had Reference to 
the 1 Acts of the State. ö 


I. Public Utility, Ge. points one Way as well: as the other, - 
It is uſeful to the Public, that a Monopoly ſhould be aboliſhed, 
The Eſtabliſhment of Copy-right may tend to the Advantage 
of Authors; not of the Public. When a perpetual Monopoly 


is eſtabliſhed, Printers who purchaſe Copies will print in the 
. vileſt 


—: | ar. Rh. LE... * 
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'vileſt and the cheapeſt Manner ; which will make the Curious 
reſort to foreign Countries. The Act of Parliament therefore 
| wiſely gives a a limited Monopoly, and not a perpetual, 


property in the Profits of Publication muſt preſuppoſe Pro- 
perty in the Thing itſelf. And the Subject of this Property, 


if any, muſt be in the abſtracted, ideal, incorporeal Compoſition. 
Now the Idea of the Compoſition, as it lies in the Author's 


* the Roman Law, there was a Queſtion concerning Speci- 
kcation, long debated between the Proculi and Sabini. If I write 
any Carmen Sc. on the Materials whereon Titius has wrote his 
Carmen &c. before, it belongs to Titius, jure Speciſicationis. 


Mind, before it is ſubſtantiated by reducing it into Writing, | 
haas no one Idea of Property annexed to it. | 


Vide Inſtitut. and Puffendorf on the Subject; who obſerves, that : 


this is not an original Method of acquiring Property, but merely 
by Contract. See allo Seld. Mare Clauſ. cap. 22. 


Publications by Subſcription ſhew, that there is a Method, 
by which an Author may gain a Profit for his Works, without 
| reſorting to any Copy-right. I inſiſt, that every Subſcriber has 

2 Right, to do what he pleaſes with the Book he has ſo ſub- 


tcribed for. 


this. Will the Remedy lie againſt the Keepers of Circulating 
Libraries, who buy one Copy, and hire it to an hundred to read? 
Or againſt a Man who lends it gratis? Both gratify the Cu- 


riofity of others, and ſtop the Sale of the Book. 


It will be difficult to confine this —_ to Books, and not 


extend it to other Inventions. A learned Author * has endea- | 


voured at it, and brangled it, and made miſerable Stuff of it. 


" He attempts a Diſtinction between the Labour of the Head and 


of the Hand. But in ſome Machines the Labour of the Head 


is much greater than that of the Hand. Sir TJaac Newton had 


no greater Property in his Principia, than Lord Orrery had in 


his Machine. If the Labour of the Head gives the Right, 
7 the OO 18 juſt the ſame. And it Is poſlible, that the In- 


ven tion 


8 It will be difficult to ſhew the Remedy of ſuch a Right as 


Biſhop Far- 


burton. 
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vention * A Mouſetrap might _ it's Kunden the PO . 
bour of Head, that the Orrery did it's nable Contriver. So that 


this Ground of Property depends entirely upon the Difference 


of Heads. The Right of Property in Books and Machines 


is therefore the ſame. Both have ariſen lan 


u. The extraordinary Acts of the State. 


The 8 Ats began i in Barkend in 1400 3 odd. Be. 
fore that, no Marks appear of Property in Books. St. Ambroſe 


de Vitis Patrum appears from Ames, to have been licenſed by 


the Archbiſhop. In Caius Coll. Library at Cambridge, there are 
many Books, in MS. as well as Print, publiſhed under Licence, 


From 1539 Privileging and Printing went Hand in Hand, 


Printing being ſuppoſed a F lower of the Crown. Indeed there 


are great Arguments for ſuppoſing, that Printing was imported 


by the Crown. Lord Coke ſays ſo—And Polygore Vergil the 


ſame, in the Reign of Henry 8th. Be this as it will; the Pri- 


vileges granted imply no Idea whatſoever of Copy-right i in Au- 


thors. They relate merely to Printers, as if in nature of a Pa- 
tent for this new Invention of Publication. In 1551, Licence 


3 granted to Laurentius Torrentinus to print the Piſan Code. Here 


was nothing new in the Invention of the Book: The Encourage- | 
ment is to the Labour of Printing. Qu. E/z. granted a Pa- 
tent ſor the ſole Printing of Muſic.— Another for Maps of 
England. Another for Latin, &c. REY Y | theſe Patents are totally 
foreign to any N afian of Copy-right. They rather ae the. 


The Reaſons of creating this excluſive Property in x Printers 


were Reaſons of State. Darey and Allen. Moor. 671. The 
Privilege for ſole printing was held to be good, for the Peace and 


Safety of the Realm. 80 in Holland, a theological Controverſy 
once ran ſo high, that the State enjoined the Diſputants to 
proceed no farther, leſt they ſhould offend contra bonds mores, 


. At length it was provided in 1556, that no one ſhould print 


Books without v. from the Company of Stationers. 


In 43 J Elz. among other Complaints of 6 by the 
- Houſe of Commons, a Monopoly of the Tranſlation of Tacitus 
was complained of; which ſhews ens little Regard to any 
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none ever granted e 
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Right, of * Archos or Tranſlators. The Stat. 21 Fae: 1. 


ſaves to the Crown the Right of giving Privileges in Matters of 
Printing : Which ſhews, that the TRY was as ſuppoſed to be | 
| derived n the Crown. | 


The Word W in the Statute of Queen Anne ariſes from 


| the Wording of the Orders of the Company of Stationers in 


1691 ; who were fond enough of aſſerting ſuch a Right. This 


Statute provides, that if the Author overlives fourteen Years, 


the Property ſhall return to him: that. is, it ſhall no longer 


remain in the Printer, accofding to the Orders of the Stationer's 
Company. Suppoſe now the Author had aſſigned it for fifty 
Years ; I ſhould contend, that the Subject-Matter of this Aſſign- 


ment is, by the Statute, made incapable of ſubfiſting for more 


than fourteen Years. By one Clauſe in the Statute of Queen 


Anne, certain great Officers were enabled to regulate the Prices 


of Books; not only of thoſe entered at Stationer's Hall, but of 


all others. This would not have been repealed, had the Legiſ- 
lature thought, a Property attached in Authors excluſive of the 


Terms in this Statute. For it would be extremely inconve- 
nient, if no Power of Regulation were veſted any where. For 
then Authors might ſet what Price upon their Works they _ 


pleaſed ; fince no Action can he againſt them, for — their 
Power. | 


This is the firſt Action ever known to be brought upon this 


Head of Propetty ; (for the Declaration in Lilly's Entries is the 
mere Invention of the Author) and therefore ought not to be 
received. Littleton, Chapter Knight's Service, ſays, No Action can 


be brought upon the Statute of Merton for diſparaging an Heir, 
becauſe none ever had been brought. Diverſity of Courts ſays, 


Writ of Error will run to the five Ports; Brooke ſays the 
like: But in Dyer 376, Becauſe none ever had gone, it was deter- 
mined none ever ſhould go. Vear-Book. 29 Hen. 6. A Royal 


Protection to the King's Proctor at Rome di ſallowed, becauſe 
The Caſes in Chancery are none 
of them oppoſite to this Doctrine. The Injunctions granted are 


Alof them ſince the Statute of Queen Anne, which clearly veſts 

an abſolute Right in Authors, Sc. for fourteen Years. In 

the late Caſe of Tonſon and Walter, about Newton's "Eflitron ot -: 
Vi, „ 3 3 Milton, 
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It is therefore their Intereſt to publiſh Books in the beſt and 
- che cheapeſt Manner. But if they did not, this is only Argumen- 


ſtrictions upon it, as was done by Stat. 8 Ann. though that 
2 Clauſe 15 now ee by 8 Geo. 2. | | 


| Reſort of Pupils. When their Learning came to be diffuſed by 
Books, Society gave them this Recompence tend of it; 


Property, which may be the Subject of an Injunction in Chancery, 


every Injunction proceeds upon the Suppoſition of a legal Pro- 


The Statute of Queen Anne ſeems evidently to diſtinguiſh this, 


95 Milton, Lord Chancellor did not determine upon the general 
Right of Property, but upon the Statute. For Dr. Neuro; 


. 


Notes were clearly within the Term. However an Injunction 
in Chancery is not concluſive to the Right. It is not that -—_- 
ſolemn Ad; udication, which the Law requires. | | 


11. edderburn in Repl 5 


The dienen of the n of Cbancery, to grant * 
junction in theſe Caſes, well ſupported, by the F inding of the 
Jury that this 1: is a ä 3 


The Profits of a Ge. muſt ariſe from an extenſive Sale, 


tum ab Abuſu. If this Right be abuſed, you may lay Re- 


Books cannot be compared to mechanical Inventions, with 
any Propriety : For thoſe are capable of Improvement, at every 
Copy made. Books are uſually reprinted verbatim. We allow, 
that Reaſons of State gave Birth to excluſive Patents ; but deny, 
that ſuch Patents gave Original to or interfered with Copy-rights. 
Patents were chiefly in Favour of Printers, being a new Art 
which tended to diffuſe Knowledge. Learned Men were ori- 
ginally rewarded by the Emoluments they received, from the 


which we hope the Court will n 


4 
%, 


Los Mansfield Chief Juſtice. Go this Caſe ſtand over 5 
farther Argument. There is no Doubt, but the Violation of that 


will maintain an Action on the Caſe in this Court. Becauſe 


perty. There are two Sorts of Caſes in the Cours of Chancery, 
which I deſir any be looked into; 


itt. Where there lach been no Printing or Publication at all. 


1 | 2 from 


2 


* « 
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and that the Writer was ſtill the Proprietor, and therefore granted 
an Injunction againſt the Aſſignee of Swift. . 


| clearly expired. I remember no Caſe, where the Merits have 


Hearing of the Cauſe; therefore, they are not quite deciſive; 
injured have followed their Remedy, in another Court. 


er ; but ſent it to Law; It was there twice argued, but 
never certified. The Reaſon why he leant to the Property was, 
becauſe in all Prerogative Cauſes of this Kind, the Counſel for 
the Crown had endeavoured (right or wrong) to put the Merits, 


de univerdally GB ht: that tuch a OY might be 
| - ſubliſting. | 


3 a 


Chancery. 


obeying an Award, and filing a Bill in Chancery againſt 
the Arbitrators; and he had been examined upon Interrogatories. 
Morten moved for the Maſter's Report, upon the laſt Day of the 
Term, without previous Leave of the Court; upon an Affidavit, 


an Injunction, Objection by Hewerd, that this Motion was 
irregular. But per Cur. In a Caſe ſo extraordinary as this, the 
Contempt being every Day increaſing, the Court will diſpenſe 
with their Rule. 


but 


2d. Where the Term given by A& of Parliament has been 
been fully argued, and the Injunction made perpetual, at the 


and yet they have great Authority. They. at leaſt anſwer the 
Objection againſt the Diſuſe of theſe Actions; fince the Parties 


on a ſuppoſed Property in the Crown: And it ſeemed to 


N Attachment had iffued againſt ths Defendant, for dif- 


that the Defendant had made the Proceedings on this very At- 
tachment the Subject of a ſupplemental Bill, and had moved for 


dom other Caſes. In the Caſe of the Edition of Pope's Letters 
to Swift, the Queſtion was, Whether the Property was not 
transferred to the Correſpondent. . Lord Hardwicłe thought not, 


In Tonſon and Walker, Lord Hardwicke inclined to the 


Let the Judges be meaded with Copies of the Caſs in- 


T he —_ again Wheeler. 5 A.. / 206 


The Maſters 
Report upon 
Interroga- 
tories of Con- 
tempt, cannot 
be moved for, 
the laſt Day 
of the Term 
without pre- 
vious Leave 
of the Court; 


unleſs upon 


extraordinary 


Caſes, 
However it being then objected, that the | 


Defendant was not perſonally ſerved with Notice of this Motion, 


and perſonal 


Service of 


Notice. 
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| but ody that it was put pl his or Door, ſhe Cour 
* at Reaſon Ra refuſed the atzen, 


Sittings Fo Term. Middle. 


” (Cm 2/4. ang . gal Harwood and Pugh. 


Dn. If Plain- ROVER Hy a f which Pugh hired of the Plaintiff, 
tf can recover | and ſold to Harwood the other Defendant on the 21ſt of 


: when the 4 March. The Declaration was of Eaſter Term, which began the 
after the firſt 8th of April And no Evidence was given of a Demand from 
| = (cox at the Plaintiff to Harwood, till the gth of April; whereupon 
which the Norton for the Defendant inſiſted on a Nonſuit ; there being 
ee no Converſion, till Demand and Refuſal, as the Mare ſtill 
—_— continued in the Poſſeſſion of the Defendant. The Plaintiff 
Time of ſuing then proved, that the Writ was not ſued out or ſerved till 
out the Writ. 1e 2d of May, long after the Demand” and Refuſal. Lord 
1 Mansfield at firſt inclined, that the Detention before Aion 
brought, coupled with the Demand and Refuſal after, amounted 

to a Converſion ab initio. However a Verdict was taken for the 

Plaintiff, ſubje& to the Opinion of B. R. whether the Verdict 

ſhould not in reſpect of Coſts be entered, as if it had been found 

for the Defendant; the Mare being agreed to be delivered im- 


mediate] y- 


N. B. It was agreed, if the Plaintiff had declared on a 

ſpecial Day in the Term ; or had entered a Memorandum on 
Wo Roll, that the Action was brought on ſuch a . in the 

Term, it would have cured this Defect. | 


London, 
Roſs g Bradſhaw. 


| cTION on Policy of a on 4 Life of Sit 
Concealment 
of Circum- James Roſs, for one Year commencing 22d of October 


Life lau. 1759, with Warranty from the Inſured, that Sir Fames's was 


| _— 3 then a 2 75 Lie. Sir James had received a Wound, at the 
ata IT che 
Life be war- | | Battle 
Fanted good, as ir it by a ccmmen Inſurance- 


— 


A 
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Battle of 1 P eldt in 1747, in his Loins, which had occaſioned 
a partial Relaxation or Palſy, fo that he could not retain his 
Urine or Fæces: Which Circumſtance was not mentioned to 


S +c Inſurers at the Time of the Inſurance. At eleven Months 


End, Sir James died of a malignant F. ever. 


Lord Mansfield gave it in Charge to ls Jury, that there was 


a Diſtinction between a common Inſurance, and one with 


3 That the Concealment of many Circumſtances will 


vitiate the firſt, which will not vitiate the ſecond. Becauſe in 


the ſecond, the Inſured takes it upon him to prove, in caſe of 
Death, that Cefuy zue Vie was in a general good State of Health. 
And it appearing by many Witneſſes, that the Conſequence of Sir 
Famess Wound were inconyenient only, and not dangerous to 
his Life at the Time of the Inſurance, the N a Verdict 
for the Plaintiff. | | I 3 


3 againſt cker. 2 
7 2 4/9. Fl, 2 Þ 4 7 
4 1758. 


C T ION on a Policy of Infurance - 
A on a Dutch Ship called the Tyd, and it's Care, at and from 
St. Euſtatius to Amſterdam ; warranted a Dutch Ship and 
the Goods Dutch Property, and not laden in any French Port 
in the #zi-Indies. The Cargo was worth 12,000 J. and was in- 


| ſured at fifteen Guineas per Cent ; for, tho' the common Premium 


before the French War was but three Guineas per Cent, yet it 
was thus advanced, by the Number of Captures which the 


_ Engliſh had made of neutral Veſſels, on Suſpicion of illicit 


Inſurers liable 
to pay the 
Charge of a 
Fear yp rays, 
bona fide 

made to pre- 
vent the Ship 
from being 
condemned 
as lawful 
Prize, er to 


avoid a great- 


er Expence. | 


Trade, and the Detention of thoſe Veſſels, by „ : 


in the Courts of Admiralty. The Defendant underwrote 82 “. 
| of the Plaintiffs, for a Premium of 12% 18 7. 3 


In May 7 the Ship was at St. Euſtatizs taking in her 


Cargo, which conſiſted of Sugar and Indigo, and other French 


Commodities, which were put on board her, partly out of Barks 


from Sea, partly from the Shore of the Iſland. The 18th of 
June 1758, ſhe ſailed on her Voyage: 27th of June was taken : 


by an Engliſh Privateer: 28th June was carried into Portſmouth. 


On the 1ſt of Auguſt, the Sailors were examined upon the ſtand- 


ing Interrogatories, preſcribed by Stat. 29 Geo. 2. c. 34. and the 
Captain entered his Claim in the Admiralty Court. 


0 wh 41 N In 
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juſt Capture. Both Sentences are out of the Cafe, being done 


Trading to a 


French Port 


as an adopted 
Ship makes 
a neutral Ship 
lawful Prize, 
not barely 
naving French 
Produce on 
Board. 


ants, in not ſpecifying, what Parts of the Cargo were ſo 
taken, and that therefore the Goods ſhould be ras Prench 


529 Property. 


rived there the 11th of Auguſt, and the Chamber of Inſurances 


Action was brought. 


French Iflands, and not loaded immediately from the Shore. 
This is now a ſettled Point by the Lords of Appeal, to be the ſame 


then put on board afterwards; in which Caſe there is no Co- 


may be purchaſed of Neutrals. 


In October 1758 the Claimants were cited to ſpecify, what 
Part of the Goods were taken from the Shore of St. Euftatins, 
and what from the Barks. Citation continued from Court 0 
Court, till February 1759. The 24th of February 1759, tha. | 
locutory Decree was pronounced for the Contumacy of the Claim. 


Appeal to Lords Commiſſioners of Prizes. Many Cauſes 
ſtood before it. The Market was very high. The Cargo in 
part was periſhable. ' Wherefore the Agent of the Owners 
agreed with the Captors, to give them 800 J. and Coſts, to 
obtain a Reverſal of the Sentence. The Reverſal was had by 
Conſent; and in order to give Coſts to the Captors, it was 
decreed by Conſent, that there was a ſufficierit Cauſe for Seiſure; 
ard thereupon Coſts were decreed to the Captors ; and eſti 
tution of the TO to the Owners was alſo ordered, 


The Ship, * . proceeded to Amſierdam, and . 


in that City ſettled the Average of the Plaintiff, towards the 
Loſs and the Expences, at 14/. 3s. 8d. occaſioned by the 
Capture, Detention and Litigation. And for this Sum the 


Lord Mansfield. T he firſt Queſtion is, whether this was a : 


and undone by Conſent. The Capture was certainly unjuſt. 
The Pretence was, that Part of this Cargo was put on board 
off St. Euſtatius, out of Barks, ſuppoſed to come from the 


Thing, as if they had been landed on the Dutch Shore, and 


lour for Seiſure. The Rule is, that if a neutral Ship trades to 2 

French Colony, with all the Privileges of a French Ship, and is 
thus adopted and naturalized, it muſt be looked upon as a French 
Ship, and is liable to be taken. Not fo, if ſhe has only French 
Produce on board, without taking it in at a French Port: For " 


1 SGeekcond 
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Second Queſtion, Whether the Owners have acted Bond fide 
and uprightly, as Men acting for themſelves, and upon a rea- 
ſonable Footing; ſo as to make the Expences of this Com- 
promiſe a Loſs to be borne by the Inſurers. The Judge of the 
Admiralty's Order to ſpecify was illegal; contrary to the ma- 
tine Law and the Act of Parliament, which is only declara- 
tory of the marine Lav. Becauſe, if they had ſpecified, it could 
be of no Conſequence, according to the Rule I before mention- 
ed. Yet the Captors were however in Poſſeſſion of a Sentence, 
though an unjuſt one. And a Court of Appeal cannot, or ſel- 
dom does, upon a Reverſal give Coſts or Damages, which have 
accrued ſubſequent to the original Sentence: For thoſe Damages 
ariſe from the Fault of the Judge, not of the Parties. Under 
all theſe Circumſtances therefore, the Owners did wiſely to 
offer a Compromiſe, The Cargo was worth 12000“. 5 © 
Appeal was hazardous, the Delay certain. Van de Poll the 
Dutch Deputy in England negotiated the Compromiſe. The 
Chamber of Commerce at Amſterdam ratified and thought it 
reslonable. Had the whole Sentence been totally reverſed, the 
Cos muſt have ſat heavy on the Owners. I therefore think 
the lalurers liable to anſwer this Average Loſs, which was 
1: mitted 0s to 0 a total one. 


Verdict for the Plaintiff. 1 | 


Stevenſon againſt Snow. 5 Gau 5 
5 7 . 
THE hip the Earl of Loudon was underwrote at es Qu. Whether Ge ae. 


5 any and what 
* Guineas per Cent. at and from London to Halifax in patt of the 


Nea Scotia, and warranted to depart with Convoy for the — 

V:1ace, that is, either the Halifax or Louiſburgh Convoy. The Inſurance 

Convoy then lay at Spithead. The Ship failed to Spithead, and — 

found the Convoy was gone, and ſailed to Plymouth after it, F e pr gi 
but miſſed it and compleated her Voyage without it. The In- vacaed ? 

ſured, before any Account came that the Ship had failed from 

P:rifmouth, gave notice to the Underwriter, delivered back the 

Policy, and defired Him, either to underwrite at the long Pre- 

mium 7. e. ten Guineas per Cent; proviſo, that if ſhe departed: 

with Convoy, then that two Guineas ſhould be returned] or 

to 1:torn back a proportionable Part of the Premium. The 

Defendant, the Underwriter, refuſed to do either; and the Plain- 

i {brought this Action, to recover back ſuch proportionable Part. 

5 | . 
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It was proved for the Plaintiff, that it was uſual to return 
in ſuch Caſes a Part of the Premium, but not how much, | 
And Morton cited Stra. 1265. to the ſame Purpoſe. The Pre. 
mium from London to Portſmouth was then one and a half ter 


Cent. 


Norton for the Defendant, inſiſted, that this was one entire Con- 
tract; — And that you ſhall not ſplit it upon equitable Grounds, 

according to the Quantity of the Riſque run, which would be | 

endleſs, after the Voyage is once begun. | 


AA> Lord Mansfield. Policies af Inſurance are more governed by 
15 Principles of Equity, than any thing elſe. It has been uſual, 
even where Policies are vacated by Fraud, to return Part of the 


Premium. How the Law in that Caſe would be, I will not ” 
determine, till it comes before me. But ſo the Fact ſtands, 1 
which is very ſtrong. If it be right to make a Return, we can - 
eaſily ſettle the Proportion, by the Quantum of the Premium 5 "2 
then payable i in 8 from London to 5 0 

7 


Verdict for 31. 105, {abjed t to the ks of King's Bench 
„on thecforegoing Caſe, and this Queſtion— Whether the Plaig- 
tiff is intitled to recover any thing, and what, againſt the 
Defendant ? | | 


L 

1 

; 1 
The End of Trinity Term 1 Geo. 4 1761 
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2 Geo. 3. 1761. In the King's Bench. 


Gulliver again Wagſtaff, 


LE granted, and afterwards made abſolute, that gerice of a 


: a . Wy | Declaration 
Service of a Declaration in Ejectment, at the Houſe 2 


of a Tenant in Poſſeſſion, on a Day paſt, might be at the Houſe 


good Service; and that Service of the firſt Rule, at the Houſe a yg —_ 


of the faid Tenant, ſhould be good Service. Vide Trin. 1 Ges. 1 


2. Pag. 4200. 


WW G . 2 22 Sulfton — Norton. Tf ©. 2 SFO. 


c T ION on the Statute for Bribery at the late Elec- Aion for 


t Bri — 
tion for Tamworth ;—PFive Counts in the Declaration. bery wil lie, 


Jury found a general Verdict for the Plaintiff, He took it on —_— 


the firſt Count only; vi. for corrupting one Moor, by giving does not vote | 


the Bribe. 


_ Bribery by 
Loan 1s but 


Caldecot moved for a new Trial, on a Suggeſtion, 1. That Colour and 
the Perſon bribed did not vote for the Candidate, in whoſe i, — 


him 5 J. 10. to vote for Lord Villiers and Sir Robert Burdett, according ts 


Bri 
Behalf the Bribe was given; therefore was not corrupted. Gift. 


2. That Moor gave a Note for the Money; which it was agreed 


ſhould be deſtroyed, in caſe he voted as deſired, and a Counter- 


Note was given for that Purpoſe. Therefore it was a Loan, 


and not a Gr/? ; and the Verdict ſhould have been taken on the 


ſecond Count for a corrupt Loan, and not on the firſt for a 


corrupt Gift. 


But per Lord Mansfield Chief Juſtice. Fofter and Wilmot 
Juſtices. (abſente Deniſon Juſtice) The firſt Objection has been 
Vox. I. 4M | already 


5 


— 2 


——_—_— ——.. th. *** 


he 
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on the right Count. 


7 Þ HIS Caſe (vide Tri rin. Vacation laſt, Tags 31 5.) was 


if an Taker- 
ance be made” 


on two diſ- 


tinct Riſks, 
and one of 
them is not 


run, Infur- 


er ſhall re- 
fund a rate- 
able Part of 
Premium. 


The Inſured warranted to depart with Convoy, and departed 


or the Counſel (for the Jury were certainly not miſtaken; 
They gave a general Verdict) Will the Court grant a new Trial; 


— 


Ay ſolemnly 3 * Buſh and Rawlins. Trin. 2 
« Geo. 2. B. R. Action for corrupting one Harvey, by gir. 
„ ing him 21 J. to forbear giving his Vote for Mr. Morton, 
te at the Abingdon Election preceding. It appeared on the Trial, 
* that Harvey did vote for Mr. Morton, notwithſtanding the 
* Bribe, and always intended ſo to do. Verdict for Plaintiff 
« and Motion for a new Trial. It was twice argued; and 
9 Deniſon Juſtice delivered the Opinion of the Court, that 
«this was within the Statute; and cited Philips and Four. 
4% P. 7 Geo. 2. C. B.“ And undoubtedly the Offence of the 
Corruptor is complete, notwithſtanding the Voter afterwards 
repents : As if one bribes a Juror, and he afterwards gives 4 
right Verdict, that will not 1 the Offender. 


jj %ͤœW!..! KͤT— i Wow Paw Io Va 


As to the ſecond Oli - The Loan and Note is all Co- | 
lour and Device: It is clearly a Gift; and the Verdict is right- 
ly taken. But ſuppoſe it taxen wrong, by Miſtake of the Officer, 


unleſs, upon the Whole, the Verdict was contrary to Jullice? 
They would rather amend the Record, by putting the Verdict 


Rule diſcharged. 


Stevenſon againſt Snow. 
/SPovarsy. WER 


argued by 


Wedderburn for the Defendant. This Uſage i is no Law; not 
the Cuſtom of Merchants, but merely a voluntary Uſage, —The | 
Premium was paid upon a valuable Conſideration, which appears 
upon the Face of the Policy; and whether adequate or not, it 
is not the Part of this Court to conſider. The Contract is 
one entire Contract, and cannot by the Rules of Law be ap- 
portioned. The Ship failed from London to Portſmouth, at 
the Riſk of the Inſurer. There is no Fault in the Inſurer. 


without it. He ſhall not t be admitted to ay, becauſe I hav? 
broke 


£5 


5 


broke my Warranty, you ſhall return Part of my Premium, 
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which you otherwiſe had a Right to retain.— Upon the Prin- 
ciples « of Equity, the Inſurance was upon the particular Voyage, 


and on the Whole of that Voyage. The Inſured ſhall not 
take the leſs hazardous Part of the Voyage upon himſelf, and 
throw the more hazardous upon the Inſurer. This would be 


ſubſtituting a different Voyage, inſtead of that contracted for. 


It has been determined, that if a Ship ſets out, and makes 
a Deviation, or returns back, the whole Premium belongs 


to the Inſurer. This is equal to the preſent Caſe. The Voyage 
was begun under the Contract, and at Portſmouth the Inſured 


renounced it. | | * 


LTates for Plaintiff. The Reaſon of the Strictneſs of Law with 
reſpect to the Entirety of Contracts, is to prevent a Multi- 
plicity of Actions upon the ſame Contract. With reſpect to 


their Operation, every Day ſhews they are diviſible, as in Rents 
Sc, which may be apportioned. The Inſured intended to in- 


ſure to Halifax. Will you make him pay the fame Premium 
for not going under Inſurance, as if he had gone ?—The War- 
ranty here is no Covenant, but merely a Condition.— There is 
no Contract upon which Equity operates more efficaciouſſy, 
than upon Inſurances. If an Inſurance is made to a mere Bro- 


ker, the Cefuy que Truſt may bring his Action. — This Caſe is 
directly within two foreign Ordinances. Magens. I. 190. II. 266. 


Per Cur. Lord Mansfield Chief Juſtice. I had not the leaſt 


Doubt at the Trial, nor have now. Theſe are Contracts de Fure 
Gentium, and depend not on the legal Import of the Terms 
in the Contract, but on mere Equity. If the Inſurer runs no 
Riſk, he ſhall not have any Premium. It has been deter- 


mined, that if the Inſured departs wholly without Convoy, 


having articled to depart with, the whole Premium ſhall be 


returned, becauſe no Riſk is then begun. 80 in proportion. 
The Reaſon is, becauſe there is no Conſideration -to found a 
Contract upon. It is here endeavoured to be diſtinguiſhed, 


becauſe there is an Inception of the Voyage, and Part of the 


Riſk is run. There is no Force in that Objection. Here 


are plainly two diſtinct Parts of the Contract, iſt, A Voyage 


to Portſmouth, 2dly, from thence to Halifax. Theſe were both 


\ 


— —— I ks 2 ach a Lt dE a es CR ans AE Ns La] 


EC OLE ²˙ ² . 


e 


i 
1 
$4 
; 
1 
1 
1 
1 
1 7 
1 
{| 
2 
, 


Mich. Term 2 Geo. 3. K. B. 


* 
0 
O 


— 


in the View of the Parties. The ſecond depended on a Con. 


dition, that the Ship ſhould depart with Convoy; Which 
not being performed, the Contract is at an End. It is juſt 


5 the ſame in Reaſon, in caſe one Part of the Riſk be not 
run, as if neither was. | | 


Deni n Juſtice. Same Opinion. It is the moſt equitable | 


Conſtruction in the Wark, 


| Foſter J uſtice. Same Opinion. There was no Conſideration 


for the Remainder of the Premium, when no Riſque was 
Run. 8 | 


VMMilmot Juſtice. Though this Uſage 1s not the Cuſtom of 
Merchants, or ſtrictly Law Merchant, yet it is a ſtrong Eyi. 


dence of the Equity of the Thing. Where a Riſk is once 


begun, if it be ane entire Riſk, the Inſured cannot recover 


back any Part of the Premium, whether the Voyage be totally 
completed or no. But here are two diſtin Riſks in the Con- 


__—_— af the Parties. 


tiff. 


397 bea. , Morris a Harwood and Pugh. 


In Trover, | \HI 8 Caſe (Vide Trin. Vacation page 3 12. 1 on to be 
rey ogg argued. And fer Mansfield Chief Juſtice. Denniſon 


ſhew the real and Wilmot Juſtices. (abſente F ofter Juſtice. The only 


Time of ſu- | 
* Queſtion 1 is, whether a Party at N prius is tol be precluded 


* from going into the real Merits of the Caſe, by this legal 


lation to Fiction of Relation. This is a Matter, which lies merely 


5 ach in Evidence ; which may be different from the Caſe where 


all lies upon the Face of the Record.— In a Proſecution 


on the Game Law, before Wilmot Juſtice, on the Weſtern 


Circuit, it appeared, that the Writ was not ſued out till after 


the Time of Limitation, though by Relation back to the firſt 


Day of the T Term, it would have been within the Time; Plain- 
hs think there 1 is no Doubt, but that the 


tiff nonſuited.— 
n Evidence 


1 an... a er: es Ad 


Per tor. Cur Let the Poſtea be delivered to the Plain- 
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Evidence of the real Time of ſuing out the Writ may be ea 


in Evidence. 85 | , 


Poſtea delivered to Plaintiff, 


. R As the Judgment againſt Pugh was by Default, it was 


a Doubt, whether Harwood could have had Coſts, even if 
the Verdict had been found in his Favour ; as not being 


within the Statute of Car. 2. 


Tonſon against Collins. 


HS Caſe (vide Trin. 1 4. 3. page 301.) was 2 Whether 


argues by — for the Flaintiff. | 1 gigen! 10 


Authors, in- 
dependent of 


All Injury being a Privation of Right, this brings it to a Queſtion 
of Right. — I contend, that by Law (independent of Stat. 
$ An.) Every Author hath in himſelf the ſole excluſive _ 
„of multiplying the Copies of his literary Productions; 

which Right 1 is, by Ag now veſted 1 in the Plaintiffs. 


I ſhall conſider this Right, * 
I. As founded in Reaſon. And therein, 


iſ, The natural Foundation and Commencement of Pro- 


perty; viz. by Invention, and Labour. Both exerted-in a 


literary Production; the preſent Work is found to be an ori- 
gina! Compoſition. Original (ex vi termini) implies Invention ; 
as Compoſition does, Indaſtey, and Labour. Property may 
with equal Reaſon be acquired by mental, as by bodily La- 


bour. This, the Exerticn. of anime! Faculties, and common 
both to Us and the Brute Creation, in their Neſts, Caves, 


Sc: That, the Exertion of the rational Powers, by which we 


are denominated Men; and which therefore have as fair a Title 


to confer Property, as the other. The Right of Occupancy 
is referred to this Original, of Sd Ar Locke on Go- 


Vor. I. | 4. N . verns 


The Queſtion is, whether the . occaſioned by the Stat. 8 Ann. 
Defendant is, or is not, accompanied with Injury. If fo, he 
is liable to anſwer that Damage: If otherwiſe, not liable. 
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vernment. part. 2. c. 5. e Right of Occupancy: in Ideas, 
as in a Field, a Tree, or a Stone. Both at firſt owing to good 
Fortune: to caſually lighting on a vacant Poſſeſſion, in the one; 
to a happy Texture of the Underſtanding, in the other. - Both 


uÿſeleſs to the Proprietor, _ unleſs cultivated and improved: Nei. 


ther liable to be taken from him, bat by * Conſent. 


any. The End of eſtabliſhing and protect ing apa It's 
common Utility to Mankind. Agriculture and the Arts are 
ſupported, by veſting a Property, in whatever a Man's Induſtry 
can produce. Without ſuch a Law, no Man would build, 


plow or ſow, weave, Sc. Science equally encouraged, by pro- | 


tecting the Produce of Genius and Application. Without ſome 


Advantage propoſed, few would read, ſtudy, compoſe or publiſh, 


„This Advantage can only ariſe from the Profits of Publication: 
And thoſe Profits can only be ſecured, by veſting in the Author 


an excluſive Right of Publication. Univerſal Law has eſta- 


bliſhed a permanent, perpetual Property in bodily Acquilitiens : 


And Reaſon requires, that the Property in mental Acquiſitions 
ſhould be equally PIs 


3dly. The one eſſential Requiſne of every Subject of Pro- 


perty is, that it muſt be a Thing of Value. It's Value con- 


fiſts in it's Capacity of being exchanged for other valuable 


Things; and if I can exchange it, it muſt be mine pre- 
vious to the Exchange: For, Nemo dat quod non habet. What- 
ever therefore hath a Value is the Subject of Property. For 
it would be abſurd and unjuſt i in any Syſtem of Law, not to 
ſecure the Enjoyment of that, by which (when lawfully ac- 


- <uired) a Man may make a Profit or Advantage. And it matters 


not, whether that Value be intrinſic, or merely capricious. A 


Man hath a Property in an Ape or a Popinjay, and Treſpaſs 


lies for taking them away. Bro. Treſpaſs. pl. 407. So, every 
literary Compoſition hath a Value; which is meaſured by the 


Sale it obtains. Hoyle on Whiſt has been protected by the 
Court of Chancery, and conſidered as a ſaleable Book; it is 
equally entitled to Protection, as Newton's Principia. 


Notwithſtanding therefore Mr. Thurlow's Aſſertion, I mult 


maintain, that — . literary Compoſition, as it lies in the Au- 
3 8 5 „„ thor's, 


4 
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% thor's Mind, before i it is ſubſtantiated by 8 it into Writ- . 
« ing, has theeflential Requiſites to make it the Subject of Property. 
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While it thus lies Joan in the Mind, it 1s abſolutely in 
the Power of the Proprietor. He alone is intitled to the Profits 
of communicating, or making it public. The firſt Step to 
which, is cloathing our Conceptions in Words, the only Means 
to communicate abſtracted Ideas. Ideas drawn from external 
Objects, may be communicated by external Signs; but Words 
only, demonſtrate the genuine Operations of the Intelle&. Theſe + 
| may be addreſſed either to the Ear or the EN. by Diſcourſe or 
Writing. | 


„ * 


The former, being the more obvious, is therefore the more 
antient Way. Orations, Plays, Poems, and even philoſophical 
Diſcourſes, were uſually communicated in this Manner. And 
all Ages have allotted to the Compoſer, the Profits that aroſe 
from this Mode of Publication. The Author was rewarded 1 
by the Contributions of the Audience, or the Patronage of | 
thoſe illuſtrious Perſons, in whoſe Houſes they recited their 
Works. The Sale of Copies, or a Price paid for the Liberty 
of rehearſing an Author's Works in public, are as old as the 
Eſtabliſhment of Letters. Whoever contravened this Right 
was eſteemed no better than a Robber. 7. erence ſold his Eu- 

_— Xdiles, and was afterwards charged with ſtealing his 

: om Menander —— Exclamant Fs urem, non Poetam, 

1 dediſſe. He ſold his Hecyra to Roſcius the Player. 
Statius would have ſtarved, had he not ſold his Tragedy at”: 
Agave to Paris, another Player = Eſurit, intactam Paridi 
ni vendat Agaven. Fuvenal. Theſe Sales were, and are 
founded upon natural Juſtice. No Man has a Right to make 

a Profit, by thus publiſhing the Works of another, without 
the Conſent of the Author. It would be converting, to one's 
own Emolument, the Fruits of another's Labour, : | 


- - 
4 4 * * 4 
N 4 2 8 * 2 . * — —— 
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The next Way- of Publication is by Writing, or deſcribing 

in Characters, thoſe Words in which an Author has cloathed 

his Ideas. Here the Value which is ſtamped upon the Writing, 

ariſes merely from the Matter it conveys. Characters are but 5 
the Sign of Words, and Words are the Vehicle of Sentiments. - by 
| The Sentiment therefore is the Thing of Value, from which 

the 


„ 28 
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the Profit muſt ariſe. Conſider Writing, iſt. As an Aſſiſtant 


to the Memory; 2dly. As a Means of conveying Sentiment 


to diſtant Times and Places. In neither of theſe Lights, does 
the Writer relinquiſh his Title of making Profit by his Works. 
except that, when he has once written and publiſhed, he he 
up the excluſive Privilege of reciting to the Ear; ſince, by 


_ parting with his Manuſcript, he has conſtituted a Sab in 


his Stead, which ſpeaks perpetually to the Eyes of every Read- | 


er. But, though he has given out one or a hundred Copies, 


has conſtituted one or a hundred Subſtitutes to ipeak for him; 
yet no Man has a Right to multiply thoſe Copies, to make à 
thouſand Subſtitutes inſtead of one; eſpecially, if any Gain is 


to ariſe from ſach Walen 


The Roman Law of Arco 33. (hinted at in 
the former Argument) was founded on very abſurd Principles. 
If one wrote a Poem on another Man's Paper, the Poem he- 
longed to the Owner of the Paper, and not to the Poet. Surely, 
a Satisfaction for the Paper, was all that the Owner was enti- 
tled to. The fame Law, in the ſame Breath, gives Teſtimony 
to it's own Unreaſonableneſs. If a Picture be painted upon my 
Tablet, it belongs to the Painter. For it is ridiculous (fays 
the Emperor) that the Painting of an Apelles or a Parrhaſius 
ſhould follow the Property of a worthleſs Foard, Certainly 
there is as little Reaſon, that the Works of, a Bacon or a Mil- 


ton ſhould become the Property of the Stationer, upon whoſe 


Paper they might caſually be written. But, abſurd as this Law 
is, it is not abſurd enough to fay, that the Owner of the Pa- 
per acquired any more than a Right to that identical Copy. 
It never ſuppoſed, that he acquired a Right to the Sentiment, 
ſo as to multiply Copies. © For, this being the uſual Way of 
rewarding the Labour of an Author, it would be unjuſt, to 
make him a Sharer i in the Reward, who has been no Sharer in 


the Labour. It is the only Species of Property whereof Au- 
thors are uſually poſſeſſed; and it would be doubly hard, to 


take from them their any Means of Subſiſtence. | 


Printing 1 no other than an Art of ſpeedily tranſcribing. 


What therefore holds with reſpect to Manuſcripts is equally 


true of Printing, If an Author has an excluſive Property in 
f N his 


— 


5 ed in Words, — when reduced to Writing ;= 


. | Right of multiplying the Copies, when it is commit- 
3 The Purchaſer of each individual Volume 


1 Hundred to read.” ? Certainly not. 
| ingle Book may make any Uſe, he 3 of it; 
| n Leave from the Author, has the Right of making new 


— 
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his own Compo tion, while it lies in the Mind, —when cloath- 


—he till retains 


has a Right over that, which he has purchaſed ; but no Right 


to make new Books, and gain perhaps 500 f. at the original Er- 
= pence of only five e, | 


This anſwers Mr. 7. r 8 Queſtion concerning the Extent 


of the preſent Remedy. 
« circulating Libraries, who buy one Book, and lend it to an 


but no. Man, 


Books, by multiplying Copies of the old. If a Man has an 
Opera Ticket, he may lend it to as many Friends as he pleaſes; 
but he may not counterfeit the Impreſſion, and forge _ | 
The Owner of a ſingle Guinea may barter it, or lend it, 


— he pleaſes - but he may not copy the "ON and coin I - | 


It is neceſſary; to ſift this Right t to the Bottom, and to argue 
on Principles, as it probably will be a leading Precedent ; and 


it is more fatisfaftory, firſt to convince by Reaſon, than merely | 


to ſilence by Authority; when we conſider this . in the 
next FOR, ”= | ” 


II. As ſupported by Law. 


It will previouſly . be neceſſary to obviate Mr. Thurlow's 


_ Objection, that, becauſe no Action was ever brought in a 


Court of Law for the Invaſion of this Right, therefore none 
will ever lie. 


The Obſervation (if true) rather ſhews, that no Man ever 


had the Hardineſs before, to invade this Right, than that this 


Court is unable to give a Remedy. There is no Right, with- 
out a legal Remedy to protect it from Invaſion. The compre- 


henſive Remedy of an Action on the Caſe, founded on equitable 


Principles, is every Day applied, in peculiar Caſes of Fraud 
and Wrong, none of which (in Circumſtances exactly ſimſilar) 
Vor. I. 


The Purchaſer of a 


40 5 perhaps 
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Does it he againſt the Keepers of 
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perhaps ever exiſted before. The with Proviſion of the Statute 
of Weſt. 2. cap. 24. for the Writ in Caſu conſimili, is founded 
upon the ſame Principles, and is a full Anſwer to this Objection, 
at the ſame Time that it is one of the Glories of the Engliſh Law. 


Equity, which occafions the Scarcity of Prect = in this 


mental, to Law; there is no Doubt, but has _— Viola. 


| 7 preſuppoſes, and proceeds upon, a legal Property in the 
Plaintiff. In all the Caſes cited by Mr. Thurlow, there had 
neither * legal Action, nor Suit in ey. 


Under his Head of Argument, 1 mall, 


mon Law, and has been recognized, not only by the Crown, 
but alſo by ſeveral Acts of Parliament. 


Copy- rights, to aſſign them, and to make them the Subject 
of Family Settlements.” And they find two Orders of the 


of a Cuſtom is found by a Jury, and that Cuſtom is neither 
_ unreaſonable nor inconvenient ; that Cuſtom I take to be Part 
of the Common Law. To go ſtill higher than the Verdict: 
Tottell's Patent for Law Books, 20 Fan. 1 Eliz. (not printed in 


Muſeum) No Perſon, ſhall imprint any Books, out of any 
* written Copy, which he the ſaid Richard Tottell or his Al- 


* © ſigns had, or ſhould attain unto, or buy at any other Man's 


of 


3 


But the ſhort and plain Anſwer is this; that the Parties x 
aggrieved have uſually purſued their Remedy in a Court of 


Court. But unleſs Equity be contradictory, in f ſupple. 


A oo — — 


tion of Property, which is a Ground for an Injunction, is 2 
Ground alſo for an Action on the Caſe; becauſe the Injunction 


iſt. - = that this Species of Propury exiſts bs the Com- 


5 020 — R ww FP. 


The Jury have a} that, before the Reign of Queen 
Anne, it was uſual to purchaſe from Authors perpetual | 


Stationer's Company, 1681, and 1690, which ſtate the ſame 
to have been then the antient Uſage. And when the Exiſtence | 


Ames, but among Mr. Bag ford's. Manuſcripts in the Britiſh 1 


pods — — . £&©Xy 


Hand. This ſhews the Antiquity of purchaſing Copy- 


VJ. D. 1 58 3. Several Printer had albened to the Company 
of Stationers their Copy-rights i in ſeveral Books, for the Benefit 


m2 
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of the Poor. Ames 551. By Stat. —_ cap. 60. Scobel. 92. 
This Grant is confirmed, and a Right of Ownerſhip ſtrongly 
recognized, in Books that belonged to Aodividuala. as well : as 


=” Company in general. 


1 the 8 the Licenſing Act 13 14 Car. 2. c. 33. 


in ſeveral Parts of it (5 2, 3, 5, and 23.) protects Copyrights; | 
which it ſpeaks of, as exiſting prior to the Act. Theſe Laws 


therefore do not create the Right, but guard it by 3 and 


cumulative Penalties, 


This Statute was continued for ſhort Terms of Years, till 


gth of May- 1679, 8 Car. 2. and was then ſuffered to ex- 
pire; till revived by Stat. 1 ac, 2. £: 13 . 13; 168.5. 


7th October 21 . „ 1669. A Patent was 3 to 
Seymour for forty-one Years, to print Almanacks and Prognoſ- 
tications, * whoſe Originals he could purchaſe or obtain from 
the reſpective Authors thereof, during the faid Term.” 
| (Bog ford s MSS.) This ſhews an acknowledged Copy-right in 


4uthors, which might be fold, and did not depend on the 


Stat, of Car. 2. which was ſhortly to expire; but during Sey- 
| mour's whole Term, which extended to 1710. x 


Arguments of the ſame Nature might be drawn from the 


Stat. 8 Arn. c. 19. but F 9. (which declares, © that nothing 
« therein ſhall prejudice, or confirm any Copyrights in any 


* Perſon whatſoever”) precludes the Uſe of any Arguments from - 


thence, on either Side of the preſent Quettiog. 


2dly, I inſiſt, that when any Cauſes, relating to 55 ileges 


of Printing derived from the Crown, have been brought be- 
fore the Courts of Common Law, they have generally been ar- 


_ gued, and determined on the Footing of a Property in the 


Copy, ſuppoſed to exiſt in the Crown. — And if the Crown 
1s capable of a Copy-right, the Subje& is equally capable. 


Stationer's Company and the Law Patentees, for printing Rolle's 
Abridgment. In the Houſe of Lords M. 18 Car, 2, Carter. 
39. This was argued on the F ooting of a Prerogative Copy- 
Tight i in the Crown, over all Law Books. It was urged, 
that 


'P) 


1 Mich. /t erm 2 Geo. K. B. 

that the Laws are the King's Laws; that the King pays the 
Judges who pronounce the Law, and formerly the Reporters 
of the Year- Books; and Adjudged for the Patentees. I & 
not enter into the Goodneſs of theſe Reaſons ; but it appears 
to have been admitted on both Sides, as a Datum or firſt Prin. 

_ ciple, that a Copy-right might ſubſiſt at Common Law, and 

then they endeavoured, on the Part of the Patentecs, to veſt the 


: preſent Right 1 in the Crown. 


5 1X Roper and Streater, "ue. 22 Car. 2. Common Pleas. cited in 

\ | 12 Sek inn. 234. and alluded to, 1 Mod. 257. Roper printed za 

* | Cro. Reports, by Aſſignment from Croke's Executor. Streater 
—_— the Law Patentee, printed upon him. Roper brought Action 
= | of Debt ON the Statute of Car. 2. —Adjudged for the Plainti® 

| | in Common Pleas, but reverſed in Parliament. — Said (in SAinne, 
that this Statute did not give. the Right, but only the 45; - 

of Debt. Therefore, it was a cumulative Remedy, If the 
Judgment in Common Pleas was right, that went on a Se 

right. in the Executors ; if the Judgment in the Lord's Houſc 

was Law, that went (like the Caſe of Relle's Abridgment) up- 


on a a prior Copy-right in the Crown. 


_ BW Cine and Seymour, for printing Almanacks. 
Trin. 29 Car. 2. Common Pleas. 1 Mod. 257. 3 Keb. 792. 
| Serjeant Pemberton argued it, on the Footing of a general Copy- 
right in the Crown. Nothing abſurd in this Suppoſition. 
The Regulation of Time has been always a Matter of State. 
Roman Faſti were under the Care of the pontifical College. 
Romulus, Numa and Julius Cæõſar, ſucceſſively regulated the 
Roman Calendar. The Court gave Judgment for the Plain- 
tiffs; 1. Becauſe Almanacks have no certain Author, and 
therefore the Property (as in Things derelict) devolves to the 
Crown. 2. Becauſe they are ſubſtantially only. Part of the Li- 
turgy ; and they ſaid, that Adding Prognoſtications to the 
Calendar does not alter the Caſe; any more than if a Man 
* ſhould claim @ Property in another Man's Copy, by 2 
of ſome inconſiderable Additions of his own. 1 


Earl of Ti 3 and Darrel. 5 1 Fac 2. King s Bench. 3 


Mod. 75. for printing blank Bonds, in oppoſition to the 
| | Thos $ 
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' Plaintiff's Patent; : 
Crown, as being Things without a legal Owner. — The 
Court inclined, the Patent was not. good; but it ſeems to 
have been admitted, that a Copy-right —_— ſubſiſt 1 in a oo 


per yy though . was not ſo. 


Argued merely as a Copy-right in the 


Z b 8 Conti and Paved M. 11 An. King's 1 : 


10 Mod. 105. Serjeant Huſſeys MSS. Same Caſe. Iſſue out of 


Chancery, on the Validity of a Patent for Almanacks. 
Argued on the Footing of a Copy-right 


No Opinion. 


But the Court ſaid, Monopolies were odious ; therefore this 


« Caſe muſt be diſtinguifhed, by deriving to the Crown ſome 
« ſpecial Intereſt in Almanacks. ” Hence I may infer, that 


the Court thought, that a | ſpecial Intereſt "_ ſubfiſt in the | 


Copy of any given Book. 7 

Boller and the Union of Cambridge, M. 32 Geo. 2. King 8 
Bench. Caſe out of Chancery, for printing an Abridgment of 
Statutes. Certificate for the Defendants. It is our Misfor- 
tune, that the Reaſons are not given, upon which the Judges 
certify. But it is freſh in every one's Memory, that the very 


learned Argument delivered on the Part of the Defendants, 


was entirely built, upon a ſuppoſed 9 of the Crown 
in Acts of Parliament. 


[Lord Mansfield. ee The Court conſidered it as a Prerogative 


* Copy-right. The Crown has no Right over Books in ge- 


* neral; therefore the Patents could have no Effect, unleſs 
* by 3 er Right derived from the King's Prerogative.“] 


3dly. Conſider the Caſes out of Chancery; in which I ſhall 


confine myſelf to thoſe, that ſtand clear of the Statute of Queen 
Anne. All e with the Regiſter. 


Knaplock ind Curl, gth Abu 1722. Coram Macclesfield 
Chancellor. Yiner (tit. Books. 3.) For printing Prideaux's 


Directions to Churchwargdens. Books ordered to be damaſked, and 
a perpetual Injunction awarded. Hence it appears, that Lord 


| Macclesfield, (who fate in Parliament, g Ann.) did not look upon 


the Right to __ merely on the Statute of Queen Anne; 
| vox. I. 2 4 P . © los 
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i he then would ho a a . not a ee. In. 


junction. 


[Fofter ſuſtice. This was a legal Right, clearly withi 
te the Act of Parliament. 1 ; | 


* 


3 0 8 16 there any Inflance of a temporary In- 
EE junction, upon a Decree ?” It was plainly upon the Ac of 
«« Parliament ; for the Books were ordered to be damaſked. 
« The Court could not have ordered this, unleſs under the 


« Statute. It was going pretty far, for a Court of Equity | 


* to proceed upon the Penalty. They have never done it 
& ſince. I | 


79 Tonfon and Clifton, 11 [Dk 1722. coram Macclesfield 
Chancellor. For printing The Conſcious Lovers. Injunction grant- 
ed, and acquieſced under. The Book not ſtated to have been 
regiſtred at Stationer's Hall; which is requiſite by the Statute of 
Queen Anne. It muſt therefore have proceeded on the general 


Cqmmon Law Right. 


{Lord Mansfield. e No: It was has held, that the Entry 0 
« in Stationer's Hall was only neceſſary, to enable the Party/ |, 
to bring his Action for the Penalty. But the Property is 

„ given abſolutely to the Author, at leaſt during the Term, 


„Whether the Act implies any larger Property, is another 


e Queſtion. But the moſt judicious Way in Chancery is, 


„ not to infiſt upon the Penalty, nor of courſe on the Entry, 


"46 but to pray an injunction to 2 the Reo Ls 


Webb and Rye, 24th May. 1732. coram Yehyll Maſter of 


the Rolls. For printing .the Draughts of Webb, the Father's 


| | Conveyances. Deeree; that the Draughts ſhould be delivered 


up, and the Injunction continued. This could not be within 


the Act; It was never publiſhed; and the Term given by 


the Act commences from Publication. It therefore turned on 
| the 


I mention it only, becauſe here the Injunction was r. 


9 


4 


i 
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the el and nacned] Right, which every Man has in his 
own Compoſitions. | | 


| 3 Malter, g June. 1735. coram Jekyll Maſter of 


the Rolls. Fo: printing The whole Duty of Man. This was 
fiſt publiſhed A. D. 1657, therefore Pp not within the 


Statute ; e MN in. 


Motte OR F alhner, 28th November: 1735. Coram Talbot "— 


cellor. For printing Swyft's and Pope s Miſcellanies. Some of 
theſe Pieces publiſhed in 1701, others in 1702 and 1708. The 
Term of the Statute clearly expired as to them. Vet an In- 


OY granted for the CW and 2 in. 


[Lord Manifeld, 4 Tt was argued on that Objection, parti- | 
45 cularly as to the Predictions in 1708. E 


i Walthoe and Walker, 27 January. „ coram — Maſter 
| ol the Rolls. For printing Neſſon's Feſtivals ; Publiſhed i in 1704. 


| Injunction granted and acquieſced in. 


Ti 22 and Waller, 12th May. 1739. coram. Hardwicle 
Chancellor. For printing Milton's Paradiſe Loft ; Firſt printed, 
A. D. 1667. 


[Lord Mansfield. That Caſe was ſolemaly argued on 2 
1 "ws Day S_—_—_ "4 


That was upon a different Invaſion. The ſolemn Argument 


Was in Dow 


Pope and Curl, «th June. 1741. coram Hardwicke Chan- 


cellor. For printing Pope's Letters to Swift, This the Caſe 
| of an unpubliſhed Manuſcript, like Vebb and Roſe. . Indeed 


it goes much farther. If, in any Caſe, an Author parts with 
his Property by Publication, the Writer of a Letter ſeems to 


Lat 2 


have gonſigned his, to his Corre ſpondent. Theſe were pub- | 


liſhed ith the Connivance, at leaſt, if not under the — ; 


of Dr. 3 
| | [Lord 


3 
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— 


[Lord Mansfield. ** Certainly not. Dr. Sviſt diſclaimed it, 
« and was extremely angry. The only Queſtion was, whether 
* the Property was in Pope, who filed the Bill, or in Sift, 
«1 who was no Party to the Suit. 'S ; 


Mr. Pope ſeems to hint his Suſpicions of his Friend. But it | 


Was allowed, that a Property did ſubſiſt in the Writer; for the 
Injunction was _— and 3 in. 5 


Tonſon and Walker (fecond Caſe) zoth April 1752. Hard. 
wicke Chancellor. | | 
tons Notes. This was upon ſolemn Argument for diſſolving 


the Injunction ; Lord Chancellor continued it till the Hearing, 


and the Defendant gave it up. The Injunction was penned 


in the Disjunctive; To reſtrain the Defendant from printing 


'«« Milton's Poem, or the Life of Milton, or Dr. Newton's Notes,” 
The two former were quite . of the n. 


{Lord Mandfeld.. << The Order was carefully nw 5 : 


<< peruſed by Lord Hardwicke, after i it was drawn up.”] 


Duke of Queenſbury and Shebbeare, 31ſt July. 1758. coran 
Henley Keeper. For printing Lord Clarendon's Life. 
another Caſe of an unpubliſhed Manuſcript. 


ing. This was finally e under. 


11 "WY that theſe Caſes in e are not quite deciſive, 


as few of them are upon a final Decree. But they ſhew the 
uniform Opinion of that Court, that a Copy-right may, and 


does ſubſiſt, independent of the Statute of Queen Anne. — 
This 1s farther ſupported by the Opinion of the Courts of 


Law, both Bar and Bench, in their Mode of arguing, and 
determining the Caſes of privileged Printers. 


Jury to have been a uniform, and antient Uſage. — It is 


founded on the Principles of Reaſon, univerſal Juſtice, public 


Convenience and private Property. 
” - 4 | 


For printing Milton's Works, with New. 


kya wa oa op 5 


This 
Lord Keeper, : 
| upon ſolemn Argument, continued the Injunction to the Hear- 


ms» „ od — + 


This Right | 


has been recognized, two Centuries ago, and often ſince, by 
Letters Patent, and Acts of Parliament. — It is found by the 


— — 
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If eſtabliſhed generally, it muſt have exiſted in the Authors of 
the pectator, under whom it is derived to the Plaintiffs. 
It's Invaſion is an Injury, as well as a Damage; and therefore 
ought to be anſwered by the Deinen 


Yates for the Dufondabe: | 


DO 


wk Right 3 for by the Plaintiffs 3 is 1 with 


Property known 1 in this Kingdom. 


The Queſtion is, Whether the Plaintiff has, or has not, 
any legal Property in the Book before Us. I agree, that 


perty may be rendered common, * the Act of the Pro- 
prietor. | | | 


I allow, that the Avis has a Property i in his Sentiments, 


he may give them away; if ſtolen from him, he has a Remedy; 


them. But from the Mcement of Publication, they are thrown 
| into a State of univerſal Communion. I ſhall argue this, 


. Upon general r of Propertys II. * the local 
Law of this Kingdom. 5 | 


I. It is no Species of Property upon general Principles, 25 
cauſe, 


and ends with manual Poſſeſſion. It is the Jus utendi, et 
Fruendi. And though actual Poſſeſſion is not always neceſſary, 
yet potential Poſſeſſion is. There muſt be Potentia Paſidendi. 


ſeſſion. Puffendorf (book 4.) lays it down as eſſential to Pro- 


Man, fo as to faſten on it. f | 
Vor. II, $0: | How 


our Laws and Conſtitution ; and claſhes with every 8 pecies of | 


the Faculties of the Mind may give A Property, as well as ” 
thoſe of the Body: But this, and every other Kind of Pro- 


till he publiſhes them. He may keep them in his Cloſet ; 


he may ſell them to a Bookſeller, and give him a Title to publiſh 


iſt. It is incapable of ſeparate and excluſive Enjoyment. 
All Property implies Poſſeſſion.  Bynker ſhock ſays, it begins 


The ſubject of Property muſt be ſomething ſuſceptible of Poſ- 


perty, that it muſt be, 1. Uſeful. 2, Under the Power of 


2 
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How is the Property of the Plaintiffs invaded in the preſent 
Inſtance? The original MS. is not, nor ever was, in the Hang, 
of the Defendants. The Pooks fold are not, nor ever were, 

the Property of the Plaintiffs. The Paper and Ink belongeg 
to the Defendants. All the Plaintiffs can claim is, the Ideas 
| which the Books communicate. Theſe, when publiſhed, the 
World is as fully 1 in Poſſeſſion of, as the Author was before. 
From the Moment of Publication, the Author could Never 
confine them to his own Enjoyment. 


It is begging the Queſtion, to ſay, that the will pro- 
tect what is acquired by the Labour of an Author. An aq 
of Parliament may create ſuch a Right. The $tat. of Qu. Anne 
has done it for a limited Time. But no ſuch Property ariſes from 
the Principles of Common Law; becauſe that acts only upon 
Subjects, where there is 2 Poſhbility of ſeparate and excluſive En- 
Joyment. | 


The Plaintiffs can claim no Right to the Profits made by 
the Defendant, becauſe they e in the Way of his Trade. 
Their Property, if any, is only in the incorporeal Ideas, and 
not in the Profits, to which another Man applies them. If 
he may lend, or repeat them to others, why may he not as well 
communicate them in a Type of his own? The Buſineſs of 
a Printer is a lawful Trade, and where there i is no Property, but 
what merely ſubſiſts in Idea, no Man can be guilty of 8 | 
vate Wron g. by oY I his Trade. | 


Jay. T here are no Balis, or Marks of Appropriation to 
aſcertain the Owner of this Species of Property. What are the 
Marks? It is not in manual Occupation; it is not in viſible 
Poſſeſſion, which Lord Kayms (Hiſt. of Property) lays down 
as an eſſential Condition of Property. How is an Author to 
' be diſtinguiſhed ? Some few may be known by their Style; 
but the Generality are not known at all. The Act of Publi- 
cation has thrown down all Diſtinction, and made the Work 
common to every body; like Land thrown into the Highway, 

it is become a Gift to the Public. Is the Title-page a Mark 
of Appropriation ? No; that is often loſt or omitted, and 
yet a Purchaſer of the Book has as good a Title to it, with- 

out a Title-page, as with it. It cannot therefore be diſtin- 
| | | guiſhed. 
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guiſhed. The Legiſlature, by the Statute of Qu. Anne, ſup- 


= plied this Defect, by directing an Entry of the Book in the 
| Regiſtry of the Stationer's Company. But in a Claim, like the 


preſent, independent of the Act, this Defect ſtill remains: It 
wants one Quality to make it legal ere, 

I. It is no Species of — recognized by the local 
Law of the Kingdom. | 


As to the Uſage Rated by the Verdict, there is no Cuſto- 

mary Property known to our Law, but what has been ſo Time 
immemorial. This is not ſo found. It is impoſſible it ſhould 
be; fince the Art of Printing is itſelf within Time of Me- 
mory. It is ſtated, that it has been uſual to aſſign Sc. this 


Species of Property. So the Goodwill of a Shop is every 


Day fold for a valuable. Conſideration : Ti that does not make 
it Tue: 


[Lord Mansfeld. There are many Decrees which make 
« theſe Things Aſſets. I remember one with regard to the 


„Title of the St. James's Evening Poſt. The Buyer was 


% quieted in the Poſſeſſion of it, and nobody elſe W to 


et it up. 72 


The By-Laws of the Company. are private Regulations 


among themſelves, and cannot eſtabliſh a new Law for the 
Kingdom in general. But the very Requiſite of an Entry in 
the Books, to make a Copy become Property, ſhews it was 
not ſo by any 3 Right. 


In the Wan Arguments, the Patents to Printers were 
relied upon, and chiefly cited from Ames's typographical An- 
tiquities. But theſe were merely Privileges, which excludes 


the Idea of a Right, They are to Printers, not to Authors, 
as a Reward for their Mechanic Ingenuity. They are all for 
Terms of Years. 
a permanent and perpetual Right in themſelves? Theſe Pa- 
tents were moſt of them illegal, and void upon the Face of 


Why this Limitation, if the Authors had 


them ; and your Lordſhip will not draw any Part of the Law 
from ſo polluted a Foentein, | 


| | 


TY) 


Mich. Term 2 Geo. 3. KC 


n 


1 agree with Lord tw, that the King has an undoubted 


Prerogative to confine the Printing of certain Things —Statuteg 
Liturgies—Almanacks as Calendars, and ſettled as ſuch by 


the Council of Nice 


at Common Law. 


Uſe was alſo mats of ** ys bor 66 Theſe 
were profeſſedly intended to correct ſome Offences of the Preſs, 


and no Argument to affect the Law of _ n can 


be drawn from thence. 


Moſt of theſe Monopolies Were e deſtroyed by Stat. 21 Fac. 1 . 
which Lord Coke has | a the Hiſtory of, in 2 Inf. 


| | 1 5 of Parliament, againſt malignant 


Papers publiſhed by the Royaliſts. They were copied from 
the Star- chamber Decrees, and liable to the ſame Obſervations, | 


Stat, 13 Car. 2. was of the ſame Tendency. It's Sco 
merely political. The Words in it, which imply a Right of 


printing to be veſted in particular Perſons, may be ſatisfied, 
by applying them to the Patentees of the Bible, &c, who had 
an undoubted Right. Blank Indentures are ſpecially men- 


tioned : They, I fancy, will hardly be ranked l original 


Compoſitions. 


I hope, I am not precluded from arguing from the Stat. $th 


of Qu. Anne, from which Mr. Blackſtone ſays ſome Arguments 
might be drawn on his Side of the Queſtion. I know it has 
been ſaid, that this Statute is merely declaratory of the Com- 


—That it is only an accumulative Remedy — 


mon Law 


That Authors are in Terms called the Proprietors——And 
that Publiſhing, without their Conſent, is treated as unlawful 
and injurious; and therefore, that a general Common Law 
Property is ſtrongly implied by the Act. But the leaſt Atten- | 
tion will ſhew the direct contrary. Where is the accumulative 


Remedy ? It conſiſts merely in damaſking the Paper. This 
Revenge 1s all that is given to the Author; the pecuniary Lene 


is given to others :>—It's Title is an Act for Encouragement 
Colt 


But in the preſent Caſe, neither Patent - 
nor Prerogative has any thing to do, It ſtands upon the Right 


rr RAS. 1! 


wy 
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e 
of Learning (i. e. by giving Dune new Advantages unknown 


before, deſcribed thus) by e the Copies in Authors, c. 
It was not therefore veſted before. The Limitation of Time 
is a ſtill farther. Proof of the ſame : It commences at a future 
Day; It endures for fourteen Vears; if the Author be living, 
the Right returns to him for fourteen Years more. Why only 
for fourteen ? Why not to his Repreſcntatives, as well as him- 
elf; — An Entry in the Regiſter is neceſſary to veſt the 
5 Right. Why this Ceremony, if the Author's Right was in- 

herent ? There are alſo negative Words, that the Privilege 
| ſhall endure for fourteen: Years and no longer. This alone might 


determine the Merits of the Caſe, 


As to Injunctions out 10 Chancery, it is not a Conſequence, 
that whatever that Court prohibits is actionable at Law. If 
Tenant for Life, ſans Waſte, is cutting down Trees in an Avenue, 
Equity will enjoin him, but no Action would lie againft him 


at Common Law. 


[Lord Mansfeld. If the Injunction be well founded, the 
« {info Determination would be at Law. If the Waſte com- 
« mitted, be a Species of Deſtruction, not within the Mean- 
ing of the Parties who made the Settlement or Will, 
«© under which he claims to be diſpuniſhable for Waſte, a 
« Remedy would lie at Law. Lord. Cowper went upon this 
« Ground, when the Tenant for Life of Raby Caſtle, fans Waſte, ; 
_ endeavoured to pull dowa the Caſtle itſelf.” ] | 


I wiſh, the Arms of this Court were always long enough to 
reach every Caſe, without the Aid of a Court of Equity, All 
the Chancery Caſes cited are > ſubſequent to the Statute of 


Queen 4, ane. 


[Lord Man feld. < Where the Date of the Book is evident- 
ly within the Statute, there the Court ſeems. to have proceed- 
*ed upon the Right of Property created by that Act. But 
« Mr. Blackfone has argued, 1ſt. That it cannot be ſo, where 

e the Term of the Act is clearly expired: There they i idently 
go upon the original Right. 2dly. That the ſame may be ob- 
Vor. I. 1 „ ferved, 
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cc . where the Copy has, never been publiſhed, bu hs. 
40 reptitiouſſy got from the Owner. > 


As to thoſe Caſes where the Term is expired, the Injundion 
are only granted till Anſwer ; there is no final Decree, . a, to 1 
unpubliſhed Manuſcripts,, I admit, that the Property does 
continue in the Author till Publication ; till he emancipates it, 
and makes it common. The piratical Printer is here guilty of 

a double Wrong; in publiſhing private Manuſcripts with. 
out the Leave of the Owner, and in anticipating the Pro. 
Ats of the firſt Publication, to which, I acknowledge, the 


| the Author is intitled. 


W 
What Species of Prope rty is this, that is now contended 
for? Tot Neal certainly. Is it Perſonal? It is not a Choſe in 
Poſſeſſion ; it is neither materia! nor viſible. It is not a Choſe in 
Action, for thoſe are not aſſignable, and this is inſiſted to have 
been uſually aſſigned. It is merely a Right of publiſhing Ideas; 
and under what Denomination of Property that can fall, un- 
| leſs the Legiſlature will give it one, I cannot comprehend. 


Is this a Coat Hs the Public and the Author, that 
none, but he, ſhall print theſe Ideas? No: The Public i; 
not a Corporation capable of contracting. There is no Mutu- 
ality in the Contract. The Public cannot compel the Author, 
to furniſh a ſufficient Number of Copies. 


I: has been faid, that if the Author neglects to print, it is 
an Abandonment. How ſnall this Neglect be aſcertained? 
When will the Property ceaſe? What are the Marks of De- 
reliction? There can be none, any more than of Appropri- 
ation, Who can ſeize or occupy it, when relinquiſhed ? It 
is incapable of Poſſeſſion, and therefore is no perſonal Chattel. 
It ſhould be ſomething, that may be ſeen, felt, given, deli- 
vered, loſt or ſtolen, in order to conſtitute the Subje& of 


Property. 


[Lord Mansfe!d. 5 Hove would you ſteal an | Option, or 


« the next Turn of an Advowſon ”] | 
1 lay, 


8 


Mich. Term 2 Geo. 3. K. 2 


I fay, if the Property contended for be in Action, the Plain- 
tiffs, as Aſſignees, cannot claim it; if in Poſſeſſion, it muſt 
bear the Marks of viſible Poſſeſſion, and muſt have the Qua- 
lities of other perſonal Property. Will Trover, Detinue, Treſ- 
paſs or Replevin, lie for it? Can it be forfeited for Treaſon 
or Felony? How will You ſeize or transfer it? It does not 
lie merely in Grant. Nothing can be granted, but where 2 
Man has an actual or potential Property. One cannot grant all 
the Wool that ſhall grow upon Sheep, which he intends to 
buy. So one cannot grant the Profits of a future Edition of 


a Book. | | | . 75 


Lord Cale ſays, a Poſſibility cannot be granted, What is a 
more bare Poſſibility than the Profits of an Author? 


Patents for new Inventions are ſimilar to the preſent Caſe. 
They are allowed as temporary Privileges, but the very Grants 
are a Proof, that independant of them, the Grantees could 
have had no Monopoly. Pat ents of perpetual Duration are in- 
jurious to the Subject, and contrary to Magna Carta. Darcy 
and Allen, Noy, 182. A Patent for the fole Uſe of a new 
Invention is good, provided it be for a Time certain ; becauſe 
in that Time, the Invention may become common, and others 


254. Same Ron given in Mitchell and Reynalds. 1 P. WWms. 
18 4. | | 


Lord MAangfield. That is but a weak Reaſon. Patents 
are a Guard rather againſt thoſe who know how to ule the 
** Trade, than thoſe who do not.”] 


of an Art, or a mechanical Engine, what Pretence have li- 
terary Productions to a greater Right? Roth are the Pro- 
ductions of Genius, both require Labour and Study, and both, 
by Publication, become equally common to the World. 


one Lark 5 for lach as were then in being, fourteen for new ones. 


have the Skill to uſe it. Clothworkers of Ipfeich's Caſs. Godb. | 


Since then no permanent Privilege is allowed to the Inventor 


Tac Legiſlature ſeems to have judged fo. The Stat. 21 Fac. 1. 
againſt Monopolies allows Patents for new Inventions; twenty= 


Stat, 


ti 
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stat. 8 Ann. allows twenty-one Years to wks already Printed, 
fourteen to future Publications. The Statute of James provides 
againſt raiſing the Prices of Manufactures, that of Anne gave 
Power to the Archbiſhop and others, to ſettle the Price of 
Books. 


"Lord Mansfield. © The Statute of King James 9 


“provides, that it ſhall not extend ooks. 4 


On the whole, neither on the general Principles of Property, 
nor on the local Law of the Kingdom, can this Claim be 
| ſupported. I with all due Encouragement to ingenious Authors, 
conſiſtent with the Principles of Law, and the Rights of the 
Subject. But if their Claim tends to a Monopoly, is contrary 
to the Proviſions of the Legiſlature, or the Good of the Com- 
munity ; if it introduces any Change or Novelty into the 
Common Law, they muſt excuſe me. Nolumus Leges Anglia 

mutare is Language of Magna — I truſt, that the 
Law, in this, as in all other Caſes, will be preſerved intire by 
this Court. The Author can claim no Privilege, by Common 
Law: Let him reſort to, and avail himſelf of that temporary 
Indulgence, which the Statute has thought Proper to allow 
him. | 


| Blackſtone in Replys 


The principal Pillar of Mr. YZates's rar reſts upon his 
Deſcription of Property. He conſiders it as having nothing for 
it's Subject, but what is ſubſtantial, palpable and viſible. He 
has omitted the Diſtinction, between corporeal and incorporeal 
Rights; the latter of which are as much conſidered by the 
Law, as the Baſis of Property, as the former. Your Lord- 
ſhip gave an Inſtance in Options; the ſame may be faid of 

Advowſons, Commons, Ways, Sc. The Right of preſenting 
to a Church is not more viſible or material, than the Right of 
publiſhing a Book. All theſe are mere potential Rights, dormant 
and unnoticed, till Opportunity calls them into Act; and then 
they produce a viſible Fruit, by preſenting Clerk, by tra- 


velling on the Way, by turning Cattle into thœœeommon, and, 
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in the preſent Caſe, by publicking the Book. The Profits 
of a Common are as uncertain, and as much a mere Poſ- | 
bility, as thoſe ariſing from a Publication. 


They depend on the Seaſon, the Wade and an hundred 
other Accidents. But is a Right of Common therefore inca- 
ble to be granted? If not, why ſhould the preſent incorpo- 
oa] Right, which is not leſs ſubſtantial than th former. 


It is afſerted, that the bare Act of Publication renders the 
performance common to, all Mankind: It was aſſerted; but 
the Proof of that Poſition, if given, totally eſcaped my Ob- 
ſervation. He allows, that to conſtitute an Abandonment, there 
muſt be- plain Tokens of a voluntary Dereliction: In the 


Act of Publication ſhews an Intention to continue the Uſe of 
it, for the Purpoſe of Profit, ſo long as the Author can. 


The Argument drawn from circulating Libraries was before 
confidered. As for the Profits which the Defendant has made 
in the Way of his Trade, we claim them not; this is not a 
Bill for an Account, but an Action for diſturbing Us, in mak- 
ing that Profit in the Way of our Trade, which we ſay we have 
' a Right to do. Sic utere Jure tuo, ut alienum non lædas. | 


Author conceals himſelf, and gives no Indicia to diſtin- 
cuiſh his Property. The Title, the Utterance, the Vending, 
are ſufficient Indicia here. In ſuch: a Caſe, it is more like 
making a Way through a Man's own private Grounds, which 
he may ſtop at Pleaſure; He may give out a Number of Keys, 


a Key, has thereby a Right to —_ others, and ſell them to 
other People. 


ſhewn to be immemorial. There is no other Way to prove 


+ 4 
; E 


preſent Inſtance, it is ſo far from a Dereliction, that the very 


He ſays, a Book, when publiſhed, is a Gift to the Public, : 
like Land thrown into a Highway. It may be ſo, where the 


by publiſhing a Number of Copies ; but no Man, who receives 


* 


The u of Copy- right is called in queſtion, becauſe not 


an immemorial Uſage, but by tracing Facts back to the earlieſt 
Times, and ſeeing if it has ever been otherwiſe. We have 


"Fl I. ; _— 0 n 
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ſhewn it for two Centuries back ; there is 7 thing that con- 
tradicts it, and the Law will then ſuppoſe it immemorial. 


But Printing itſelf is within Time of Memory. True, but 
the Art of Writing is certainly immemorial. They are both 
different Modes of the ſame Thing; the ſubſtantial Part js 
the deſcribing a Sentiment in Characters. It is Matter of In- 
difference, whether a Man prints 100 Copies, or employs 100 


Amanuenſes to write them. 


Mr. 7 ates has gone 3 the Patents of privileged Print. 
ers, to prove them illegal. I agree with him, they were; the 
only Uſe I made of them, was to ſhew, that, -whenever ſup- 

ported, they were ſupported only on the Suppoſition of a Pre- 

rogative Copy- right; which ſhews, that ſuch Right is not merely 
ideal. He allows, that the King has a Copy-right in ſome 
Books; why then is the Exiſtence of a Subject's Copy-right in 
others, a Thing ſo abſurd and 8 4 to the Principles of 


Common Law? 


Why then, he aſks, were Patents granted for fourteen Years, 
if the Author had before a perpetual Property? I anſwer, 5 
they were additional Guards to that Property, by giving an ac- 
cumulative Remedy for a Term of Years. A new Remedy | 


will not deſtroy an ancient Right. 


As to the Statute of Qu. Anne, which has been laid open very 
accurately, I decline meddling with it at all, for the Reaſons 


I gave before. 


, 

| | | 

He has treated the preſent Claim in the Light of a Mono- | f 
poly, A very odious Term. But what is a Monopoly ? An 5 
Endeavour to appropriate to private Uie, what before belonged : 
to all the World in Common. Like the ſole Printing of La- 
tin Books, Law Books, &c. Every Man has a natural Right, f 


Zut who can 


to print in that Language, or that Science. 
have a Right to print another's Compoſition (in any Tongue 
or any Science) before he pleaſes to publiſh it? And, after 
it is public, who but himſelf, can have a Right to make 4 
Profit by re-printing it? The Profit muſt ariſe from his Sen- 


timent, from the Matter contained in the Book. It ariſes not 
| 5 = 


* 
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in the Way of Trade, hy the bare Manufacture of Printing ; ; 
For the Paper when printed on, abſtracted from the Learning 
contained in it, is rendered leſs valuable than before. 


It is therefore no Arid to ſay, that an Author is not 
bound to ſupply Copies to the Public; for which Reaſon ano- 
ther Man may. What Right has the Public to demand them ? 
The Author has the ſole Right; he may ſet on them what 
Value he pleaſes, as every Man may do upon his own Per- 
formances, whether Divine, Lawyer Phyſician, or Author. 
Yet all will be blameable, if they ſet too high a Value on 
their Labonte and will feel the bad Effects of it. ü 


It bas been endeavoured, to emp Inventions 


with ſuch as are merely mechanical; They bear no Compariſon, 
as has been ſucceſsfully ſhewn in a Pamphlet referred to, in the 
laſt Argument; and which deſerves better Treatment than Mr. 
Thurlow then gave it. [A Letter from an Author to a Mem- 
ber of Parliament, by Dr. Warburton] I ſhall add one or two 
Remarks to his learned Obſervations. 


Style and Sentiment are the Eſſentials of a literary Com- 


poſition. Theſe alone conſtitute it's Identity. The Paper and 
Print are merely Accidents, which ſerve as Vehicles to con- 
vey that Style and Sentiment to a Diſtance. Every Duplicate 


therefore of a Work, whether ten or ten thouſand, if it con- 
veys the ſame Style and Sentiment, is the ſame identical Work, 
which was produced by the Author's Invention and Labour. 


But a Duplicate of a mechanic Engine is, at beſt, but a Re- 


ſemblance of the other, and a Reſemblance can never be the 
ſame identical Thing. It muſt 5 compoſed of different Ma- 


terials, and will be more or le 


injured at Common Law, by the Sale of a Work made like 
his, it will not follow, that an Author is not injured, by the 
ſurreptitious Sale of a Work that is abſolutely and ſpe- 


cifically his own. The Proprietors of the Spectator were not 


injured. by the Sale of the Rambler Sc. which reſembled their 
Compoſition ; but we fay, they are now N by the Sale 


of the Neclalor itſelf. 
There 


Y 


perfect in the Workmanſhip. - 
Although therefore the Inventor of a Machine may not be 


* 
oy 
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There is a Diſtinction then in the Nature of the Things 
compared together; and there is alſo a Diſtinction ariſing Rn 
public Convenience. Mechanical Inventions tend to the Im. 
provement of Arts 5 Manufactures, which employ the Bulk 
of the People; therefore they ought to be cheap and numerous: 
Every Man ſhould be at Liberty, to copy and imitate them at 
Pleaſure; which may tend to farther Improvements. However 

a temporary Privilege may be indulged to the Inventer for . 
limited Time, by the poſitive Act of the State, by way of 
| Reward for his Ingenuity. This Inconvenierice will ſoon be 
over, and then the World will remain at it's natural Liberty 
But as to Science, the Caſe is different. That can, and ought : 
to be, only the Employment of a Few. And one Printing. 
Houle will furniſh more Books, than any Nation can find A 5 
Readers; which differs it ſtil] more from the Caſe of Mecha- 
niſms, of which very few in Compariſon can be conſtructed, 


under the Inſpection of the Author. 


But patios; fer all, that there was no real Diſtinction 
between literary and mechanical Compoſitions ; vet the Con- 
clufion drawn from this Argument is very illogical and un- 
juſt. If it be reaſonable, to allow a Property in a literary 
Production (and I fabmit it is highly fo) can we argue thus? 
Books and Machines are of the ſame Nature: No Progerty' i 
allowed in a Machine: Therefore none ſhould be allowed in 
a Book. The Argument would rather ſtand thus. Books and 
Machines are of the ſame Nature; Property ſhould be allowed 
in Books; and therefore, it ſhould alſo be allowed in Machines. 
But ſince they are of Natures very different, both Argu- 


ments will fall to the Ground. 


The Defects of this Reply will be amply ſupplied on the 
next Argument; and in the End, ' we ſtill hope for Judgment 
for the Plaintiffs. „ 


* 


Lord Mansfield Chief Juſtice. 


| This Queſtion is a very general one, and has never yet been 
finally determined. Though a fair Argument will ariſe from 


Sir 72 " Fekyll's, Lords Macclesfield s, Talbot's and Hardwicke's 


Proceedings 


FP, 
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5 that they thoughe there was a Property in the 


Ae at Common Law. - Elſe they would not have granted 


the Injunctions, that have been cited. But even in the Caſe 
of Newton's Milton, Lord Hardwicke gave no Opinion to bind 


himſelf, but continued the Injunction to the Hearing; fol- 


lowing the Example of Lord Harcourt, in Stationer's Company 
and Partridge, who, conceiving great Doubts concerning the 
Company's Right, continued the Injunction to the Hearing; 
and, at the Hearing, ordered a Caſe to be ſtated for the Opinion 
of mis Court. It was twice argued here, but no Certificate 


Was ever made. In Miltou's Caſe, Lord Hardwicke ſaid, that 
it, at the Hearing, he ſhould conſider the Point as doubtful, 
| he would ſend it to Law to be argued ; and therefore, would 


give no Opinion, ſo as to bind himſelf. However the In- 
clination of his Opinion was, that there might be a Common 


Law Property, not taken away by the Statute of Queen Anne. 
What he grounded himſelf upon, were the Caſes at Common 


Law, relating to Prerogative Copy-rights. It muſt have been 
a Copy-right in the Crown, though Printing is within Time 


'- of Ou that produced this Prerogative Property. 


I do not know, that, even in Equity, there has been any 
Caſe finally and ſolemnly determined, at the Hearing. When 
this came before me, I was determined, it ſhould be argued 
and adjudged in the moſt ſolemn Manner. And therefore, I 
refuſed to make a Caſe of it, but directed a ſpecial Verdict. 
As perhaps the Parties may acquieſce under the Deciſion of 


this Court, I ſhould be deſirous to have it argued, before all 


the Judges. 


Let it 4 over for further Argument, before a the 
Twelve Judges. | 


bull of Clem al Inſt Littler, 0 Pz 2 /2 24 


N Ejectment, a Verdict for the Plaintiff. Norton moved 


for a new Trial. 


The Plaintiff claimed a Copyhold Eſtate at Barnes in Surry, 
of the Nature of Borough Engliſh, under a Will of Mr. Clymer 


U 


417 deccaſed, 


# 
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Confeſſion of 
Forgery by a 
dead Witness 
may be ad- 

miſidle Evi- 


_ dence. 


A void Deed 
of Covenant 
is no Will, 
nor can enure 
as a Revoca- 
tion of a for- 
mer Will. 


PP * 


deceaſed, made in 1743. Defendant claimed under the Heir at 
Law, by an Inſtrument dated 20. September. 1745, all of one 
William Mediycott's Writing, not ſealed, nor ſtamped, but ſu. 
ſcribed by Mr. Clymer, beginning thus, Know all Men by 
* theſe Preſents,” whereby in conſideration of natural Affection, 
he covenants and agrees (but with nobody) that the Lands in 
Queſtion ſhall go and be given to his Wife for Life, and then 
to Elizabeth, Wife of ſaid William Med:ycott, (ſhe being alſo 


his Heir at Law) and her Heirs for ever. It is atteſted by 


William Medlycott and Elizabeth Mitchell. It appoints no Ex. 


ecutor, and makes no Diſpoſition of his perſonal Eſtate ; and 


is indorſed in . s Hand, 1 5 Covenant and 
„Agreement.“ | | 


Mr. Clymer died about fixteen Years ago; Medlycott took 
Poffeflion in Right of his Wife, and upon his Death-Bed in 
1746, declared to his Siſter Mrs. Victor, that the Inſtrument 


of 1745 was forged by himſelf, and produced from under the 


Bedcloaths the Will of 1743, which till then was concealed by 
Him; and ſent it to the Leſſor of the Plaintiff, who proved it 
in 1751. Since which, there have been three or four Purcha- 
ſers of the Eſtate under Medlycott's Title, which now is veſted 


in the Defendant. At the Surry Aſſiſes, upon this Evidence 


and Inſpection of the two Wills, les Chief Juſtice directed 


| the Jury, and they found the Inſtrument of 1745 to be a For- 
gery; and Verdict Nos the Plaintiff. 


Norton infiſted, that this hearfay Evidence was inadmifiible, | 
or at leaſt inconcluſive: eſpecially as againſt Purchaſers for a va- 
luable Conſideration. If fo, the Writing ſtands unimpeached ; 
and the next Queſtion will be, to what Purpoſes it will enure. 
iſt. It will enure as a Will of Copyhold Lands; thoſe not be- 
ing within the Statute of Frauds. Any Writing declaratorß 
of the Teſtator's Intentibn is a W ill of Lands. 


2dly. It will be ſafficient to appoint the Uſes of the Surren- 


der, to the Uſe of Mr. Clymer's Will. Any Writing is ſuf- 


ficient for that Purpoſe, And then the Detendant 1 is in, under 
that Surrender. 


„ W Will; to which only, the Surrender was made. zdly. . or il 4 Man 
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zaly. It is at And a Revocation of the "ER Will of 1743. 
Revocations are always favoured both in Law and Equity, being 
in Nature of a Reſtitution to the Heir. Revocations often hap- 
pen, where the Party did ot intend it. A fortiori, it ſhall 


happen by this Inſtrument, which (though informal and in- 2 
complete) plainly ſhews the Intent of the Parties. Feoffment + # . 24 | 


. and Sale without Inrollment, Grant 2 e = 

Wit 5 Attornment, are all of them ineffectual Acts, yet will 3 . ä f 
operate a8 Revocations. | Pl — 
Reg. 29 HEL. 


lo A malensl 3 
| Materia 4 A,. * 


hw Trials are not uſually granted upon Ejetments; becauſe 2 u, 
the Party may omg another. Leſſor was 2 Minor at the Death Sad, in cue, 
of the Teſtator; has been at Sea and in low Circumſtances 4. „„ 
ince. This Evidence, though hearſay, was admiffible and con- . / * 
cluſive; for Medlycott (if living) might have been admitted 7 mw WAS ; 
have proved the Fact, at the Trial; or if he had endeavoured e, . 
to eſtabliſh the Inſtrument, the profit Witneſs, Mrs. Vitor, CA ra ar: > oe | 
might have been examined, to have proved this Confeſſions? Hort Zoo ul rec ate 


E. Harvey fon the Plaintiff. 


NE him. | | 07 eu. _ 
| | | | A = 
As to the . Queſtion, | | 7 7 Hee Gee . 
iſt. It is no Will, becauſe there is no Arnimus flea, — 2. | 


:dly. It is not a ſufficient Appointment of a Copyhold, becauſ nn, f 


lt 18 not a Revocation. Revocations are not favoured in Equity, 8 


unleſs they amount to a Conveyance, on valuable Conſideration -A W207 Py : 
3 Mod. 258. Egleſton and Speke, 1 Roll. Abr. 615. pl. 3. eee, 
No Covenant can revoke a Will. This Writing v7; at beſt 9 m—_—_ 


but a > ans: 2 P. Wms. 623. Layer's Caſe. _— —— metlave 

NAA. | ag eo Fenolion 477 1 Gece 1 a Ky Amen eee, 
R. 4255 Same Side. aue e, Ae. S 2 wy 2 See | 

may * He he, eee, HC Hal eren ee, 4 


The Defendant is not a Purchaſer without Notice. Every 4120 #7 7 Hart 
Purchaſe has been ſince the proving of the Will. The Inſtru-z „ 72 e, 
ment of 1745 is neither Will nor teſtamentary Appointment, Hang fe lotto pr e, 

It implies no ſuch Thing. It imports only to be a Covenant. . e 


An Age , Me bave o fo og ac ani Val y an Ami e 
7 , 7 „ if Com gen i i a a 
fee, . VET ach Ah any .. ie , 75 2 e 
{here ww A gra, ,, , . 25 555 
7 / 0 2 
te KH „ FP AMA Cone val — 2 e , as 


V en Han 15 ercate . 2 —_ 
2. . 1 << C2 Teri of ie eee Ft Corel 


| _ 


Fas Oren Connor e FE fore "=" 


Abels LO SC LC BE . Fo 2 
LE. . 40 SE Ent a, , winch Court e. os ad tb 


| Th an, EFT 
V0 Of Yee 


| 2 7 {OE P24» 7 7 | 2 2 

| e ich. 

8 ee 3 2 . BESET A DS Bop. 3 X..By 
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| _ wy Words; nor 2dly. Is it a new Will; nor 3dly. (The only re- 


. PY4 maining Method of Revocation) is it any Diſpoſition of Mr. 
74 Clymer 's Intereſt, inconſiſtent with the former ſubſiſting Will. 


_— CC | . 
E f It is merely a Covenant or Promiſe. It was argued, that incom- 
Gi offer a * plete Conveyances may revoke a Will. But that muſt be, where 
1 5 bre there is an Inception, ſome inchoate Act, which may afterwards 
r 1 C4 er, eee, e made perfect. The preſent 1s a perfect Act, or nothing. 
r... .. hung, "i 
| 7 _ tics 46 25 Fd #6 
awd f the Inſtrument be of any Import, ſtill no new Trial ſhould 
| | | be granted. This is no common Hearſay. Dying Declarations 
weigh as much as Oaths. They will even convict of Murder, 
No Objection was taken to the Evidence, at the Trial. The 
Fact came out, by croſs Examination of the Plaintiff's Witneſs, 
12 Ann. Lucas 202. Waiver of any Point by Counſel is con- 
clufive upon the Party. | 2 Geo. 2. Fitzg. 40. accordant. 


. fi u eil. 1 


Fc 22 -££7 


: : * ; 1 
JJ ãñÿF?!U n d pris Ws» . wa Oo Wdo . e 


Lord 22 Chief Juſtice. 


It has been ſaid, ww in Ejectment the Court will not readily 
grant a new Trial. Tt is true, where a Verdict has been given 
for the Defendant; but where the Plaintiff has obtained a Ver- 
dict, it is a great. Difference to the Defendant, whether he has 
a new Trial, or is forced to become Plaintiff on a new Eject- 
ment. Ejectments are ſubſtituted in the Place of real 
Actions, in which the Title appeared upon the Pleadings, and 
gave no Room for Surprize. We ſhould therefore rather lean 
to new Trials on Behalf of Defendants, in the Caſe of Ejed- 
ments, eſpecially on the Footing of 8 0885 


eber good Rule for granting or refuſing new Trials, «> 
that, upon the Whole, ſubſtantial Juſtice has not been, or has 
been, done to the Parties. 


In the preſent Caſe, there is no Objection to the Will of 
755 but from the Inſtrument of 1745. I will conſider it, 
. In Point of Law. 2. In point of Fact. 5 | 


1. There is no Colour to conſider it as a Will. The Teſ- 
tator knew how to make one but two Years before. In Form, 


YC 
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itt has nothing teſtamentary. Had thing been ſingle Circum- 
"ſtance (even a Mention of Funeral Charges) to have ſhewn 


it intended as a Will, base that there are no formal Words ne- 


ceſſary to make it teſtamentary. It is now in the Nature of a 
Deed, though not ſealed. Medlycott intended it as a Covenant; 


' which, if well drawn, he knew to be irrevocable.—If no Will, R. 


it cannot operate as an Appointment of Uſes, the E Eſtate 
being ſurrendered to the Uſe of a Will. Revocations ariſc 
generally from the Intent of the Teſtator ; therefore where 


he intends a complete Conveyance, and than before it is per- 


fected, as Feoftment ſans Livery, Cc. it is a good Revocation ; 
he having demonſtrated his Intent to alter his former Diſ- 


poſition. Other Revocations ariſe from artificial Reaſoning of 


Law); as by ſuffering a Recovery, Feoffment to one's own Uſe, 


Ge. wherein it has been held, that parting with the Elite for = 


theſe Purpoſes amounts to a Revocation. It might perhaps as 


reaſonably have been otherwiſe determined; but ſo it has been, 


and fo it muſt remain. However, Covenants have never been 
allowed to be Revocations ; unleſs where the Covenantee has a 


Right to a ſpecific Performance. This is merely a Covenant 


without ſuch a Right, and therelove can be no Revocation. 


EL 


2. "ha to the Fact, the Admilübility or Competence of 


Evidence muſt reſult from the particular Circumſtances of 
the Caſe. No Rule can be general. Here the Teſtator died 
in 1746. Both Wills in the Cuſtody of Medlycort. The other 
ſubſcribing Witneſs dead. His Wife to be benefited under it. 
He, on his Death-Bed, ſends the Leſſor of the Plaintiff his 


Title; which is inconfiſtent with that, under which the De- 


fendant claims. Under all theſe Circumſtances, I think it 
admiſſible Evidence. No general Rule can be drawn from it. 


No Objection was made to it's Production. It came out, it 


ſeems, on the Croſs Examination of the Defendant's Counſel. 
Unleſs therefore manifeſt Injuſtice had been done on the whole 
Caſe, there is no Ground for a new Trial. Here appears 
to be good Reaſon for the Verdict. 


Deniſe, Pofer, Wilmot, Juſtices, accordant. 


RULE was DISCHARGED. 


Vor. . Medhurſt 


R. 
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. S 4. 7 ee Medhurſt ee Waite, 


High Dow RESPA 5 8 FO billeting Soldiers by a Deputy High. 


| rae (Fix Conſtable. Verdict for Defendant. Motion for new 


Oy Trial. Held by the Court, that a High-Conſtable is an Of. 
under the ficer within the Mutiny Act, for billeting of Soldiers; and 


me 1 Act. that he may occaſionally appoint Deputies, whoſe Acts, in their - 


Principal's Abſence, will be good ;—and therefore new Trial 
denied. Webb for the Defendant cited Phelps and Wincbconb. 


cor. 845. 3 Bus. 77. 1 Ro. Rep. 274. 1 Ro. Abr. 591, 


Sir Walter Vane's Caſe. 2 Keb. zog. 1 Sid. 355. but beſt in 
I Lev. 233. e 30. 1 Hale P. C. 2 Hale P. C. $8, 


OV WY * 262 4 The King S Scott. Gol I JL 46 2 


If four are 2: comp ON and Stow honed for Cauſe (vid. Tr. 1 Gee. z. | 
page 291.) that two of the Defendants were not acquit- 


indicted for a 
Riot, two 


eh pn ted, but were dead before the Trial. And as, after a Verdict, 


two are found the Court will ſuppoſe every Thing in order to ſupport it; it 
guilty, C 
Sin e therefore comes to the ſame, as if the Indictment had been 


chat Evidence laid, together with other Perſons unknown; in which Caſe 
was given 


again them it has been held, K. againſt Moor and Kinnerfley. Stra. 193. 
1 that if rwo only are found guilty; yet the Verdict implies, 


that a Riot was committed, by the Aſſiſtance of ſome of the 
unknown Perſons. So here, as two of the Defendants were 


dead, and the Verdict finds two others guilty of a Riot, the 


Court will intend, that the Jury had Evidence that one at leaſt 


of the dead Men was concerned in it. And of that Opinion - 


was. the * and diſcharged the Rule. 


The End of Micbaelmas Term 2 Geo. 3. 1762. 


% 


Hilary 


<4 fd} ot 1 


Hilary Term 
2 Geo. 3. 1762, In the King's Bench. | : 5 3 


I And If Co ,40h The King againſs Heydon. Abe Sg ” EZ 957. 


N an Information for Eletion-Bribery, the Pro- Rule to EE 
ſecutor movedAor a Rule to inſpect, and take Copies pel a Corpo- eg 


ration * Hs 
of the Books of the Corporation of Eveſham, in or- ith — 


from their 
der to prove one Robins, who was to be produced as an Books in a 


Evidence for the Proſecutor, to be a Freeman of Eve- pra _ 
ham. But, being an Attempt to make the Corporation furniſh nied. 
25 Bei i in a criminal Proſecution, the Court refuſed it, on 


the Authority of the King and Fanal. M. 22 Geo. 2. 
pag 37. 8 | 5 7 


Clurchwardens of st. Saviours Southwark againſs Smith. * 2 2 2, 


Leaſe was granted to J. S. with Covenant on his Part, Affgnee of 2 
| : a VLeaſe after a 
to pull down certain old Houſes, and to rebuild others Breach of 
within ſeven Vears; Leſſee neglects to do this, and after the Seeger by 
Expiration of the ſeven Years, aſſigns his Leaſe to Smith, againſt not liable for 


whom the Leſſors bring Action of Covenant. the Breach. 
Lord Mansfield Chief JM et rot. Cur. 


| The only Queſtion i is, Whether, whaudi a Breach of Covenant 

is comp ete, and an Aſſignment afterwards made, the Aſſignee is 
liable for a Breach, which he never committed. The Caſe is 
already en in Moor, Salkeld, Ge. 


JuDGMENT for the Dir 


4 : The-- | 


382 | b f — Term e e K. — 


. 16 The King againſ Barker and Others, 


2 | 
id Vide Tr. 1 Geo. 3. Page 300. 
„ > TOP R. 8 in laſt Michaelmas Term ſhewed for Cauſ, 
I ruſtees to I 
as © Die. M That a Writ of Mandamus is a mere legal Remedy, 2 ap- 


16 
/i/ 


< nM plicable only to legal Rights; That Mence's Right (if any) 
is only an equitable Right; the Whole being veſted in Truſtees 
The Remedy lies in Chancery, if at all; this being the $6 
Application of the Kind, in a Court of Law. And alfo, in 
point of Fact, another Perſon (one Hanmer) was actually cho. 
ſen by, _— we fay is, the legal Power of the i <gation, 


Lord Mas pip Chief Jultice.. I think, I have ſeen it in FY 
Books, that the firſt Inſtance, of a Mandamus in the Cafe of 
a Corporator, was Baggs's Caſe. And yet, that was no Ob- 
| Extent of the Jection to the Granting it. A Mandamus is certainly a Prero- 
by ina Man- gative Writ, flowing from the King himſelf, ſittipg in this 
5 Court, ſuperintending the Police, and preſerving the Peace of 
this Country; and will be granted, wherever a Man is intitled 
to an Office or a Function, and there is no other adequate le- 
gal Remedy for it. Therefore, it is not grantable for a Living, 
becauſe there the Law has provided a ſpecific Remedy; but 
for a Lectureſhip, where a Profit or Endowment is annexed 
to it, it is. Since the Act of Toleration, Diſſenters are in- 
titled to all manner of legal Protection. Charities to their 
Mode of Worſhip have been eſtabliſhed ſince the Revolution, 


though held to be ſuperſtitious before. 


5 However, there appearing to be 8 Objections to the 
Elections of both Mence and Hanmer, the Court recommended 
it then to ſtand over; to ſee, whether they would not either 
proceed to a new Election, or put the Validity of Haumer's 8 


Election in a Mode of Trial, 


And now in this Term, the Preſbyterian Truſtees having 
refuſed to come into any Agreement, a Mandamus to admit 
| Mence was granted. | 


But 
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But his Party, finding their Election was not maintainable in 
Point of Law, gave it up, and proceeded more regularly to a 
new Election of him: And, as the Truſtees ſtill refuſed him 

Admiſſion, a new Rule for a Mandamus was applied for, and 
granted 1n Egfter Term. 


9 Boe p Fenton Fad Emblers, Executor of May. M98. 
1 De . JC 91.2) 

N Caſe; . ſtates, that May hired . as aſ An Agree- 
F Houſekeeper at 6/. a Year, ſo long as both Parties pleaſed, — 


| the Time of 
This was a parol Agreement. May dies, and leaves her no- 51 
thing; whereupon ſhe brought her Action againſt the Executors. Ae. 
The Jury found a Verdict for the Plaintiff, ſubject to the g. 
Opinion of the Court, on theſe Queſtions; 1ſt. Whether the 
Agreement ſhould not have been in Writing, under the Statute 
of Frauds. 2d. Whether Evidence of Hiring for a Year (as 
was the Fact) was Proof of a Hiring for ſo long a as both Par- 
ties pleaſed (as laid in the Declaration.) 


Hall f for the Defendant, cited Finer: Contratt 524. AY | 
molds and Spencer Cowper 1726, in Scacd. Bill for ſpecific 
Performance of a Promiſe, to make Plaintiff Deputy Clerk of 
the Houſe of Lords, in Conſideration of procuring a reverſionary 
Grant of the principal Office for the Defendant's Son. De- 
fendant pleads, 1ſt. Statute of Frauds ; becauſe the Promiſe 
was not in Writing, nor to be perſu within a Year; and 
2dly. Statute of Limitations; becauſe the Promiſe was, made 
above fix Years before the Bill filed. Allowed in both reſpects; 

for by the Court: A Promiſe by Parol, to be performed upon 
a Contingency, which may or may not happen within a Year, 
is void: And, 2dly, if made above ſix Years before Suit, it is 
barred by the Statute of Limitations, though the Contingency 
or Time of Performance may happen within the fix Years. 


thod of making a — Teſtament. 


Yolo 1 "5 * | "EM 


[ch . eee, 


ee e He} 


And he obſerved the Danger, that Es enſue from this Me- 3 TING «0 


1 


I 


Money by 
Will need not g 
and was to leave her 16 J. a Lear for her Life, by his} een 3 
Will. 5 | though un- 2 We 1 
| certain as to 0 4 A 


Jah] 
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Statute of 
Limitations in 
caſe of a Con- 
tingency does 
not run from 
the Time of 
making, but 
from the Con- 
tingency hap- 
pening. 


mit 


Stowe, for the plaintiff inſiſted, that all Contracts for 
Marriage at an indefinite Time, which are allowed to be good, 


though not in Writing, depend upon the very ſame Principle; 


and he cited 1 Salk. 280. A Promiſe by Parol to pay Money 
on the Return of ſuch a Ship, which did not in fact return 


— nt ona 
till two.. Years after, held by all the Judges not to be within | 


the Statute of Frauds, as the Ship might by Poſſibility return 
within | | the Year; and the Statute extends only to ſuch Pro- 
miles, where, by the expreſs Appointment of the Party, the 
Thing is not to be performed within the Year. Alſo 0 Lord 


7 nn en nn I * 
— eg 


Time indefinite. 
A 


OS A Promiſe to pay Money ot on a Marria iape at at 2 
— 


Lord Mans 74 Chief Juſtice. The Caſe in Viner, ſo far 2 : 


it reſpects the Statute of Limitations, is clearly erroneous; 


for it ſays, the Statute does not run from the Time of the 


Contingency happening, but from the making of the Promiſe; 
whereas the Statute proceeds upon the Preſumption of Laches, 
which can never happen, till after the Contingency is dcter- 


of Trial ; for it is no teſtamentary Contract, but a Matter to be 
weighed in all it's Circumſtances by a Jury. 


Den fon Juſtice. The Statute of Frauds expreſsly mentions 
Caſes, that are not to be performed within the Space of a Year. 
This confines it to ſuch as are * fo, at the Time of 


makin W- 


Wilmet Juſtice. I have no Doubt. The Rule laid down 


in Salkeld i is the true Rule. 


—— 


Poſtea delivered to the Plaintiff 
o 


In the Caſe at Bar, I have have no Doubt. As to the 
Mice, which is the ſecond Queſtion, it 1s immaterial, 
And, as to the firſt 34 had it been intended as an Evaſion of the 
Statute of Frauds, it might have been- conſidered at the Time 


8 0 


is too fully ſettled. 


reported there. 
the Statute muſt be conſtrued ſtrictly: 


— 
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Ingle: againſt Wadworth and ac IS 2 2 4 


N Replevin, one Defendant was found guilty, and the other One of two 
1 acquitted. The Queſtion was, whether the latter. could 


have his Coſts under the Statute, 8 S 9 N. 3. c. 11. feet. I. 
Lord Mansfield Chief Juſtice. 


The Court, upon the Principles of natural Juſtice, has a 
ſtrong Bias, to entitle the Defendant to Coſts 
It is faid, that a Replevin is an Action of 


— 


Treſpaſs, and as ſuch is within the St 


mentioned in the Statute has always been co 
The Caſes are 
us at preſent to conſider that Statute with a Latitude: 


Treſpaſs, vi & armis. 


: But the Caſe 


But the Treſpaſs 


rued to be 


rong, to permit 


The 


Court has uniformly conſtrued it ſtrictly, and therefore Trover 


was never allowed to be within it. 


| The Caſe of Dibbins and Cooke, Stra. 1005. is not fully 
Lord Hardwicke took it to be ſettted, that 
and therefore, though 


that was an Action of Treſpaſs on the Caſe, being for a Nu- 


ſance ; 


| was held not to be within the Statute. 
For Replevin is by no Means any 


Caſe than. the preſent. 
kind of Treſpaſs. 


Defendantsin 
Replewin can- 
not have his 
Coſts upon 
Acquittal. 


yet, not being an Action of Treſpaſs vi & armis, it 


This is a much ſtronger 


ö 


The Statute 27 Eliz. which creates the Court of Exchequer 


and among others Treſpaſs. 


Chamber for Error out of this Court, mentions divers Actions, 


But in 2 Roll. Abr. 434. it is 


held, that Replevin was not an Action of Treſpaſs, and there- 


fore, Error in Replevin would not lie in that Court. 
ſerved in Dibbins and Cooke, that the Word Treſpaſs, in the 

Statute of Limitations, was held to ſignify all Actions of 
” But that Statute is 1 — liberally, this 
dtatute ſtrictly. | | TR 


Treſpaſs. 


Rule for taxing Coſts for the Detenaunt Gene 


It was ob- 


The 


n. 


2 i 


„ — "7. Of » — —— — ̃ — — — — 
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de, Jo, ol 2 The King again Heydon er af. 


Coſts to be 


paid for not 
trying an In- 


formation ac- 
cording to 


not filed a 
whole Year. 


Notice, tho? 


Morton, Solicitor General; becauſe, iſt. The Information had 
ſecreted the Corporation Books, which were material Evidence 


Term (v. page. 35 1.) to make a Rule on the Corporation to pro- 


| EY had the Books in Truſt, and was not bound to 


defective, he muſt ſtand to the Conſequences. That the 
| Statute which gives Coſts, only if the Information be not tried 
within twelve Months, relates to the whole Merits of the 
' Cauſe, and not to Coſts for not going on to Trial after Notice 
'given ; which are payable without the Aid of the Statute; 1 
I payable on Indictments, payable by Executors, Ce. 


Day, flattered the Proſecutor that the Books ſhould be produced. 


proper Officer for the Cuſtody of the Books, but the Cham- 


' Coſts mult be given, wherever the Proſecutor gives Notice, and 


M iſbehaviour of the Defendant's Agent, by drawing in the Pro- 


This, if proved, would be a very ſtrong Caſe. But it does not 


NF ORMATION (aj the Defendants, for Bribery „ 
the laſt Election for Eveſham. Proſecutor gave Notice of 
Trial, but did not proceed according to the Notice: Where. 
upon the Defendant obtained a Rule for the Maſter to tax 


Coſts: Which Rule Morton moved to diſcharge, ſupported by 
not been filed a Year. 2dly. Philips, the Defendant's. Agent, had 


for the Proſecutor ; though the Court had before refuſed in this 


duce them, as being in a criminal Suit. 


| Stowe _ Aßbburſi Ky Kor Cauſe, that Philip being 


diſcloſe them; Or, if bound, that he never received a proper 
and legal Notice. That, if the Proſecutor's Evidence was 


l Solicitor General, replied, That Philips, from Day to 
So ſworn in his Affidavit. That the Town-clerk was not the 


berlain; who demanded them in Court, and was refuſed. 
[Land Mansfield Chief Judifen: 


By the conſtant Courſe of the Court, and univerſal Practice, 


does not proceed to Trial. No Inttance to the contrary. - An 
Exception is contended for in the preſent Caſe, on account of the 


ſecutor to give Notice, which made him forfeit his Coſts. 


1 f DD appear 


— 


T CC A Ty - So. . Wax 


8 8 


— — 
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appear to be fo. W ſwears, «© that he was flattered 
« ith Expectations; ”_— Theſe are Concluſions, :nftead of Facts. 


He ſhould have ſworn to the Meſſages, and Words which 


paſſed between them; upon which, the Court would have 
formed the proper Concluſion. Nor in fact was he flattered, 
for he ſuboœna'd Robins. His not producing Evidence, which 
he was not by Law — to produce, will not forfeit his 


Principal s Coſts. 


Danis, Wilmot, Juſtices. Same Opinion. Poſter abſent. | 


-Rule for diſcharging the former Rule diſcharged. 


Olding against Arundel; 


CTI ON of Debt on a Bond, given by the Defendant, N 


. as Surety for the Father of a Baſtard Child. Plea, Non of Non ef fac- 


ef Fadum. Webb moved to withdraw this Plea, and plead In- r and plead 


Infancy. 
fancy of the Obligor, on an Affidavit of Surprize; the De- 


| fendant being adviſed, he might give his * in Evidence 


on Non eſt factum. 4 


Norton Solicitor Des contra. Becauſe he appeared to the 
Obligees to be of full Age, being within a very few Months 
of it; and having miſt his Time of Pleading it, the Court will 
not now indulge him in ſo unfavourable a Plea. 


But by the Court. We cannot overturn all the Laws made 
for the Protection of Infants. This Plea 8 to the Merits 
and ſabſtantial Juſtice of the Caſe. | 


Rule was made abſolute. 


Farclaim, Leſſee of b and Others againſf Earl 
SGower, and Others. A . . Pas a, 


N 2 
J Ejectment, the Defendants who ei the Copyhold Qs. m. 


Premiſes, as Lords by Eſcheat, had applied to the Court, one claiming 
'as Lord by 


and obtained a Rule, to be made Defendants on the common Fu... ban 


be admitted 


e in Ej {ment gn again the Tenant in Poſſeſſon by the Leſſee of one a as Heir 


Terms 


1. 
Ge He vs loch, ceſe ohe on Ke EP BS Ad Ae ede 
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1 ; but having never been in the Receipt of the Rents and 
Profits, Aſhburſft moved in laſt Michael mas Term (ſupported by 
' Nares Serjeant, Norton and Morton) to diſcharge that Rule 
.on a Suggeſtion, that the Stat. 11 Geo. 2. did not extend to 
ſuch Sort of Claimants, but to 49nd fide Landlords only, 
tioned in the preceding Clauſe of the Act. The Courtth: 
granted 2 Rule to ſhew Cauſe, and ſaid, if the Tenant rt | 
ſeſſion would act honeſtly and ſtand neuter, they would con. 
ſider what could be done in it, it being a Matter of Impor. 
tance and Nicety ; ſince the Rule as it now ſtands will give 
the Poſſeſſion to the Lords; the diſcharging it, will give it to 
the other Side. | LE 


In the ſame Term it was argued in Court, and Nares Ser. 
Jeant mentioned, Roe on demiſe of Leat againſt Doe. M. 20 
Geo. 2. Common Pleas. 2 Barnes's Notes. Held, that the Court 
cannot admit any one to defend an Ejectment beſides the Tenant, 
except the Landlord only; — And who is Landlord within 
the At? Not He who claims Title, but he who hath fome - | 
kind of Poſſeſſion by receiving the Rent, Sc. Norton men- 
tioned Leſſee of Gore and Scareſbrick. P. 1 G. 3. King's Bench, 
Same Point; and on Motion to make the Claimant a Defendant, 
the Court on ſhewing . refuſed it; becauſe he was not a 
Landlord. 


Harvey, Madocks, Aſpinal, Stowe, and Thurlow, ſhewed for | 
Cauſe, that Lords by Eſcheat are Landlords, and have a Seiſin 
in Law. They need not therefore be in actual Poſſeſſion: For 

which Reaſon, a Lord of a Manor may avow a Diſtreſs, even 
if there be a Tenant in Poſſeſſion. In the Caſes Cited, there 
was no Seiſin in Law. In the firſt, the Queſtion turned upon 
the comparative Validity of two Wills; in the ſecond, upon a 
Title by Purchaſe. That the 11th, 12th, and 13th ſections of 
the Stat. 11 Geo. 2. are material to ſhew, that the Act extends to 
Landlords de Fure, as well as de Facto; for if actual Perception 
of the Rents and Profits be neceſſary, no Heir or Purchaſor can 
have the Benefit of this Act. That the Lord by Eſcheat is the 
| altimus Heres, and Poſſeſſion of the 3 is Poſſeſſion of 
the Heir; therefore, of the Lord by Eſchea In Fenwick and 


. 7 Mad. 70. Held, that it is due 5 Right (long be- 
1 | fore 


— 
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fore this Statute Mich. Term 1 Ann.) for the Landlord to be 

made a Defendant ; elſe the Tenant in Poſſeſſion might com- 
bine with the Leſſor of the Plaintiff, aad ouſt the Landlord 

ol his Rent. In Comb. 209. Said by Holt Chief Juſtice, that 
by the common Rule, no Man is to be admitted a Defendant 
in Ejectment, unleſs he hath been in Poſſeſſion or received 
Rents, and not a mere Stranger. So it ſtood by the Common 
Law. The Statute 11 Geo. 2. meant to make the Perception of 
Rents no longer neceſſary ; elſe it meant nothing. 


Liked Mansfield Chief Juſtice. I don't underſtand the Caſe in 
Barnes. It is however grounded on a Caſe in Strange; which, 


if it be as cited, is clearly wrong. The principal Queſtion 


is of very general Conſequence. We will think of it, till the 
ſecond Day of next Term. There are two Points to be con- 
ſidered. 3ſt. Who are Landlords : that is, Whether a Per- 
ſon, ſtanding in the Place of a Perſon deceaſed, has a Right 
to be admitted a Defendant, though never in the Poſſeſſion 


or Perception of Rents. 2dly. Whether one Perſon claim- 
ing as Heir (which is the Caſe of Fowler here) and another 


as Lord by Eſcheat, (which is the Caſe of Earl Gower) 


though they might have ſuch a Right againſt a mere Stranger, 


can have it againſt each other; for to be made a Defendant, 
they muſt beg the Queſtion in diſpute; viz. That he is Heir, 


or that he is Lord by Eichen which he cannot be, if the other 


is Heir. 


Afterwards, in this preſent Term, Lord Mansfield declared, 
that the Court had ſtill ſome Doubts. That in Gore and Scareſ- 


brick the Tenant oppoſed both the conteſting Landlords, which 


varied the Caſe. That in the Caſe out of Barnes, the Con- 
teſt was between the Heir at Law, and the Deviſee of a Copy- 
hold Eſtate without Surrender to the Uſe of the Will. So 
reported by Bathurſt Juſtice. The Deviſee had therefore no 


colourable Title. 9xzere, What was the Practice before the 


Stat. 11 Geo. 2. A Statute may correct Errors in Practice; 
but that does not preclude the Court from making the ſame 
Regulations by it's own Authority, or even carrying the Matter 


farther. Thus, by the Statute for the Amendment of the Law, 


Ha Man diſmiſſes his own Bill in Chancery, he ſhall pay taxed 
| 7 Colts, 
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Hiftery of 


Ejectments. 


3 | 


Coſts, and not 40g. 3 The Court might "A made this 
Rule, without the Aid of the Statute: And, in Lord Hard. 
wicke's Time, the Court has gone much farther. If the Plain. 
tiff went on to ſet down his Cauſe for Hearing, and then dir. 
miſt his Bill, it is not within the Statute ; but the Court made 


the ſame Rule in both Caſes. Juære alfo, whether there can 


be any Reaſon for making any Landlord a Co- defendant, ang 


not admitting him to defend ſolely, when the Tenant gives up. 


the Poſſeſſion? Another Argument was ordered in the latter 
End of the Term; when it was argued by | 


Harvey for the Defendants. | 


That two Writs of Ejectment were formerly in Uſe, 
Ejectione Firmæ and Quare ejecit infra Terminum. Judgment 
in the former was for Damages, in the latter to recover the 
Term. In 14 Her. 7th, The Experiment was firſt tried to in- 
troduce Judgment to recover the Term in Ejectiune Firmæ, in 
the King's Bench; and in 17 Hen. 8th, in the Common Pleas, 
From this Period it became a Method of trying Titles. Many 
Judges thought the Action of Treſpaſs a better Way; be- 
cauſe by ſpecial Pleading the Title — be there ſet forth, | 


and all Surprize prevented. 1 


The firſt Improvement made, was ſetting up a Caſual Ejec- 
tor, about the Time of the Troubles. 1 Keble 705. In the 


Time of Rolle Chief Juſtice, a new Rule was invented, to ad- 


mit the Tenant a Defendant. SH. 368. Sid. 24. Lilly Arr. 
-497. But the Court would not oblige the Tenant to make a 
Defence, though the Landlord offered to indemnify him. Cooles 
Practice of C. P. 99. 6 Geo. 2. Same Point 7 Geo. 2. Barnes 
114, and 8 Geo. 2. Barnes 120. Theſe were before the late 


Statute. 


In Comb. 330. A Motion not to make Lord Bath a Defend. 
ant, becauſe Rent was paid to Lord Montague only; but be- 


cauſe Lord Bath had a Reverſion, the Court admitted him. 
So Truſtees and Mortgagees have often been admitted De- 
fendants, though never in Perception of the Rents. 


4 The 
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The Rule long before the Act of Parliament was, that mere 


Strangers ſhall not be admitted as Co-defendants, but 


ſuch as are not Strangers may. Comb. 209. Salk. 257. 


A Lord by Eſcheat is no Stranger to the Poſſeſſion. -Lord | 


gBuchhurſt's Caſe. 1 Rep. A Lord by Eſcheat is favoured by 


the Law, and ſhall have all hs Deeds, Charters, &c, deli- 
vered to him. | 


Upon the whole, the Court inclined to make the Rule ab | 
ſolute, for diſcharging Lord Gower 'from being a Co-defend- 


ant; whereupon Harvey propoſed, which was accepted, that 


Proceedings on the preſent Ejectment ſhould be ſtaid; that Earl 


Cower, &c. ſhould bring another, and admit the Leſſor of the 
Plaintiff in the preſent Cauſe a Nefendant, and ſhould thy the 


Cauſe at the next Aſſiſes. So the preſent Rule was * 
till after the Trial ſhould be had. 


| Lord Mansfield Chief Juſtice. In all real Actions, at 8 


Law, before Statute Weft. 2. wherever Tenant of the Freehold 


made Default, the Reverſioner or Remainder Man had a Right 


to come in, and defend the Poſſeſſion. Becauſe, if een | 


was had againſt the Tenant in Poſſeſſion, it turned the Eſtate 
of thoſe behind, to a Right. T his is however expreſsly alc 
lowed by Statute We eft. 2. c. 3. I ſhould wonder therefore, 
how it ever could be a Doubt, whether in Ejectments, before 
the Act of Parliament, a Landlord ſhould be admitted to defend, 

when the Tenant refuſed ; eſpecially, as he was allowed to be 
a Co-defendant with his Tenant. It is ſomewhat ſtrange, 
that two Acts of Parliament, at five hundred Years Diſtance, 


viz, Weſtm. 2. and 11 Geo, 2. both upon the fame Point, ſhould 
be made, as introductory of a new Law, which was provided 


for, by the Common Law, long before. 


4 2 Sittings 


— 
— 
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sittings at Guildhall after may Term 1762, 


2 and. others Aſſignees of Moore | againſ 


Bedford. 
Aſſignmentof OO R E, ding his cee on the W b | 
6-3 nach willing to give a Preference to ſome favourite Creditors, 


Man's Stock made an Inventory of all his Goods and Stock in Trade (ſome 


in Trade in 


favour ot par- few Particulars excepted, to the Amount of about one hundred 


ticular Cre- 


ditors, jf Pounds) and at Midnight, made a Bill of Sale of them, in truſt 


, to pay thoſe Creditors their full Debts; leaving Debts to the 


Fenmirted, is Amount of nine hundred Pounds 9 for. Next Morn- 
ing he abſconded, and a Commiſſion of Bankruptcy was after. 


fraudulent 
and void. 


Wards taken out: And this Action was brought by the Aſſignees 
againſt the Truſtee, to recover theſe Goods for the Benefit of 
the Creditors in general. | 


Lord Mansfield Chief Jails There is no Doubt but that 
a Trader, before an Act of Bankruptcy committed, may pay 
a fair and honeſt Creditor, not only in Money, but in Goods; 
and not only actually pay him, but give him a Security which 
will be valid. The Caſes have gone as far as they could go; 


in his Contemplation. The Caſe of Cock and Goodfellow. 10 


Mod. 489. ſtood upon a different Ground. The Transfer of 


the Stock, for the Benefit of the Bankrupt's Children, was 
doing no more than the Court of Chancery would have ordered 
to be ſpecifically done. Small and Owdly, 2 P. Vins. 427. 
went farther. It was thought to go full far enough. The 


Bankrupt was a Goldſmith, and had a ſeparate Adventure in the 


Wine Trade, which ſeparate Adventure he aſſigned to a parti- 
cular Creditor ; and held to be good; But had he aſſigned the 


Whole of his Stock in Trade, it would have been N be⸗ 
cauſe the very Decd of Aſſignment makes him a Bankrupt; he 
not having any thing left to trade upon. The Deed itſelf 


would be an Act of ———— 


Other Caſes, that have fince been adjudged, were, where 
All the Effects were aſſigned over; but I never gave my 
Opinion _ thoſe Caſes, without at the ſame Time declaring, 

that 


— 


even where the Debtor had the State of his Circumſtances | 
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— 


chat an Exception of Part (that was fraudulent only) . 
got make the Aſſignment valid. 
In the preſent Caſe, they have made a Deed which creates 
an Inſolvency. The Aſſignor muſt go off the next Morning; 
elſe his Poſſeſſion will be colourable. The Intereſt, which is 
omitted in the Aſſignment is too minute, to make a Difference. Z 3 | 
The Aſſignor has given up all his Power of Trading, for the | 
future. His very Sign and Sign-Iron make Part of the Goods 
aſſigned. - And another ſtrong Badge of Fraud is the ſuſpicious 
Hour, at which the Tranſaction is done; being only twelve 
Hours before he actually went off, I am ar clearly of 
3 Opens that the Deed is fraudulent s and void, | 
N | 


jury found a verdict for the Plaintiffs. 


The End of Hilary Term 2 Geo. 3. 1 762. 


— —— — 
1 ˙ MM — — — —_ — OO 


Faſter Term 


2 Geo. 3. 1762. In the King's Bench. 


Montefiori arainf Men. 


YOSEPH Montefiari, a Jew, vin . in a 3 A Note, given > nz E 
Treaty; his Brother Mo/es, to aſſiſt him in his Deſigns, fraudulentiy, 


to carry on 2 
and repreſent him as a Man of Fortune, gave him a Note Marriage 


for a large Sum of Money, as the Balance of Accounts between es 


him and his Brother Toe Wo which Balance he (Moſes) ac- . | 
knowledged 
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ec 


Though given 
without any 
Contider- 
ation. 


awarded the Note to be delivered up, which Jęſepb refuſed ty 


kidowledget to i in his Hands; though, in N no ſuch 
Balance or any thing like it, exiſted. After the Marriage had, 
Moſes reclaimed this Note, as being given on no Conſideration, 

and the Matter was referred to Arbitration. The Arbitrator; 


do; upon which the Court was moved for an Attachment 


| againſt him, for Non- performance of this Award; and on his 


Part a Croſs Motion was made, to ſet aſide this Award; on a 


Suggeſtion, that the Arbitrators were miſtaken in point of 


Law. 
Lord Mansfeld Chief Juſtice. - 


The Law is, that where, upon Propoſals of Marriage, third 
Perſons repreſent any thing material, in a Light different from 


the Truth, even though it be by Colluſion with the Huſband, 


they ſhall be bound to make good the Thing, in the Manner 
in which they repreſented it. It hl be, as repreſented to be. 
And the Huſband alone is intitled to Relief, as well as when the 


Fortune, Cc. fo miſrepreſented has been ſpecifically ſettled on 
the Wife: For no Man ſhall ſet up his own Iniquity as a De- 


fence, any more than as a Cauſe of Action. The Arbitrators 


therefore being clearly miſtaken in point of Law, the Award 


* be ſet aſide. - 


| Deni fon and Wilmot Juſtices, of the "ey Opinion. Foſter 
abſent. 


Rule for the Aba diſcharged, e for c ſetting aſide 


the Award made abſolute. 


| * 6 2M... 2 6. | Maxwell against Mayre. > 


* 


Scots Manu- 
factures may 
be . in 
England by 
Wholeſale 
without a Li- 


cence from 


the Hawker's 


SFr HYD. on, 
 . See Hil. 1 Geo. 3. page 271. 


0 RD Mansfield Chief Juſtice delivered the Opinion of, 
the Court very briefly, thus: That we are all of Opinics! 
that the Linen Manufacture of Scotland is now the Linen Ma- 


nufacture of this Kingdom: that all Arguments drawn from 
* N 1 | OP 


Office, 


1 


Nee. 22 222 Lowe againſt Jolliffe . . / Ms. „22. 
FO! . 
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Uſage to the contrary are out of the Caſe ; as upon Enquiry at 
the Hawker's and Pedlar's Office we find, that no ſuch Uſage 
3: And therefore, | 


* the Plaintiff 


N — m 


— 


N a Trial at Bar on an Iflue out of Chancery, Devi iſavit Subſcribing Loma 
vel non, concerning Lands in Worceſterſhire ; the three , 4 


| ſubſcribing Witneſſes to the Teſtator's Will, and the two ſurviving Pear to the 


Teſtator's 
ones to a Codicil made four Years ſubſequent to the Will, tnfanity, con 


and a dozen Servants of the Teſtator, all unanimouſly, ſwore "24% by =—_ 
him to be utterly incapable of making a Will, or tranſacting any dence. But 7 


other Buſineſs, at the Time of making the ſuppoſed Will and 1956. _— 264 - 


3 int 7 : . kinn. 413. 
Codicil, or at any intermediate Time. To encounter this Evi- Skins. GE 


dence, the Counſel for the Plaintiff examined ſeveral of the No- 44 A 4 1. f 


bility, and principal Gentry of the County of MWorceſter; who 


frequently and familiarly converſed with Mr. Folliffe, the Teſ- 2 22 As « 


tator, during that whole Period, and ſome on the Day where- 


on the Will was made; and alſo two eminent Phyſicians, who 5 52 CEE ſr 


occaſionally attended him ; and who all ſtrongly depoſed to his 

entire Sanity, and more than ordinary intellectual Vigour. They v1 ( SE A oF 
alſo read the Depoſition of the Attorney, who drew and wit- . —= 

neſſed the Codicil; who was dead, but his Teſtimony per- 9 SG 74 
petuated in Chancery; and who ſpoke very circumſtantially to 

the very ſound Underſtanding of the Teſtator, and his pru- 
dent and cautious Conduct, in directing the Contents of his | | 

Codicil. They alſo offered to examine Mr. Rupert Dovey, an 2 

Attorney of unblemiſhed Reputation, who drew the Will; mes 8 5 
whereby he and another were made Executors in Truſt, to ſell _— 2 
Part of the Eſtate for Payment of Debts, with a Legacy of Witness. 

200. each for their Trouble, Before the Will was conteſted, 1 

Dovey had fo fag acted in the Truſt, that he had contracted for, 1 Vent 347. 

85 actually fold, Mr. folliffe's Chambers in the Temple, to 2% . 

r. Gaſcoigne Frederick; but, in order to be a Witneſs of 3 v. Was, 

Jolliſfe's Sanity, had voluntarily releaſed his Legacy. The * 42 2 _ 
Counſel for the Defendant ſtill objected to his Competency, 

it, As being an Executor in Truſt, and ſo liable to Actions. 

2dly. As having acted under the Truſt ; whereby, if the Will 


FOE. þ hs | | Was 


* 
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was ſet aſide, he became liable to anſwer Mr. Frederick, for 
the Damages ſuſtained by an illegal Sale of the Chambers. 


And they cited 1 Sid, 51. 115. 1 Keb. 134. Mr. Frederic, 
being in Court, publicly offered to enter into a Rule, to take 


no auge of the Event (however it might turn out) for 


the Sake of publick Juſtice. But the Court thought there waz 
no Occaſion for it. | | OO 


And by Lord Mansfield Chief Juſtice. We don't now 4 
here, to take our Rules of Evidence from Szderfin and Kell, 
In a modern Caſe of Holt and Tyrrel [which appears in ! 
Barnard. Rep. in the King's Bench 12, to have been in P.] "Ep 
Geo. 1. 1727. ] it was held ina Trial at Bar, that a Truſtee might 
be a Witneſs without releaſing; and where is the Difference 


between an Executor in Truſt, and another Truſtee? His be- 


ing liable to Actions makes no Difference; for ſo are all Agents, 
and yet they are allowed to be Witneſſes. 


Wilmot Juſtice. I remember another Trial at Bar, wherein 


it was held, that a Deviſee in Truſt might be a Witneſs. 


And no Diſtinction was taken, between his acting or not. 


Holt and Tyrrel was then cited, and relied upon. Deniſon and 


Foſter Juſtices abſent. 


Mr. Dovey was accordingly ſworn ; and upon the whole 
it appeared to be a very black Conſpiracy, to ſet aſide this 


_ Gentleman's Will, without any Foundation whatſoever; the 


FARE bj. 


See the King 
againſt Nacys 
and Gelly. P. 
3 Ges. 3. 


Defendant's Witneſſes being ſo materially contradicted, and 
ſome of them ſo contradicting themſelves, that the Jury, after a 
Trial of fifteen Hours, brought in a Verdict for the Plaintiff, 
to eſtabliſh the Validity of the Will, and Codicil, after an Ab- 


lence oi five Minutes, 


The Chief Juſtice then declared himſelf fully perſuaded, that 
all the Defendant's Witneſſes, except one, being nineteen in 
Number, were groſly and wilfully perjured ; and called for 
the ſubſcribing Witneſſes, in order to have committed them 
in Court, but they had withdrawn themſelves. However, a 
Proſecution of ſome of them, for Perjury, was ſtron, recom- 


ded by the Court. The three teſtamentary Witnc#/-: wore af- 
terwards convicted. e | 


Ares 


tty made. 


——— Term 2 Geo. 3. K. B. 


—— 


Nares 850 cant, Morton, e Stowe, Abbur, Dan- 


dridge, for the Plaintiff. 


Norton Solicitor General, Han Sers De Grey, Huy, 
Yates, and Bearcroft, for the Defendant. 


7 


st. Devereux againſt Much e 7 A = 
VS UET Ta 

pus ANNAH Meredith was removed 5 — 
Much Dew Church to St. Devereux. St. Devereux appeals to 
the Seſſions, who ſtate ſpecially, that Szſannab's Maiden Set- 
tlement is in St. Devereux ; That the Settlement of John 


Meredith, her pretended Huſband, is in the Pariſh of Llan- 


garron; That it was proved by the Oath of James Bowen, 
that he and one William Fones were preſent 7th Feb. 1758, when 
Jobn Meredith and the ſaid Suſannah were married at the Pariſh 


Church of St. Devereux, by the Miniſter thereof by Banns; 258 


and that the Entry in the Regiſter ſtands thus; 1758, Fe- 
bruary 7. Jobn Meredith and Suſannah Fenkins were Mar- 
ried by Banns; But that neither the Miniſter, the Parties, 
or the Witneſſes ſigned the ſaid Entry; nor was any other En- 
The Seſſions were therefore of Opinion, that ſuch 
Marriage was not legally proved, and confirmed the Order of 


Removal. 


 Gryfydd Price ſhewed Cauſe, why theſe Orders ſhould not 
| be quaſhed 


that by Stat. 26 Geo. 2. Marriage without Pub- 


to ſhew that, 
Banns were 
actually pub- 
liſhed or the 
Marriage Re- 
giſter regu- 
larly fignedy 
to eſtabliſh 
a Marriage, 
guoad a Pa- 
riſh Settle- 


46 


lication of Banns, or Licence, is abſolutely null and void. That 


Bagns are now as much eſſential to a Marriage, as Livery to 
2 Feoffment, or Atteſtation to a Will of Lands. And here 
is no Proof, that Banns were ever publiſhed. | 


But the Court, without hearing Counſel on the other Side, 
thought the Proof of the Marriage ſufficient; and by Lord 
Mansfield Chief Juſtice. 
tor Jactitation of Marriage, perhaps it may be neceſſary to 


prove, that all the Solemnities of the Marriage Act have been 


punctually and regularly complied with: But, God forbid, 
that in other Caſes (the Legitimacy of Children and the like) 


In a Suit in the Eccleſiaſtical Court 


5 | | | the 
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2322 


Quarter Seſ- 


ſions has a 
Juriſdiction 


over Con- 


— ö ö ſpiracies. f 


mmm 
the uſual preſump tive Proofs of Marriage ſhould be taken away, 
by this Statute. It was canvaſſed in Parliament, at the Time 


when the Act was made, and univerſally agreed, by all whoſe 
Opinions were worth having, that it would not become ne. 


ceſſary, to prove the Publication of Banns, Cc. Beſides, here 


the Publication of Banns 1s actually proved, both by the Entry 
in the * and the parol Evidence of N. 


But, I think the Miniſter nine . in not making 


the Entries regular, according to the Act, and that the At. 


torney General ſhould exhibit an Information againſt him ex 


 Officio. For, upon his Accuracy, may depend the Proof of 


Pedigrees (which begin now to be very difficult) and he Deſ- 
cent of real, Eſtates. | 


Wilmot Juſtice accordant. Deniſon and Foſter abſent. 


Both 8 8 * by the Court. 


320. The King 2 8 


1 UC AS, ſupported by Morton and 3 moved to arreſt 

the Judgment on an Indictment, found and tried at the 
Meſiminſter Quarter-Seſſions; which ſtates, that Antentene 
Riſpal, Henry Bolney and John Delaporte, wickedly and un- 
lawfully did conſpire, &c. falſely to charge and accuſe one 
Fohn Chilton, © that he had then lately taken out of 


a Bag, a Quantity of human Hairs, which Bag was con- 


e tained in a Bale, which conſiſted of five Bags of Hair, 


make it up, than have his Credit blaſted: 


* of the Goods and Chattels of the ſaid Antoniene Riſpal: —— 


That Bolney and Delaporte, in purſuance of the ſaid Conſpiracy, 
ſaid to Chilton, that he was a Man of Credit, and had better 
And that A. 
Riſpal, in further Purſuance of the ſaid Conſpiracy, unlawfully 
and wickedly did extort from ſaid Chilton 30/7. and a Pro- 
miſſory Note for 337. as a Compoſition for the ſaid Offence, and 
to deſiſt from Proſecution :— Whereas the faid Chilton was never 
guilty of the ſaid or the like Offence,—to the Damage of the ſaid 
Chilton, to the evil Example, &c. againſt the Peace, &c. 


The 
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The Exceptions taken were, 1ſt. That the Juſtices at Quarter- 
geſſions have no Juriſdiction over Conſpiracies, any more than 
over Perjury, Uſury, and Forgery; it not being ſpecified in 
their Commiſſion, nor given them by any ſpecial Statute. 
2dly. The Indictment does not charge them to have conſpired, 

to fx any Crime on the Defendant; but only taking Hairs 
out of a Bag, which might be a lawful Act. 


' Norton, Solicitor General and Baynham ſhewed for Cauſe, _- "= 
iſt, That the Quarter Seſſions, under the general Words of their | Z 
Commiſſion, have Cognizance of all Crimes, that tend, either 
directly, or conſequentially, to a Breach of the Peace: That 
Conſpiracies have this Tendency, in the ſame Manner as Libels; 

which are indictable at the Seffions, without being ſpecified 
in the Commiſſion. So is Extortion alſo; and this is a Con- 
ſpiracy to extort. 2dly.. The Charge is a Conſpiracy to extort 
Money; (that is the End of the Contrivance; the Means are 
infignificant) And that R ipal did adtvally extort ; — 
which is a ſubſtantive Charge upon Him; and therefore, 

quicungue Vid datd, there is Ground ſufficient, for the Court to 
give Judgment againſt Ry pal. 


Lad Mansfield Chief Juſtice. 


This Caſe lies in a narrow Compaſs. 1ft. The firſt Queſtion 
is, Whether the Juſtices at Seſſions have a Juriſdiction over 
Conſpiracies. No Authority has been cited to ſhew, that 
they have not, nor that they have. It muſt therefore be de- 
termined upon general Principles. The Caſes of Perjury, 
Forgery, e Uſury, ſtand upon their own ſpecial Grounds ; A . 26] 
and it has been determined, that the. Juſtices have no Juriſ- ay : 
diction there. This Offence of Conſpiracy is a Treſpaſs ; 2 AA. 
and Treſpaſſes are indictable at Seſſions, though not committed * 2 
v & armis, They tend to the Breach of the Peace, as much 
as Cheats or Libels, which are eſtabliſhed to be within the 
_ Juriſdiction of Seſſions. As therefore there is no Authority to 
the contrary; I think, that the Juſtices had a Juriſdiction 
Here. = | | 


vol. I. 8 Adly. 


* | — 0 
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Geting I- 
ney out CI a 
Man, by con- 
ipiring to 
charge him 
with a falie 
Fact, is in- 


Adictable, whe- 


ther che Fact 
charged be, 
or be not, 
criminal in 
itſelt. 


Collufive - 
Notes to 

an Edition of 
the Statutes, 
will not take 
it out of the 
King's Prin- 
ter's Patent. 


— 

2dly. Whether a fafficient Crime 5 laid in this Indictment, 
to enable the Court to give Judgment. The Crime laid is an 
unlawful Conſpiracy: This, whether it be to charge a Man 
with criminal Acts, or ſuch as only may affect his Reputatiom, 
is fully ſufficient. The ſeveral Charges in the Indictinent ate 
not to be conſidered, as diſtin and ſeparate Counts; but a 
one and tne ſame united and continued Offence, purſued through 


it's different Stages. And then it is clear, that the Whole wil 


amount to an indictable Offence ; viz. The getting Money out 
of a Man, by conſpiring to charge him with a falſe Fact. 


Deniſon, Fofter, Wilmot Juſtices accordant. 


Rule for arreſting the Judgment diſcharged. 


The End of Eaſer Term 2 Geo. 2. 1 762. 


Trinity Ter m 


2 Geo. 3. 1762. In Chancery. 


tt a Cunningham. and others. 


E F E N D AN *. in conjunction with ſeveral Book- | 
ſellers, was publiſhing in weekly Numbers, 2 Digeſ 
of the Statute. Law, containing the Statutes at large, 
methodized under alphabetical Heads, with large Notes from 
Lord Coke and other Writers of the Law, He had contracied 
with Strahan and Woodfall, the Proprietors of the Patent for 
printing Law Books, to print this Work, and it was print- 
| ; N ed, 


/ 
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Fo 


8 at als Preſs. Baſtett, the King's Printer (whoſe Patent 
extends to all Statutes, and which was confirmed, as againſt all 
common Printers, in the Caſe of Baſhett and the 2 e ity of : 
Cambridge, B. R. M. 32 Geo. 2. ) filed his Bill againſt the Pro- 
prietors and the Law Printers, for an Injunction; 
now moved for, by Yorke Attorney General, Sewell and De 
Grey, on the Authority of that Caſe, and the Reaſons urged 
in that Argument; and alſo, becauſe the Notes ſubjoined 
to the preſent Work appeared to be colluſive, and merely 
calculated to ſhelter a pirated Edition of the Statutes. 


Perrot, Blackſtone, Wilbraham and Wedderburn ſhewed for 


which was In; 


” 
— 


But Chancery 
will not de- 

cide between 
two contend- 


nia 


Cauſe. Iſt. That this Book was not within the Meaning of the 


Letters patent, being a Work of Labour and Induſtry, and in 
1 Method intirely new. 2dly. That, as they had printed at a 
privileged Preſs, there could be no Ground for an Injunction; 


without determining the reſpective Merits of the two interfering 


Patents, both of which were ſanctified by long Uſage. And 
though the Law Patentees in their Anſwer die any 
Property in the Work, and therefore the Plaintiff prayed no 
Injunction againſt them, yet an abſolute Injunction could not be 
granted againſt the Proprietors, without virtually including the 


Law Printers; for if they were forbid to print anywhere, they 
were alſo forbid to print at their Preſs. 


Lad Chancelles was of Opinion, that the Work was entirely 
within the Patent of the King's Printer, and that the Notes 
were merely colluſive. But he would not interfere between the 
two contending Patents, in the ſummary Method of Injunction; 

but left them to adjuſt their reſpective Rights, in due Courſe of 
Law, He therefore ordered an Injunction to ifſue, to reſtrain 


the Proprietors from printing, at any other than a Patent Preſs: 


Which, as Woodfall and Strahan were ſecretly in League with D 


Baſeett, and were at that Time jointly concerned in a new 


Edition of the Statutes, was equivalent to a total Injunction ; 


the Law Printers finding Means to elude their Contract with 
Cunningham. | 


„ 


In 


ing Patents, 
by the ſum- 


ry Way of 


unction. 
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In the King's Bench. 


= 70! TH The "2 BY gal 2 Harriſon Chamberlain of Londen, 
Py-Law, that TANDAMUS, to 4 dd the F WIT UA of the 
3 — City, having ſerved an Apprenticeſhip with a Member of 
be free of the the Clothworker's nn and being himſelf made free of 
hs rol the ſame. 
good. 
| The Chamberlain returns, that J. S. was by T rade a But- 
cher, and that, by a By-Law of the City of London, all Perſons : 
exerciſing that Trade ſhall be free of the Butcher's Company; | 
and therefore he refuſed to admit him to the Freedom of the 
City. Upon this Return, the Validity of this By-Law way 
argued by Yates for the Crown, and Eyre for the Chamberlain; 
and upon the Whole, the Court was of Opinion, that the By- 
Law was a good one ; and that the Caſe of Wannel and the 
Chamberlain of London, M. 12 Ges. 5. Ser, 67 5- on a ſimilar 
By-Law, with reſpect to the Joiner's Company, was s direct 


10 point; and therefore allowed the Return. 


0 A 3. ue, SILL Hart qui tam 1 Hawkins. 


Defendant on EFENDANT was charged in Execution for a Penalty 
- + ee recovered 'on a Qui tam Action, for exerciſing a Trade, 


be diſcharged contrary to the Statute 5 Elix. Baynbam moved on the Statute 


| ing Rik eld, 32 Geo. 2. c. 28. to diſcharge him from the Moiety of the 
Lord's 2 Penalty, belonging to the Informer, upon his giving up all his 
32 Go. 2. Effects upon Oath, according to the Proviſions of that Statute. 
* Norton, Solicitor General contra; Becauſe this would preju- 
dice the Intereſt of the Crown, which is intitled to the other 
Moiety ; and it is clear, that all the Proviſions in the Statute 
32 Geo. 2. extend only to private Parties, and not to the King; 
nor can the Intereſt of the King be ſevered from that of the 
Informer, till after the Debt is levicd, and in the Hands of 


the Sheriff, 


% 


 Baynham inſiſted, that the 8 was 1 ſeverally 

for each, and that the Intereſt, was thus ſevered by the Judg- 
x ment, and not by the Execution only. 5 
Lord 
4 | 


Z 
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lord Mansfield Chief Juſtice. I don't ſee how it is poſſible 
to bring this Caſe within the Act. Muſt the Defendant part 
with his whole Subſtance to the Plaintiff, for his one Moiety ? 
Muſt the Crown be left totally deſtitute ? Not one of the 
Proviſions in the Act can apply to the Caſe of the Crown. | 
Theſe Acts have had a very long Exiſtence, and there is no 
Precedent in this Court of a Diſcharge on a Nui tam Action, | 
which is a ſtrong Reaſon for diſallowing it now. I apprehend, 
ks there is no Severance of Intereſt between the King and the 
' Taformer, till the Levying of the Sum upon Execution ; and 


E then the Sheriff ſevers it. 


Deniſon Juſtice. You may enter Judgment, either jointly or 
| ſeverally, for the whole Penalty, or for the diſtinct Moieties ; 
but the more regular is, to enter it jointly for the 


Whole. 


Foßer Juſtice. Same Opinion. 


Wilmot Juſtice, It is clearly the Suit of the Informer, till e ev 4 „„ 
FTxecution. He may be nonſuited; and alſo the Privilege of Fi 
an Attorney has been allowed to take place in theſe Actions; 7.5 Th 
neither of which could happen, were it Fn upon as the 5 
| Suit of the Crown. 


Rule, for diſcharging the Defendant from the Informer's 
Mey. — by the whole Court. 


* ff g 2 2 againſt Randall. Aud 0 7 


URFORD entered into Articles with Bird, to ſerve hind Q. If Action 


in the Silk Manufacture for five Years, and to work at lies for fe. 
ducing a Ser- 


the uſual Hours. Bird articled to employ, and pay him Wages, vantatter Re- 
And they mutually bound themſelves in the Penalty of 100 J. = 


to perform theſe Articles. Randall ſeduced Burford from Bird's der Articles 


from the Ser- 


Service; upon which, he brought his Action againſt Burford vant for his 
for the Penalty, which he recovered, and received it the 2gth 0p 5 
2 


of March 1762. And the preſent Action was u h 

pon the Caſe, 3 . 
as of Hilary Term laſt, againſt Randall, for ſeducing the Plain- 39 al 9 * 
tit's Servant. Verdict for the Plaintiff; ang 20. ſub- 


ject to the Opinion of the Court. 
8 5e 5 Aal 
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Ajbhurſt for the Defendant argued, - that the Action would 
not lie, there being no Injury to the Plaintiff: That Burford 
had a Right to leave the Plaintiff's Service; and if ſo, t wa 


no Wrong in the Defendant, to ſeduce him. By inſerting a 


Penalty bs the Articles, each Party has eſtimated the In. 
jury which might accrue, by the Breach of the Agree. 
ment. Burford might have tendered the Penalty, and left 
the Service. Had he left the Service firſt, and the Plain. 
tiff had received the 100/7. afterwards, that would have been 
a Waiver of the Injury. A Recovery by Judgment, as in the 


preſent Caſe, amounts to the ſame thing; being equivalent 


to Tender and Acceptance. The Plaintiff is therefore ſatisfied, 
for whatever Damage and Injury he ſuſtained, by the Loſs of 


Burford. What the Caſe would have been, if he had brought 
his Action againſt Burford on the Covenant, and not. for. the 
Penalty, is now immaterial. But having made his Election, 15 


he is now bound by it, and can bring no Action to recoyer 


any farther Satisfaction. 


Stowe, for the Plaintiff; — This Defence, being Res inter 


| alies acta, ought to have been pleaded. The Articles ſtil] ſub. 


fiſt. It is not ſaid, that on e of the 100 J. the Article 
ſhould. be void. 


Hora Mansfield Chief Juſtice. The true Queſtion 3 1s, Whether 


the Penalty was intended as a ſtipulated Alternative for the 


Whole of the Covenant, in the Nature of ſtated Damages. 


I defire to hear another Argument. 


Deniſen be. At Common Law, if a Plaintiff recovers 
for a Penalty, he can't maintain an Action of Covenant after- 
wards. The Queſtion is, if Judgment be recovered for the 
Penalty, whether it is not an entire Satisfaction for the whole Ar- 
ticles; or whether the Plaintiff can have two Satisfactions for the 
tame Inj ury. Suppoſe an Action on Debt on Bond, and Judg- 
ment for the Plaintiff; and a Reſcue or Eſcape happens; and af- 
terwards the Debt and Coſts are paid: No Action lies for the 
Reſcue or Eſcape, for the Plaintiff has received a Satisfaction. 


Foſter Juſtice. Suppoſe a Recovery had on an Action of Co- 


venant, for plowing up Meadow Ground, at ſo much per Acre, 
as is uſual in Leaſes. Can an Action of ä be afterwards | 
brought, for the ſame Injury ? 


1 | | Vita 


by 
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Debt, and cannot now reſort back to the Covenant. My Doubt 
is this; the Action againſt Burford, taken either Way, is an 


dictment would lie for the Seduction, but the contra: ry is now 
ſettled. Yet ſtill the Action lies for the Wrong done. For 
this Vrong there was an Action veſted in the Plaintiff, at the 
Time of the Seduction oommĩtted : What has now taken it 


| out of him ? 


Deniſon Juſtice. This Action 4s for 8 brought bs 
the ſome Plaintiff, who has already had a Satisfaction for thoſe 
Damages, againſt a third . 


Wilmot Juſtice. Though it be the ſame Sink, yet he has 
received Satisfaction diverſo intuitu; for Breach of Contract, 
not as an Atonement for the Offence. 


Vide M. 3 Geo. 3- 1762. 


Eggleton againſt Smart. 


IN Replevin : —— M*Phedris moved for E as in 
Caſe of a Nonſuit, for not proceeding to Trial. — Eyre 
ſhewed for Cauſe, that as both Plaintiff and Defendant in Re- 
|  plevin*are conſidered as Actors, either of them may 3 
down the Cauſe to Trial; and that, if Defendant gives No- 


bo give Coſts againſt him. That, in the preſent Caſe, no No- 
tice has been given by the Plaintiff ; and that there is no In- 
_ Nance of this Act of Parliament being carried into Practice, 
in Actions of Replevin. In Reply, a Caſe out of Barnes 


The Statute has never yet been extended to Actions of Re- 
plevin in this Court, and therefore | 


Let the Rule be diſcharged. 


Heron 


| Action upon Contract. But the preſent Action is upon a Tort; 
ex delicto, vel ex quaſi delicko. It was formerly held, that an In- 


was cited on behalf of the Defendant. But by the whole Court. 


Wilmot Juſtice. The Plaintiff had his Election, to bring 
Covenant, or Debt for the Penalty. He has choſen to bring 


In Replevin, 
no Judgment 
as in Caſe of 
a Nonſuit for 
_ of ing the 


N, bi 


tice, and does not go on to Trial, the Rule of the Court Cr | 
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A Judgment 
in Common 
Pl-z5 no iſſu- 
ble Plea 
(when falſe in 
Fact) within 
the Meaning 

of a Rule for 
Lime. 


Deviſe of an 
Annuity for 
Life, and a 
Direction that 
the Annuitant 
ſhall receive 
no Wages af- 
ter the Teſ- 


tator's Death; 


do not imply 
a Condition, 


that the An- 


nuitant ſhall 
continue in 
Service. 


Replication the Defendant demurred, and Plaintiff joined in 


8 


Heron against Heron. 


6 EFENDANT obtained a Rule for Su to plead, 


pleading iſſuably, rejoining Gratis, and taking ſhort 
Notice of Traal. Afterwards the Defendant pleaded a Judg- 
ment in the Court of Common Pleas; upon which, the 
Plaintiff ſigned Judgment: And now Defendant moved to {: 
aſide this Judgment, for Irregularity. But, it being proved 


by Affidavit, that the Plea was in fact a falſe Plea; the Court 
held, that this was not an iſſuable Plea, within the Meaning 


of the Rule for Time; and therefore, diſcharged the Rule 
for ſetting aſide che Judgment, with Coſts. 


Mol yneux again Scott. 


RESPASS, for taking the Plaintiff's Cattle. The De 
fendant juſtifies, as being a Diſtreſs for the Arrears of 


an de of 25 J. per Ann. deviſed to him by Thomas Mah 


neux Eſq; deceaſed, and charged on Lands in Lancaſhire, The 
Defendant was many Years a menial Servant to Mr. Molyneux, 
who in a Codicil to his Will, dated 2oth May, 175 5, deviſed the 
ſaid Annuity to him and his Aſſigns, for the Term of his natu- 
ral Life, with a Power of Diſtreſs for Non-payment. And 
then, after ſeveral other Bequeſts, he gives to the ſaid Defend- 
ant, all his Wearing Apparel, and then adds, “* And I do 
hereby direct, that the ſaid William Scott ſhall not have any 
* Wages for his Service, for the Time he ſhall ſerve my ſaid 
Son or my Wife, after my Death, by reaſon of the ſeid 
« Annuity herein before given him.” The Plaintiff replies, that 
after Mr. Molyneux's Death, the Defendant continued in the 


Service of his Wife and Son for a ſhort Time only, and then 


departed of his own Accord, without their Conſent. To which 


Demurrer. 


Wallace for the Defendant infiſted, * this was an . 
Annuity in the former Part of the Codicil; and that there 1 
nothing in the latter Clauſe, to make it conditional. No Ser- 


vice is impoſed on the Annuitant; the Teſtator only meant, that 
5 | 7 | > he 


4 


tl 


al 
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his Year, and would thereby be intitled to Wages: to prevent 
which the Teſtator directs, that he ſhall have no Wages, for 
the Time that ſhall elapſe after his Death. Any other Con- 
ſtruction would impoſe a Servitude for Life. And it is remark- 


the Annuity, and the ſuppoſed Condition. 


Yates for the Plaintiff argued, that in Wills no preciſe For- 
mality is requiſite to create a Condition; it is ſufficient, if the 
Intent of the Teitator appears; and then, the Court will in- 


which it is collected. The Words, By reaſon of the ſaid An- 
rity in the ſecond Clauſe, create a conditional Bequeſt. An 


Annuity to one, quod Praſtaret Confilium, held to be condi- 
tional. Co. Litt. 204. Deviſe to A. and that he ſhould be 


Caſe. If the Defendant does not perform the Direction, he 
fails in the Condition, for which the Annuity was granted ; 
diz. that he ſhould ſerve without any Wages. | 


Lord Mansfield Chicf Juſtice. 1 kad Doubt upon the 
firſt Reading of this Codicil, nor have any now. —— The Intent 
of Wills is certainly to be gathered, from the Whole taken to- 
gether. 
Sa of the Teſtator muſt be carried into Execution, if found 
to be agreeable to Law. This Intent muſt be collected from 
what are called neceſſary Implications, or more properly, from 


| fame, in a Court of Law and a Court of Equity. 
Wills, there is a tacit Condition annexed, both in Law and 
Equity, that whoever would derive a Benefit under a Will, 
muſt acquieſce in the Whole of it, e disjointed the 
Parts. 


Having laid down theſe general Rules, let us now conſider 
the preſent Caſe. If, from the Words: of the Will or Codicil, 


with the Teſtator's Wife an Son, I ſhould hold it to be clearly 


he ſhould not enjoy the Annuity 3 * 00; for . A 
yearly Servant, He muſt continue in the Family to the End of 


ſuch as are probable. The true Conſtruction of Wills is the 
In all 


any Intent ſhould appear, that the Defendant ſhould live on 


nt "op eon 
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able, that many other Bequeſts intervene between the Gift of 


8 force the Condition, however unconnected the Clauſes from 


Chaplain, held to create a Condition. Plowden. Scholaſticas 


Rules for the 
Conſtruction = 
of Wills. 


No preciſe Form of Words is neceſſary; but the 
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cConditiqnal. But no ſuch Intention appears. The Codicil i; 

_ drawn with legal Aſſiſtance and Advice, as plainly appears on 
the Face of it. The Annuity is a Gift to His own old Servant; | 
not one who was about the Perſon of his Son, which might 
have been an Inducement for the Teſtator's deſiring him to ſtay 

there. The Gift is to Him, and his Mans, to enable him 
to ſell it if he pleaſed; which it would be impoſſible to do, if 
it were defeaſible, whenever he abſented himſelf. The Words, E 

far the Time be ſhall ſerve,” prove to me, that the Servant 
had his Option, and was not compellable to ſtay, under Pain | 
of Forfeiting his Annuity. Beſides, 25 J. per Annum is not an 
Equivalent for Wages, Board-wages and Cloaths ; all which 
might be withheld, under this Direction of the Codicil. On 
theſe Circumſtances of the Caſe, and a full Conſideration of the 
Whole of the Codicil, I ground my Opinion ; and not on the 
Want of any technical Words,” or formal Arrangement of. 


Clauſes. . 
Deniſon, Foſter, Wilmot, 3 of the ſame Opinion. 


* for _ Defendant. 


4 „ The King again} Harris, Alderman of G and 
gd ö | others. 


e 1 Information was fled againſt the Defendants, for Mal- 
e Practices relating to the Admiſſion of Freemen in the 
tremelß City of Glauceſter, previous to the late general Election in 1761, 


tremely 
ſtrong, to The Proſecutors now moved, to enter a Suggeſtion on the 


Place of © Roll, that a fair Trial could not be had in the County of the 
_— 15 City of Glouceſter, and for an Award thereupon, that the Trial 
Formation. ſhould be had in a neighbouring County, viz. the County of 
ö Ghucefter at large. Affidavits were read to prove, that all the 

Aldermen, Sheriffs and Coroners, were intereſted, on the 
| one Side or the other, ſo that a fair Jury could not be returned. 
* On the other Hand, a Liſt was produced (verified by Affidavit) 
1 55 of near ſix hundred Perſons qualified to ſerve as Jurors, above 

eighty of which were Non-Freemen. And a ſpecial Jui 
was already moved for, in this Cauſe, and granted. 
5 2D 


© For 
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For the Defendant was cited the King and Burton, Trin. 27 

and 28 Geo. 2. in which, the Court would not change the 

venue from the Town to the County of Nottingham, for the 

Trial of an Information, for a falſe Return to a Mandamus for 

fling up the Corporation; notwithſtanding an Affidavit made 

by the Defendant, that all the Burgeſſes were intereſted in the 

| Queſtion of civil Right, and that forty-eight Jurors could 

| not be impanelled, without including ſome of the Burgeſſes. 5 


For the Proſecutors were cited, the Mayor of Poole and 
Bennet, Trin. 4 Geo. 2. Stra. 874. where the Venue was chan- 
ed, becauſe the Corporation was intereſted in the Cauſe : and 
the King and Norwich. Cliſt's Entr. 741. where ſuch a Sug- 
geſtion was entered on the Roll, as now moved for, which 
is the more regular Way: and the Motion was rejected in 
the King and Burton, becauſe it was to change the Venue, 
and not to enter a Suggeſtion. And in the King and Gamon, 
about three Years ago, a Certiorari was granted to remove an 
Indictment from Glamorganſbire, on an Affidavit, that an 

impartial Trial could not be had there. | ES | 


Lord Mansfield Chief Juſtice. The Motions are very different; 
To change the Venue, which is ſaying, that the Cauſe of Action 
or Indictment aroſe elſewhere; and, as in the preſent Caſe, 
to continue the ſame Venue, and by a Suggeſtion on the Roll, 
to have a Trial in another County. For though a fair Trial 
can't be had in the proper County, yet the Venue ſtill remains, 
to direct the Court in their Choice of a neighbouring County, 
where a fair Trial may be had. However, as ſuch a Sug- 
geſtion when once entered, cannot be traverſed, we muſt be 
fatisfied, that there is not a Poflibility of a fair Trial in 
the proper County. And I don't think, that the Imputa- 
tion of Partiality is clearly made out at preſent. There is 
no Point of Intereſt now to be tried; nothing that can be a 
leading Precedent for the future. The Crime to be tried is, 
the not having admitted Freemen in due Time to vote at the 
laſt Election. The City will rather be intereſted againſt the _ 
Defendant, than for him. When a ſpecial Jury is to be ſtruck 
by the Officer of this Court, in the Preſence of the Parties, 
the Sheriff or other returning Officer is a mere Cypher. And 
, 3 yet 


a. 
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Informations 
for Bribery at 
Common 
Law, ſhould 
be cautiouſly 
granted. ſince 
the additional 
Penalties by 
Statute. 


— — 
yet the Affidavit — only to the Partiality of the Return, | 


And had it ſworn generally, that the Citizens were all Partial, 
yet it gives no Reaſons nor F acts from which that Opinion; 10 
formed. The Rule muſt be diſcharged. | 


Deniſe Juſtice of the ſame Opinion. The Court never en. 
ters Suggeſtions on the Roll, but upon the cleareſt Proof of 
Facts, or elſe from fome Matter 8 8 95 on the Face of che 
Record. 

 Pofter Juſtice of the fame MO Ra 25 


Milmot Juſtice of the ſame Opinion. 


1 E4 E. The King againſt | Pitt and Mead. 
2 


AH:E Defendants were convicted on an Information « 
Common Law, for Bribery at the laſt general Election 

at beter; Piti being the bribing Agent, and Mead the 
Voter bribed. And being brought up this Term for the 
Judgment of the Court, a Doubt was ſtarted: from the Bench, 


what Judgment the Court could, or ought to give, upon the : 


preſent Proſecution; it being within the Time of Limitation, 
(via. two Years) eſtabliſhed by Statute 2 Geo. 2. c. 24. which 
inflicts a Penalty of 500 J, to be recovered by any common 
Informer; and enacts, that, after Judgment had againſt the De- 


fendant, or his being any otberwiſe lawfully convicted of 


«« Bribery, &c. in Elections, he ſhall incur a Diſability of 
voting and enjoying any Franchiſe in a Borough. Whereupon, 
the Court directed it to be argued 1 at the Bar; and it was ac- 


cordingly argued, by 


Norton . Morton and 7. Bur let for the De- 


fendants, That this Court can give no Judgment ; becauſe, 1. 


The Juriſdiction of the Court, to grant Informations for Bribery 
in Parliamentary Elections, was taken up upon Truſt, and is 


warranted by no Principle of Law. In the Abingdon Caſes 


1754, the original Rule was againſt one Spinage, for Bribery 


in | the Election of a Mayor, which "OT a Common Law 
S- 1 5 Franchiſe 


— 
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raked was certainly right. The next was haſtily granted 
againſt Mr. Thrale, for Brib ry ih the Election of a Member, 
but was made up, and came to nothing. Afterwards, inthe 
Berwick Caſes, the Rule was taken up equally haſtily, nds 
founded upon a falſe Induction. Becauſe Bribery in the Elec- 
tion of a Corporate Officer had been puniſhed by Information, 
it was argued, that @ fortiori it ſhould be fo puniſhed in Elec- 
tions of Members of Parliament. But this was not a juſt 
Conſequence ; ; becauſe, 2. Though Bribery in Parliamentary 
Elections was always puniſhable at Common Law ; yet till 1754 
it was never puniſhed, by Information in this Court. It was 


Commons, by the Lex Parliamenti, and not elſewhere, or by 
any other Law. This Court has nothing to do with any Pro- 
ceedings at Elections to ſerve in Parliament. There is not an 
Inſtance in the Books or Records, wherein Election Bribery - 
has been puniſhed here, though the Practice is very antteat, 
In 4 Inft. 23. it appears, that one Long of Weſtbury was fined 
by the Houſe of Commons for Bribery ; and they have in- 
flicted Fines in other Caſes, a& upon one Arthur Hall, for pub- 
liſhing a Pamphlet that reflected on the Houſe. 4 Inf. 23. 
<dly, Suppoſing this Court to have a Juriſdiction, yet no Judg- 
ment can be given on this Record. Nemo bis punitur pro eodem 


be puniſhed twice, if any common Informer thinks proper to 
bring an Action for the 500 J. on the Recovery of which, a 
Diſability is alſo conſequent. Athly. If any Judgment can 
be given, it can only be the ſame, that the Court has given 
ina fimilar Caſe. K. and Luctup. T. 9 Geo. 2. Stra. 1048. In- 
formation upon Stat. 9 Ann. c. 14. againſt Gaming, to recover 
the quintuple Value. On Conviction the Court thought they 
could give no other Judgment than Ideo conuiFus, and leave 
the Informer to recover the Forfeiture, by an Action on the 


Perjury, which is an Offence at Common Law ; when new 
_ Penalties were ſuperadded by the Statute of Elizabeth, though 
there is a particular Proviſion therein, that nothing in that Act 
ſhould ſtop any Proceeding at Common Law; yet it was never 
known, that a Proſecution was carried on upon both the 
Common Law and the Statute. gthly. No IS can 
„„ 5 here 


= 


cognizable in the High Court of Parliament, in the Houſe of 


delifo; and yet, if Judgment be now given, the Defendant may 


Judgment. The Reaſon is the ſame in both Caſes. So in 


4 


— 
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at Common Law was not ouſted by this Statute. 2. That. 


here be given, but what muſt interfere with the Statute Penattic,, 


velled at two Species of Offences; one, which was a Crime at 


3 


The Legiſlature therefore meant, that this Penalty chalked out 
by the Statute ſhould be the Whole of the Puniſhment inflicted, 
and be recovered by that Method _—_ which i is there pointed 
out by Parliament. | 


Rind Mansfield Chief Jultios, The Statute of 9 Ann. is le. 


Common Law, that of deceitful Gaming; the other, which 
was not ſo, Winning more than 10 J. at a Sitting. Probably the 
Conviction of Luckup was for that, which was no Crime at Com- 
mon Law; and then the Court could certainly give no other 
Judgment. | | 


| Deniſon Juſtice. I was Counſel for Luckup. The Pro- 
„ anon finding it difficult to prove a Fraud, had recourſe to 
the other Clauſe, for Winning above 10 /, 


Wilmot Juſtice. In my Note of the King and Luckup, Lord - 
Hardi:cke expreſsly took N otice, that the ann was not 


fattoribus in Parcis, a Statute-Penalty is inflicted. But Lord 


Remedy is not ſuperſeded thereby. 9. and Orbell. 6 Mad. 
42. An Indictment was allowed for cheating in a Foot- 


the Banks of the River Wye, for which ſpecial Remedies are 


Indictment for keeping a Gaming-houſe, for which, by Stat. 


for 330 Jraudulent Winning; 


Dav vy and Burland Serjeants, and a for the Proſecutors, 
argued, 1. That, where an Offence ' is puniſhed by a ſpecial 
Statute, the Common Law Puniſhment is not thereby taken 
away. 2 Hal. P. C. 191. By Stat. Weſt. 1. c. 20. De Mal- 


Coke in his Comment holds, 2 Inf. That the Common Law 
Race; notwithſtanding it was within the Time of Limitation 


for bringing an Action, as appears by ſearching the Record, 
K. and Stanton. 2 Show. 30. Information for cutting down 


provided by a Stat. 5 Elix. And argued thereupon, that the 
Information would not lie; but the Court held otherwiſe, and 


gave Judgment for the King. K. and Dixon, 10 Mod. 336. 
33 Hen. 8. a Penalty is inflicted. Held, that the Indictment 


this is an Offence, whercof this Court has criminal Cognizance. 
| | And 


c 
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—— 


And by Lord Mansfield Chief Juſt 


ce. We are well ſatisfied as 


to that, ſo that you need not argue it. And note, the Ar- 
gument of the excluſive Cognizance of the Houſe of Com- 


mo 


ns was only urged by Norton Solicitor General. 3. The 


Legiſlature, if it pleaſes may ſay, that a Man ſhall be twice 
puniſhed for the ſame Offence. The Statute intended the new 
Penalties, as cumulative, over and above the Common Law Pu- 
niſhment. There are no Negative Words to annihilate the Juſ- 
tice of the Common Law. And it is held, Sal-. 460. 1 Hawk. 
P. &: 178. that affirmative Statutes, which inflit new Pe- 
nalties, are cumulative, and do not ouſt the Common Law 


| Remedies. _ 


Afterwards, in the ſame Term, Lord Mansfield Chief Juſtice 


| We are very glad this Caſe has been ſolemnly argued, in order 
to ſhew the Ground, upon which Informations of this Kind have 


delivered the Opinion of the Court. 


been granted. Whatever Effet it may have upon the preſent 
Caſe, it will certainly be of Uſe hereafter, to make the Conſe- 
quences of thus interpoling more fully conſidered. 


Upon Search it- appears, that, ſince the Stat. 2 Geo. 2. no 


Informations for Bribery at parliamentary Elections were ever 
granted, till about the general Election in 1754. The Prac- 


tice was begun by a Miſtake. 


have no Doubt, but that Bribery at Elections, taken generally, r 
puniſh- . 


uniſhable at Common Law. But it able at Com- 


was always and 1s ſtill, 
„ex debito mon Law. 


not follow of courſe, that the Court is oblige 


jufitie, to grant Informations for ribery at Elections of Mem- 


ers, ſince the makin 


lach very ſevere Penalties. 
| —— — ZH— —u— pi⸗ nt 


= Tho firſt Abingdon Caſe was for Bribery in the Election of a 
Mayor; an Offence for which there was no extraordinary Re- 


It was taken for granted, that H. S 
the Caſe of the King and Spinage at Abingdon was concluſive to Fl 7149 | 
this Species of Bribery alſo; which it certainly was not. We Bribery at 


parliamen- 


g of the Statute, 2 Geo. 2. wh 


medy provided by Statute. 


In the ſecond Caſe, the King and Thrale, it was too haſtily 
concluded, that if an Information was proper to go for the 
one, it was much more proper for the other, which is a 


ich inflics 


— — . 


ſtill 


_”— 
A C 


1339. | 


4 | Trinity Term 2. Geo. 3. K. B. 
ſtill greater Offence. I am confident, that if that Caſe "TY 
been fully confidered and argued, the Court would have re. 

quired a very ſpecial Caſe, before they would have granted 
the Information. When I came here, I thought it a ſettled 
Point, and that if the F act appeared, the Information had 
always gone of Courſe. The firſt Caſe in my Time has the 
Windſor Caſe. That alſo went off. And the preſent is the 
firſt, that was ever proſecuted to Effet; which has brought 
on the preſent Difficulty of giving Judgment; which muſt 
immediately have occurred before, if ever any Criminal had 
been before brought up for Judgment. As it is, the Court 
will certainly hereafter lay a great Streſs on the Circumſtances 
which have now occurred, in future Motions for Informations 
of the like Kind. We have not the leaſt Doubt but that the 
Offence, notwithſtanding the Statute, ſtill remains an Offence _ 
at Common Law. It is proper it ſhould remain fo, to pre. 

| vent a Collufion ; that this Offence, which is of deep Malig- 

And ſuppoſed nity, may be proſecuted at the Suit of the King for the public 
to continue ſo Benefit; the Statute Remedy being only recoverable at the 
<4 we Silit or a private Informer. The Statute itſelf ſuppoſes it to 

| remain puniſhable at Common Law, by the Words, or any 

other fe lawfully convicted, which refer to ſome other Pro- 
ceedings, than thoſe which the Statute has pointed out. Whether 
the Court will ever hereafter grant Informations for this Of- 
fence, till the Time of Limitation is expired, will be Matter 
of future Conſideration. There may fometimes be very good 
Reaſons for granting them; but the Court for the future will 
exert their Diſcretion, only upon very particular Circumſtances, 
and when the Caſe is well nen. 


an. If 


| Judgment for For the preſent Caſe, * 8 has an Eye to the Penal- 


1 at des which may hereafter we recovered, in the Puniſhment 
ectio 1 
AMI CA _— Which Was Tix x Months Im "Tmpriſonment, for tbe 


gent, 2 and three Months, for Mead Tead the Voter. +. 


Correſpon- 


. Bulk TO Gould aga:; by Jones. 
; - dent ſathcient 
| W925.) Evidence to N the Trial of an Ifue out of Chancery, before Lord Mw 


diſprove a 


Man's Hand, field Chief Juſtice, at the Sittings in Middleſex after Term, 
i was . whether the Name 0 one William Jones, ſub- 


never ſeen 


him write. | 4 | - ſcribed | 


Trinity Term 2 Geo. 3. K. B. 


ſcribed to a Declaration of Truſt, was genuine; and, to prove 

the Hand-writing forged, a Witneſs was produced, who had 
frequently correſponded with Jones, but had never ſeen him 
write. And, upon Debate, Lord Mansfield held him to be a 
good Evidence, and his Teſtimony was accordingly admitted. 


Morriſon again/} Kelly. 


'S the Sittings in Mzddleſex after Term; this Action came 


on to be tried, being for a malicious Proſecution, in in- 
dicting the Plaintiff for keeping a diſorderly Houſe. To prove 
the Fact, the Clerk of the Peace for the We eftminſier Seſſions 
attended, with the original Record of the Acquittal. 


Norton, Solicitor General objected, that there ought to be a 
Copy of the Record granted by the Court, before which the 
Acquittal is had, in order to ground an Action for a mali- 

cious Proſecution. But it was ruled by Lord Mansfield, That 
7 though this is neceſſary, where the Party is indicted for Fe- 
lony, yet the Practice is otherwiſe in cafe of Miſdemeſnors. 


The End of Trinity Term 2 Geo. 3. 1762. 


You F. 


Michaelmas 


No Copy of 
Acquittal 
need be grant- 
ed by the 
Court, to 
found an 
Action for a 
malicious 


Proſecution, 


exceptin caſe 
of Felony. 


Takeas Cor- 
Sus for detain- 
ing à Child 
under Age 
from her Fa- 
ther, and 


Rule for 


" Information 


256 


3 Geo. 3. 1762. In the King's Bench, 


The King againſt Ward. 


NV R - O N Solicitor General moved: for a Habeas . 


to Mrs. Ward, to bring in the Body of Elizabeth Vernon, 


an Infant under twenty-one, who had eloped from her Father, 
and lived at Mrs. Ward's Houſe, who was her Aunt, and was 


ſuſpected to be going to Scotland, with the Privity of Mrs. Ward, 


in order to marry an 41r:/þ Officer; Mrs. Ward having not only 


refuſed to reſtore Miſs Vernon to her F ather, but ao "ou her 


from him by Force. 


Per Lord Mansfield Chief Juſtice et Cur. Take your Ha- 
Seas Corpus, and let Mrs. Ward ſhew Cauſe, _ an Infor- 


mation ſhould not be filed 3 her. 


Expulſion 
from a Qua- 
ker's Meet- 
ing, and Rea- 
ſons aſſigned 
intheir Books, 


not a Libel. 


The King againſt Hart. 


Os T moved for a new T rial. It appeared, that Mary 

Ferom the Proſecutrix, was a Quaker; but, being leſs rigid 
than the reſt of her Sect, the Brethren, according to their uſual 
Diſcipline, firſt admoniſhed her, for frequenting Balls and 
Concerts; then ſent Deputies to her, and laſtly expelled her; 
and entered as a Reaſon in their Books, For not practiſing 
«© the Duty of Self-denial.” This was ſigned by the Defendant 


their Clerk. The Proſecutrix ſent her Maid for a Copy of the © © 


Entry, which was delivered to her by the Defendant, and was 


the only Act of Publication proved. She thereupon moved 


the Court for an Information for a Libel, which was denied: 
4 BY | Whereu pon 


Michaelmas Term 


ET t . . , . Gs - on LT Oe” oy 


b A, 


7 
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im 
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Whereupon ſhe preferred an Indictment, which was found at A 
A Nottingham Seſſions, and removed into B. R. by Certiorari, | — 
and tried at laſt Nottingham Aſſiſes, before Mr. Juſtice Clive; 1 
who left it to the Jury, and they brought in the Defendant 
Guilty. It was argued to be irregular, to leave it at all to the 
Jury, upon ſuch an Evidence only of Publication. 5 Mod. 167. 
But as the Judge was diflatisfied with the Verdict, the whole 
Tranſaction being merely a Piece of Diſcipline (in which the 
Court ſtrongly concurred) They for that Reaſon granted the new 
Trial, in the firſt Inſtance, without any Rule to ſhew Cauſe ; 
Serjeant Hewit having attended to watch the Motion, on the 
Part of the Proſecutrix, and confeſſed the Diſſatisfaction of 
Juice Choe at the Verdict. | 


Bird againſt Randall Hide. 1285 373. 0 e 1948; 
1 F 2 FAC 


HI / Caſe was again argued by Norton Solicitor Gamer — r 

for Plaintiff, and Morton for Defendant, who argued, cing a Ser- 
that if this Action would lie, Actions would lie for Seduction, _ 
during the whole Time originally ſpecified in the Articles; and __ 8 
yet nobody can be now guilty of Seduction, as the Service is — by = a 
at an end, by Agreement. And he cited, Cro. Elis. 2 37- — 


leaving him. 
Hutt. 98. Cock and Fenner. Hob. 66. 7 


Lord Monsfield Chief Juſtice. There are two Queſtions in 
this Caſe; 1ſt. Whether in caſe the 100/. had been actually 
paid to the Plaintiff before the Commencement of this Action, 


he could then have maintained it. 


Fs Whether the Payment of it after the Commencement 
of this Action, and before the Trial, makes any, and what, 
Difference. 1ſt. In reſpect to the firſt, we muſt conſider the 
true Conſtruction of all Articles guarded with a Penalty. Upon 
theſe, there are two Remedies to be purſued, at the Option 
of the Party injured. He may, as often as the Articles are 
broken, have foties quoties an equitable Relief, upon the Foot- 
irg of the Articles themſelves, for a partial Breach of Con- 
tract. If the Servant abſents himſelf a Week or a Month, the 
' blaſter may recover a proportionable Satisfaction in Damages. 
But there is beſides, another Remedy given in Terrorem, by 
way of Puniſhment, beyond the Value of the Injury done, and 
therefore 


þ 


| | m made to the 
| * 7 Plain dite 
dog . 


e 
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— 


therefore called a Penalty. It carries with it a more ew equi. 


away by the Exaction of the Penalty: Otherwiſe, it would be 


Action brought, no Action could poſſibly lie e the pre- 


In A Hons on 
the Cale, Sa- 
tis faction 


pending the 
Suit will take 
way his 
Remedy. 


2nd? (Idle, 10 


table Satisfaction given to the Party, who will rigorouſly inſiſt 
upon it. This gives Riſe to many Suits in Equity, to reliete 


againſt the Penalty. And when Equity conſiders it only 28 2 
Security, to 1 the Performance of the Thing, it will 
relieve againſt it; when, as a rigorous Puniſhment, it 
will not then interpoſe. But when a Man once takes the Pe. 
nalty, he totally diſcharges the other Party from any future Obli. 
cation, and has recovered all that he can ever claim under the 
Articles, The Articles are gone, and abſolutely determined. 
In the preſent Caſe, the Maſter has elected the Penalty; : the 
Servant cannot return again ; and therefore, there is a total End 
of the Art icles, as between the Maſter and Servant. 


As to the Seduction, a bare Solicitation. to leave the Maſter 
is doubtleſs no Cauſe of Action. It is the actual Injury ſuſtained, 


that grounds the Suit. For the Servant may be unable to pay | 


the Damages, and therefore the Law ſubjects the Seducer. 
But here there is no Injury remaining : The whole is done 


adding to the Penalty, beyond the Agreement of the Parties 
The Penalty is the ſtated Ground. Whoever takes another 
Man's Servant under Fetters, always eſtimates what he muſt 
pay for the Purchaſe of ſuch Service, and virtually deducts it 


out of the Servant's W ages. He computes, that without pay- 


ing ſuch a Penalty, he could afford to give the Servant more; 
if he pays it, he muſt give him leſs. Therefore, we are all 
clear of, Opinion, that, if the 100 J. had been paid before the 


{ent Defendant. 


2dly. As to the ſecond Point: There is no Analogy 
between this Caſe, and Actions upon Treſpaſſes or joint 
Contracts. Treſpaſſers are all equally Principals. In joint 
Contracts, all are bound to anſwer in Solidum, and the Par- 
ty may take out Execution againſt one only, and have on- 


ly one Satisfaction. They are alſo formal preciſe Actions, 


which are ftri&i juris. This is an Action upon the Caſe, 
which I have often obſerved is almoſt equivalent to a Bill in 


Equity. Whatever appears upon the Trial that takes aw 
" 8 | | 5 the 


2 


\ 
2 


* 
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* will take away the Remedy. The Plaintiff woſt 

recover out of the Juſtice of his Caſe. As at the Trial it ap- V. . , 2 CY 
peared, that the Money had been paid, therefore the Action ap- 4 7 & 


Geared to have been broug; t againſt Conſcience. There was wx - 
a Colluſion in the lying by. After Judgment againſt Burford, " N 2. { | 


before he receives the Money, he brings his Action againſt 7 Re f p 9 
Randal; and after having brought the Action, then he receives Lagen 


the Money. Suppoſe a Man brings Action on the Caſe for Goods 
ſold, and two Days after bringing it, he receives the Money; 1 


ſhould have no Doubt, if this appeared at the Trial, that he 


ſhould not recover. We are all therefore of Opinion, that this 
Circumſtance has madeno Difference in the Caſe. The Court, on 


- Motion, would have ſtopped the Action, on — the . paid. 


Poſtea delivered to the Defendant, with 
| Jung of Nonſuit thereupon. 


The Governor and 1 Conn for 3 Lead againſ? 
Richardſon and Others, SCS8Ptove. 4. 


RESPASS for taking their Goods. On Not guilty Lead-mines 
pleaded ; Verdict for Plaintiffs, on this ſpecial Caſe, _ — te 


That Plaintiffs were Leſſees of certain Lead-mines in Alaſtone 


in Cumberland, under Greenwich Hoſpital, rendering for Rent, 
a certain Portion of the Ore acquired, The Mines were 
worked by their Servants, but the Plaintiffs never refided in 
Alaſtone. That for fix Years paſt, the Profits to Greenwich | 


Hoſpital were, at an Average, 1900/. per Annum; but the Profits 
to the Adventurers were caſual and uncertain, nor did it appear 


on the Trial, whether they made any Profits or not. That 
Lead-mines, in the North of England, have never been rated 
to the Poor, till three or four Vears ago, when a few were 

ated, That the Poor have increaſed in this Pariſh, by means 
of working the ſaid Mines. That a Rate was made at Chri/t- 
mas 1760, in which the Plaintiffs were aſſeſſed, and refuſed 


Payment; whereupon a Diſtreſs was made, for which this Ac- 


tion was. brought againſt the Overſeers and the Juſtices . Who 


i granted the Warrant. 


The Queſtion upon the Whole was, Whether the | Plaintiffs * . 3 
were liable, in reſpe& of the ſaid Lcad-mines, to be rated to 


the Relief of the Poor. | . ZI 


Vo L.: | G2 Morton 


* 
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Drawee of a 
forged Bill 
ho accepts 
and pays, or 
pays it on- 
ly, cannot 
recover back 
again{t the 
Payee, 


who did ſo, and paid the Money. A ſecond Bill was drawn, 


Morton for Defendants argued, ' that Coal-mines, which are 


expreſsly named in Start. 43 Eliz. as ratable to the Powe. an 
put for Example only, and intended to extend to other Property 


of a ſimilar Nature. 


But by the Court. Lol Mansfield Chicf Juſtice. The Queſ. 


tion only lies upon the Occupation under the Statute. Inha- 


| bitancy i is out of the Caſe. If any Species of Property is omit. 


ted out of the Statute, the Court cannot extend it, on Reaſon; 
or Arguments ab inconvenienti. It muſt depend on the Worg; 
of the Statute, which only mentions Coal-mines. If it had 
not meant to except others, it would have ſaid in general, 
Mines. There might be a Reaſon, why the Legiſlature might 
only name Coal- mines. Other Mines are of a peculiar Na. 
ture, and governed by particular Laws. The Occupier of Mines 
is quite different from the Owner of the Soil; and there is 2 
Difference between the bare Worker underground, and the 
Leſſee of Land in which Mines may be ſituated. Such Leflee 
may certaily be rated in reſpect of the Land. In Cornwall, 
there never was a Suppoſition, that Mines are ratable. 


ae accordant. F ofter abſent. 
Wilmot Juſtice. In Stat. 3 Elix. as to 8 hs Act 


ſpecifies Cottages erected near Coal- mines, and other mineral 
Works. Which ſhews, that when other Mines are intended 


to be included, they are particularly mentioned. 


Poſtea delivered to the Plaintiffs. 


Price againſt Neal. SES 2 JV. 


ASE for Money had and received for Plaintiff's Uſe: 

On Non afſump/it pleaded ; Verdict for Plaintiff, on this 
ſpecial Cale. | Ped ig 

A Bill of 40 J. was drawn in the Name of one Sutton, on 


the Plaintiff, dated 22d November 1760, which in the Courſe 


of Trade was indorſed to the Defendant, for a valuable Coa- 


ſideration, and Notice of it left at Plaintiff's Boute, the Day 


it became due. Plaintiff ſent his Servant to take up the 128 


_ 


I | 11 
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— 

rſt 1 1761 on Plaintiff, in the ſame Name, which Plain- 
tiff accepted, and wrote an Order thereon, for his Banker to 
pay it; and being ſo accepted, it was indorſed to the De- 


fendant for a valuable Conſideration, and was paid by ſuch Or- 


der of the Plaintiff. It appeared afterwards, that both Bills 


were forged by one Lee, who was ſince hanged for other For- | 


geries. The Defendant acted innocently and bond fide, without 
the leaſt Privity or Suſpicion, and paid the full Value of both 


Bills. The Queſtion was, Whether the Plaintiff can recover 


back from the Defendant, the Money paid on the ſaid gy or 


either of them. 


The Counſel fs the Plaintiff gave up this ren Bill, on 
the Authority of Fenys and Fawler. 25 7. 2 Geo. 2. Stra. 946. 
where it is held, that Proof of Forgery ſhall not be admitted 
on behalf of the Acceptor of a Bill, becauſe it would hurt 
the Negotiation of Paper Credit; unleſs a Difference could be 
allowed, as to the Admiſſion of Evidence on a Trial, and the 
determining the Law, after the Fact is ſettled. As to the firſt 


Bill, which was never accepted, they inſiſted the Caſe was dif- 
ferent. No Credit had been given to that Bill by an Accept- 
| ance, therefore the ſame Inconvenience would not follow. 


Per Cur. This is an Action for * had and received; 


the Condictio indebiti in the Roman Law ; the moſt liberal Spe- 
cies of Actions on the Caſe, If a Man pays Money 6ond fide - 
due, after the Statute of Limitation has run upon it, or pays - 
Money fairly won at Play; it will not lie, to recover it back. 

It will lie; if paid on a Miſtake, or without Conſideration, 

and the like. In the preſent Caſe, nobody knows the Hand 
of the Drawer, but the Plaintiff, The firſt Bill is taken up 


by Him : 


the ſecond is accepted by Him, before it comes 


to the Defendant. The Negligence in the Plaintiff is greater, 


than can poſhbly be imputed to the Defendant. Where the 
Loſs has fallen, there it muſt lie. One innocent Man muſt not 
reheve himſelf, by throwing it on another. 


Poſtea delivered to the Defendant, with Jud gment of Nonſuit. 


The 


202 .| Mich. Term 3 Geo. 3. K. B. 


The King againſt Parſons et al. 


do lefrrna- H E Defendants were convicted on an Information . 

tion for Con- 

| ſpiracy, the a Conſpiracy, to take away the Character of one Kempe 
Fact of Con- and accuſe him of Murder, by pretended Converſations ang 


8 Communications with a Ghoſt, that converſed by Knocking 
| 1 3 and Scratching in a place called Cock-lane. When they were 
other Cir- brought up for Judgment, Lord Mangfield, who tried the In. 
"__ formation, declared, that he had directed the Jury, that there 
4 Iv. TA Avwas no Occafion to prove the actual Fact of Conſpiring, but 
that it might be collected from collateral Circumſtances; and 
ſhould be glad to know the Opinion of his Brethren, whether 


he was right! in ſuch Direction. Nuo Nemo negavit. 


Judgment reſpited till next Term, 


4 . af /c 4; Trott, who as well, Ee. againf? Welch and Swann, 


1 A TION for 200“. by à Cuſtom-Houſe Officer, againſt 
Action to one the Defendant, for having prohibited Goods in his Cuſ- 


Month 
e tody, upon Stat. 26 Geo. 2. c. 21. 83. and a ſubſequent Pro- 


| 27 viſo. § 7. That if the Officer neglects or refuſes to proſecute 

* _ with Effet, within one Month, any common Informer may, 
c n- 

demnation, Defendant pleads a Judgment, recovered againſt him by a com- 


—— mon Informer. Plaintiff replies (by Proteſtation, that this 
uſed. was a covinous Judgment) that he brought his Action, within 


a Month after Condemnation of the Goods. 


Demurrer and Joinder therein. 


85 B. The Seiſure was the 2d of May; the Information - 
the 22d; the Condemnation on the 13th of November. 


The Court held it to be very clear, that the Month men- 
tioned in the Statute: muſt be referred to the Time of Con- 
demnation, provided due Diligence be uſed by the Officer in 
laying the Information, which he had done in the preſent Caſe. 
This attackes the Right of Action in himſelf. By 285 other 
Conſtruſtion, the Statute would be ſhamefully evaded. | 


Judgment for the Plaintiff 
Hunt 


"of 


June 30. 


the Bail. 


| ſufficient Ground to proceed againſt the Bail. 
ſhould inquire into Length of Notice, &c. Motions of this Sort 
would be infinite. 


haged, it may be filed at any Time. 


. Term 3 Geo, „ . 


Pp 4 e 


Scire ſacias was fact out againſt the Defendant's Bail, 
A vis. Milner and Miles, teſte'd Fune 23d, and returnable 
It was left at the Sheriff's Office the 25th of June, 
and the ſame Day a Warrant iſſued: But it was not ſerved on 
Milner, till the 29th in the Evening; and not on Miles, till 
the zoth, being the laſt Day in Term. No Ca. fa. was re- 
turned and filed in the Office, till after 1ſt FJulh, as in Strict- 
neſs it ought to be, before any Proceedings are had againſt 
The Bail ſurrendered their Principal after the Riſing 
of the Court, on the laſt Day of the Term, vis. June the zoth. 
And now Morton moved, that an Exoneretur might be entered 


on the Bail-piece, and Proceedings ſtayed againſt the Bail. 


Norton, Solicitor General, ſhewed for Cauſe; That a Re- 
turn of Scire fect, or two Nichils, on Scire facias, was a 
If the Court 


On the 18th of June, a Non eft inventus 
was returned on the Ca. fa. and lodged in the Office. 


In Strictneſs, the Bail 


lunt ae Cox. 22 /360. 


Scire facies 
againit Baz) 
may be ſued 
ont after a 
Ca. fa. 13 
returucd, tho? 
not regularly 
filed ; and the 
Shortneſs f 
Notice to the 
Bail 15 imma- 


N wy | 
. 2 Buaneſe 
2997.70” | 


If duly 


ought to render the Principal, immediately after the Judgment: 


But, in favour of Bail, it has become the Practice, to ſae out 


a Ca. ja. firſt, in order to ſhew, that the Plaintiff means to 


proceed againſt the Body, rather than the Land or Goods. 
This Ca. /a. is the proper Notice to the Bail; though they 
have, till the Return of the Scire facias, to bring in the Prin- 


cipal. The Filing of the Return is immaterial, being only for 


the Satisfaction of the Court. 
ter (as they ought to have done, and not brought it on, in 


this ſummary Way, by Motion) we might have filed it before 


Replication, and then have replied 1 it. In I yke and Satchwell, 


the Bail of Maravia, P. 21 Geo. 2, a Motion fimilar to the 


preſent ; Lutw. 1273 was Cited, to ſhew, that no Scire Facias 
can iſſue till the Co. ſa. is returned; but in that Caſe, it being 
returned in due Time, and being regularly lodged with the 


Sheriff, though not actually fled, the Court declared, that 


ſuch G of Filing was not an Irregularity ſatficlent to ſet 
aſide the Proceedings. | 


Vor, I. 3 Lord 


Had the Bail pleaded this Mat- | 
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Damages nõt 
yet recovered 
cannot be 


Ft off. 


not maintainable. 


Ry 


La fold Chief Juſtice. The Filing is mere Matter 


of Form. 


De Juſtice. The Practice has been long ſettled. The 


Ca. Ja. muſt lie ſo long in the Office. Both the Return and 


the Filing are mere Matter of Form. If we were once to alter 
theſe Matters of F orm, it would unſettle all the Practice. 


Wilmot Juſtice. If we were to go into Affdavits of the Time 


of Notice, it would be endleſs. The Preſumption of Law is, 
that the Bail always have the Principal in Cuſtody, ready to 


ſurrender him, when the Plaintiff ſignifies his Demand of him. 
The Neceſſity of ſuing out a Ca. ſa. is, only to demonſtrate 


the Plaintiff's Election of what Proceſs he chuſes to purſue. 


The Bail are to uſe due Diligence, and learn that Election in 
the proper Office. 


Rule diſcharged, with Coſts. 


Freeman again Hyett. 


A TION for Money due for a Parcel of Cloth. Dunning 
| moved to ſtay the Trial of the Cauſe, in order to ſend a 


Commiſſion into Portugal, to eſtabliſh a Fact by way of Set-off; 


vz. That in a former Parcel of Cloths, ſent to Portugal, and 
bought of the fame Plaintiff, it appeared on opening the 
Bale, that they were burnt in the * which had 2 | 


lowered their Value. 


Morton Solicitor General 1 That the Set- off was 
You might as well ſet off the Damages, 


which you are entitled to recover for a Battery. You ſhould 


bring your ſpecial Action on the Caſe ; 


tion. 


The 


0 Peng 2 . OO oe, 


And of that Opinion was the Coun. and denied the Mo- 


1 


pot. — 1 


n - 


Mick. Tn 


— 


The King againſt Peter Annet. N 4 


EF ENDANT was convicted on an Taro. for Judgment for 


D 


writing a moſt blaſphemous Libel in weekly Papers, cal- IO 
jed the Free Enquirer ; to which he pleaded Guilty. In con- 
- fideration of which, and of his Poverty, of his having con- 
feſſed his Errors in an Affidavit, and of his being ſeventy Years 
old, and ſome Symptoms of Wildneſs that appeared on his In- 
ſpection in Court; the Court declared, they had mitigated 
their intended Sentence to the following, viz. To be impri- 
ſoned in Newgate for a Month; to ſtand twice in the Pillory, 
with a Paper on his F orehead, inſeribed Blaſpbemy; to be ſent | 
to the Houſe of Correction to hard Labour, for a Year; to 
pay a Fine of 6s. 8 d. and to find Security, himſelf in =P} 
and two Sureties 1n Sol. each, for his good Behaviour, during 
Life. 
The King againſt the Overſeers of Portſmouth. 
HE Overſeers of Portſmouth, on behalf of themſelves Seflions has a 
and the Reſt of the Pariſhioners, appealed to the Borough — | 
Seflions, againſt the Accounts of the late Overſeers ; which _— 
coming on to be heard at Eaſter Seſſions 1762, the Court made counts. 
ſeveral Orders thereupon, to which, ſeveral Exceptions were ky tr) 2 


taken; And upon the firſt of them, viz. that the Seſſions has no hn cava ren mm Þ 
rriginal Juriſdiction relating to Overſeers Accounts, the Court &. fa ＋ 2 | 


quaſhed the Orders of Seſſions; though it was alledged, that 71 HN Sake 2 
the Orders were founded, not on 43 E/iz, but on 17 Geo. 2. 


[ Sittings ter Term. London. 


Winter againſt Trimmer. 


On re- 
JORT ON argued, that where there is a ſpecial ey Keg 
in a Charterparty, You cannot recover more than that Pe- chan the Pe- 
nalty, 1 ; | . nalty of a 
y, in an Action on the Caſe for Breach of the Contract; Charterparty 
A ite x | in Damages, - 
and cited 1 Chan, Caſes. 226. 1 Vern. 350. | by A 
3 ; Norton the Caſe for 1 ; 
| Breach of | MM 


Contract, 


_— 0 * . " = + Sis 6 " " _ —— ” N * SE at nnn 7 - 6. Merc Pm 4 * . * 
4 We N VW rr — TE.” n G . - r EWA ö 
I TOE. a bu IEG = i bo SY N Wo * 24.57. ARES ot gt oy Wes IO IGOR = * n N "IX N * * e £5 "TRI 
2 Ry 40 3 * — 3 * + # * * 2 . SAY Wor nl ** * 3 n a * SY q r i. £ . TOY 
K N 2 N 8 * N 4 * * 5 n 
I I LIES 8 "ha PP 
' 5 1 n 2 > 8 Fa 


396 


— 


Mich. Term 3 Geo. 3. K. B. 


— 


Norton Solicitor General contrs : That, where there is a Pe. 
nalty and Covenants in the ſame Deed, the Party has his Election, 


either to bring Debt for the T'emaney; or Action on the 5 


nant for Damages. 


Lord Mansfield Chief lade In the Caſe between the 


Maſter and Servant, laſt Term (Bird and Randall, Page 373.) it 


was determined, that You may either receive the Penalty aud 
reſcind the Contract, or bring Action on the Covenants and 
let the Contract ſtand. 


Verdict _—_ Morton's N the Defendant. 


eee. . 92. ” 55 er ar geil. Black. 


Inſurance up- 


on Gocd is 
valid for a 
Rejpondentia 
Wray t. 
7 An la 422 


CTION on a Policy of Inſurance. -Ghver had lent. 

Money to Captain Tryon of the Denham India-man 
on a Reſpondentia Bond but inſured as for Goods, Captain 
Tryon had Intereſt on board equal to the Sum inſured. The 
Ship was burnt, and her Cargo. And now the Queſtion was, 
Whether an Inſurance ſhould be for Goods. and Merchandize 1s 
valid, as for a Re eſpondentia Intereſt. N. B. Captain Tryon was 
admitted to prove his own Intereſt ; though excepted to. 


Lord Mansf2ld Chief Juſtice held it to be a ſufficient In- 
tereſt in the Goods ; and that a Mortgagee of Goods might in- 


79 9.2 [+33 1 Sſure thoſe Goods. The Statute 19 Ges. 2. has prohibited the 


Captain (or Borrower) from inſuring any thing, but the Sur- 
plus above his Reſpondentia Bonds. Who muſt inſure the 


| Reft? The Lender. No Fraud can be meant in this Caſe, 
by not expreſſing, that it was on Reſpondentia ; Since it is more 


for the Benefit of the Inſurers to omit, than to mention it; 
(© Becauſe, ut opinor, in Inſurances upon Reſpondentia, 


Proof of the Execution of the Reſpondentia Bond 1 is ſufficient 


<< Proof of Intereſt in the Inſured.) 
Ser ML. 3 Geo. 3. Page 399. 
The End of Michaelmas Tim 3 Geo. 3. 1762. 
5 f Hilzry 


ſaid Morgan refuſed, and afterwards tried it in the Court Baron, *o the County 1 


the Plaintiff and the Steward, for their Contempt. 


Finch's Law 14. and objected, that the Writ was miſdirect- 
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H ilary Term 


3 Geo. 3: 1763 ; In the King” s Bench. 


T he King againſi Morgan and Others, 


N an Action of Treſpaſs, but not Miet. Armis; in order Qu. If a Tele 


to remove a Cauſe commenced in the Court Baron of a 33 


Gentleman in Vales, the Defendant brought his Writ of without Cauſe 
. n 5 p  ſhewn, to re- 
Talt, directed to the Steward, to remove the ſaid Action into move a Plaint 


the County Court of the Sheriff of Monmouthſhire; which the - 


Court Baron 


Court. 


and the Jury found for the Plaintiff, and gave 65s. 6 d. Damages. 
Norton Solicitor General, moved for an Attachment, againſt 
Upon the whole, the principal Queſtion was, Whether the 

Defendant could bring ſuch a Writ, or at leaſt, without ſhew- 


any Cauſe in the Body ＋ it. 


Both which Morton for the Plaintiff denied, and "quoted 
F. N. B. 8 and the Regiſter 5. 


Deniſon Taſtes The Cauſe abe in the Writ belege 
imaginary and fictitious. 


Morton replied, But, Sir, ſome Cauſe ought to be afligned 
on the F ace of the Writ: _ 


To which a0 Anſwer was given. 
Aſhburſt alſo for the Plaintiff in the original Cauſe, cited 


" FORE 1. "A ed, 


_— e 
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e ; 


ed, for et i it was directed, to the Steward, and not to 1 Sheriff 


ſummoning Bailiff, according to the Precedent in Raſtall 
Ent. 245. or, at leaſt, that it ought to have been directed to 


| Hom Suitors, who are 3 the "IP in a Court Baron, 


Norton . T hat the Writ of Tol. ad the Writ of 


Pone are of one and the ſame Nature, but applicable to dif. 
ferent Courts, and that the Pone lies, as well for the Defend- 
ant, as for the Plaintiff. That the Cauſe uſually aſſigned i in 
theſe Writs is mere Surpluſage, and the Direction is ſo too; 
for if the Writ is properly executed, it is ſufficient: And, 


that there are two Sorts of Court Baron; in the one, the Suitors 
are the Judges, in the other, the Steward is, as it were, a 


Judge together with the Suitors. 


After theſe Arguments, Lo Mansfield Chief Juſtice ſaid; 


This Motion is a Motion of Spirit and Vexation. I am not ſa- 


tisfied, that this Writ is a good Writ. But there is no Neceſſity 


to give a preciſe Opinion; for, if the Regularity of the Writ 


is only doubtful, the Court will not inflict any Puniſhment. 


Deniſen Juſtice, I will not give a preciſe Opinion. By the 
"25 lic Law, the Suitors are the Judges in a Court Baron : 
By a ſpecial Cuſtom, the Steward may be Judge. In the Caſe 


at Bar I know not, whether the Suitors or the Steward are 


the Judge: But the Common Law ought to have the Prefer- 


ence, in a doubtful Caſe. As to the Reſt, I am of the fame 
Opinion as my Lord Chief Juſtice. 


| Wilmot Juſtice. I am of the ſame Opinion, but not of a de- 


ciſive one. I have always underſtood, that a Defendant ſhall 


not bring a Writ of To/t, without Cauſe : For the Law will not 


permit the Defendant to remove a Plaint, out of one Court 
not of Record, into another Court not of Record alſo; But 


by the Writ of Pone, he might remove it into a Court of 


Record, vis. the Common Bench: But it is difficult to aſ- 


ſign a Reaſon, for the Difference made between Plaintiff and 


_ Defendant, Except, that if the Plaintiff is retarded in his Suit 
in the Court Baron, and does not chuſe to go at once to the 


£ Courts at e eftminfter, he may remove his Action into the 
County Court. The Necefiity of ſhewing Cauſe was anciently, 


5 | „ | * 


8229 — Mm W: — — K. = 


* 


| for that the Lord had the Right to the Profits and Perquiſites 


Hilary Term 5 Geo. 3. K. B. 


of his Court ; of which he ſhall not be ouſted by the Defend- 
ant, without ſhewing good Cauſe. At this day, it is but Matter 
of Form. But I am clearly convinced, that the Writ is miſ- 
directed; for it ought to have been directed to the Suitors of 

the Court, and not to the Steward ; who is only the Protho- 


notary of the Court. 


The Rule was diſcharged, but not with Coſts; on account. 
of the Doubt concerning the Validity of the Writ. | 


Glover againſt Black. 


H E Caſe (vide pai 396.) being ſpecially reſerved, was Qu. Whether 
argued, by 2. ates for the Plaintiff, and Harvey for the 8 


Defendant. 15 pyoalid for a 
5 4  Reſpondentia 
| Intereſt. 


Yates argued (with whom Lord Mansfield Chief Juſtice ſeemed 
to agree) that the not expreſſing the Inſurance to be on Reſpon- 
dentia, was indeed for the Benefit of the Inſurer; becauſe 
the Inſurer, if Goods are ſpecified, is liable to pay general 
Average; but nothing upon Reſpondentia, unleſs upon a total 
Loſs. And the Inſured upon Goods muſt prove an actual In- 
tereſt on Board, to recover againſt the Inſurer ; whereas, upon 
Reſpondentia, he proves his Intereſt, by only proving the Bond, 
by virtue of a ſpecial Clauſe for that Purpoſe, in every Inſur- 


ance on 3 Bonds. 


Harvey inſiſted. That, if an Inſerance on Goods entitled the In- 
ſured to recover on a Reſpondentia Intereſt, the Inſurer was liable 
to be defrauded. For ſuppoſe Captain Glover had lent Money on 


Keſpondentia: — He inſures as for Goods only. Now, if no Goods 
are ſhipped on his Account, but the Ship comes home without 
any Cargo conſigned to him, he may (as no Riſk was appa- 
rently run). demand back his Premium. But if the Ship be 


loſt, as in fact it was, he may demand (as he now does) the 


Inſurance Money on his Refpondentia. So that, by ſpecifying 


Reſpondentia only, he has a Chance to have his Premium re- 


turned, and runs no Hazard of lofing his Property in the 


Kopongentia Bond; if what is now nn for be Law. 
Lord 
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Lord Mansfield directed the Caſe to ſtand over for farther 
Argument, and defired the Counſel to apply themſelves, par. 
ticularly to the Caſe of Inſurances on Mortgages, and other 
Liens upon Goods. 

| | TT, Vide Term P. following. 


OY . ly | 
1175 62 „ 1460 Howard ex Ja > 6 


i 
| 
$ 7 


C477 
b EM MET was Executor of I. * who owed to IP 
pleading a  220/7. on Bond) and adminiſtered 8 his Effects, except 
* Flea, about 23 J. Afterwards on 13th October 1760, Femmet becamg 3 
Commuſſion 3 Bankrupt, and the Effects, thus unadminiſtered, fell into he 1 1 


1 
RA 


1 


iſſued, is 
liable to Exe- Hands of his Aſſignees. In January 1761, Howard brought., 4 


Cots of; this Action of Debt againſt Jemmet the Executor. Aft 
| 1 5 Sn which, Femmet obtained his Certificate, 6th March 1761, : 
5 | 


Z3rr3o2f4, Which was confirmed the gth of April following. But in the \ 
; cui mean Time he pleads Non eff Factum to the Bond, and at th 0 
. G, Aſſizes ſubſequent to the Certificate, but previous to the Con- 
Cee [ / firmation, the Execution of the Bond was d; and 
: proved; and a Verdict 
| / 4 7. 27 M. * for the Plaintiff: Whereupon a Judgment was entered up de Bonis 
E- Tieſatoris for the Debt, and de Bonis propriis, fi non &c. for 
the Coſts and Damages. On the 27th of November 1762 a 
Fieri facias was ſued out, and Femmet's Goods taken in Execu- 
cution. And now it was moved by Norton Solicitor General, 
to ſet aſide the Fieri facias and all Proceedings thereon, as be- 
ing irregular, and contrary to the Stat. 5 Geo. 2. c. 30. $7. 
for the Protection and Indemnification of Bankrupts. 


He argued, that the Principle upon which the Statute diſ- 
charges a Bankrupt, is, becauſe he has then nothing to pay; 
2nd the Law will not check his future Induſtry, by making 
His new acquired Property liable. That the Words in the Sta- 
tute are very general, All Debts owing when he became a 
Bankrupt. — Thani is an Exception for thoſe who have been 
Bankrupt once before; but no other Exception can be grafted | 
upon tne Statute, but that one which * Legiſlature has ex- 
preſsly ſpecified. He acknowledged, that the Plea of Non % 

Fadtum was ill adviſed, being upon 2 fooliſh Notion, that the 
ſpecial Matter might have boom given in Evidence; and perhaps 


was alſo calculated to gain Time for procuring the Certificate. 
f Morton 


; Hilary Term 3 Geo. 3. K. B. 


—— ; 


er 5 
. outer Droit, for which the Plaintiff could not have come upon the 


Bankrupt's Effects; and that the Statute only diſcharges ſuch 


Morton and Yates ſhewed for Cauſe, that this was a Debt 15 | 


Debts, as might have been recovered againſt the Bankrupt himſelf. 
Lord Mansfield Chief Juſtice. The Statutes of Bankrupts 

do not extend to Effects which the Bankrupt . may have, in © 
auter droit. The Aſſignees have no Right to interfere with 
| them, if they can be ſpecifically diſtinguiſhed. The Creditors 
# of the Teſtator cannot come in under the Commiſſion againſt 
4 the Executor, in the uſual ſummary Way ; becauſe their De- 
6} Wl -— mad muſt depend upon the Account to be taken of the Aﬀets. 

e 


But they may come in, by a more ſolemn Method; by a Bill 
1 40 Wm 
0 fupt s Uſe: And, in ſuch Caſe, the Court will order any 
. fþec ;fc Aﬀets to be diſtributed among the Teftator's Creditors. 
In the preſent Caſe, here is a full Adminiſtration of all 
#7 but 2 37, which the Afﬀignees took too, among the Reſt of the De- 
fendant's Property. He ſhould have pleaded this, and diſcloſed 
the whole Truth ; not have pleaded a falſe Plea, which it 
is, that gives the F oundation of Colts ; and this Plea being ſub- 
ſequent to the Commiſſion iſſued, there is therefore no Colour 
for this Rule. - 


Foſter, | Deniſon, Juſtices, abſent. 


Milmot Juſtice. At the Time when the Action was brought, 
the Defendant was no Debtor to Howard. He became ſo, by 
the falſe Plea; Which amounts to contracting a new — 


ſubſequent to the Commiſſion. 
| Rule to ſhew Cauſe diſcharge, 


The King againſt Parſons 2 others. 


"HE Defendants (fee page 392.) received Judgment, V2S, 
Richard Par fons (the Father of the Child, who was the 


by ſupernatural Noiſes, impoſſible in themſelves to be inter- 
preted, unleſs previouſly contrived and directed) to ſtand thrice 
in the Pillory, and be impriſoned two Years: Elizabeth 
Parſons, the Mother, to be impriſoned for one Year: 


be ſent to the Honſe of Correction, to hard Labour, for ſix 


nei Agent in the pretended Communication with a Spirit, 


5 K | Months, 


in Equity, ſtating the Converſion of the Aﬀets to the Bank- 


2 fot 
mpoſtureand 
Con{piracy. 


and Mary Frazer, a Servant who was aiding and aſſiſting, to 


* 


* „eee r 8 Be ee a „ r 


7 / vb V of the original Eſtate, to which the Common was POO 
4. Wallace for the Defendant cited Srechwell- and Terry in 


402 Hilary Term 3 Geo. 3. K. B. 
Months. Moore, the Curate of the Pariſh, and one James, who 
were found Guilty at the Trial, were diſcharged, on Paying 
the Proſecutor 300 /, and his Colts, which amounted to near 
as much more. Browne, who had publiſhed aN arrative, 
and one Say the Princes of a News-paper, had previouſly made 
their Peace with the Proſecutor. 


The End of Hilary Term 3 Geo. 3. 176 . 


1 


Faſter Term 


3 Geo. 3 e In the e kg 8 Bench. 


» 


* / {7 7 12 5, FEED Moncaſter coi Watſon 


— N PECIAL Caſe from the laſt Aſſiſes at 77 rk. Plaintiff 
8 was Impropriator of A. Defendant's Lands in A, called 
RR : | Stoarland Demeſne, had been immemorially exempt from 


from which paying Tithes of Corn, Grain and Hay. In 1753 An Act paſſed 
r mock for incloſing a Common, in which the Defendant had Common 
appurtenant of Paſture, appurtenant to Swarland Demeſne; in lieu of which, 


were exempt- 


ed before he had ſeveral Allotments of Ground, which he now claimed 
the Inclofure. to be exempted from ſaid Tithes, as partaking of the Nature 


Chancery, 1 5 July, 1748, wherein Lord Hardwicke allowed 
ſuch an Exemption to take place, in certain new incloſed Lands 
at Dammer in Hants. 


P -230 


Thurlow for the Plaintiff obſerved, that in that Caſe the Ex- 
emption claimed was from a// Tithe; in the preſent, for cer- 
tain ſpecific Tithes. All other Tithes are to be paid in Kind; 


as for Lambs, Wool, A Ce; at leaſt it muſt be fo 
3” | preſumed, | 


— 


Eaſter Term 3 Geo. 3. K. B. 


— — 
preſumed, as no Exemption is claimed for them. Theſe were 
the natural Tithes of the Common, and the Incloſure ſhall not 

confer an Exemption, which the Land had not before. Lord 
a s Decree was founded on the private Act of Parlia- 
ment for Incloſure, to which the Parſon was a Party, which 
was equivalent to the Agreement of the Parties. The Impro- 
priator is no Party, to the Act for incloſing the Common now 


in Queſtion. 


Lord Mansfield Chief Juſtice. In Stockwell and Terry the 
Preſcription was, to be exempted from all Tithes of Grange 
Farm, and its Appurtenances, in conſideration of a Modus of 


115.5. The Appurtenances were therefore covered by the Modus, 


when unincloſed ; and afterwards when they came to be in- 
cloſed and plowed, they were covered ſtill. But here the Pre- 
ſcription is, for Tithe of Corn, Grain and Hay, on a certain 
Spot of Land called Swarland Demeſne. There is no Preſcrip- 
tion, for any Exemption from other Tithes. The Common there- 
fore always was unexempted, and continues unexempted ſtill. 


Wilmot Juſtice. My only Doubt 1 whether (as by this 
Act of Parliament the new Allotments are made liable to all 


the ſame Charges and Incumbrances, as the old Land was) 


ſuch new Allotments will not, by this Conſtruction, be made 


liable to the Modus (viz. the Repairs of the Church, which 
are chargeable on Swarland Demeſne) and the Tithe too. 


Den: iſen Juſtice. I ſhould much Joubl; whether the Act by 
{ the Word Charge could mean to include ſuch a Burthen as this; 
it ſhould, it is by the Defendant's own Agreement. 


Wilmot Juſtice. Perhaps the Word Charges, being coupled 


with Incumbrances, is only equivalent to it, and means no 
more than Debts, Jointures, Mortgages, Sc. But this is my 
only Doubt ; and indeed, of no great Weight. The principal 
. Queſtion is extremely plain. It differs from Szockwell and 


Terry materially : There, the new incloſed Lands were always 
| exempted; Here, never exempted before. Lord Hardwicke 
therefore properly determined, that the Exemption ſhould con- 


feu, S. 


Voda Hs Y 


Ar. OPT 


tinue after Incloſure ; and upon the ſame Principle we muſt de 


termine, that the Lands now in Queſtion ſhall continue liable. 


Judgment for the Plaintiff. 
The 
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Witneſs in- 

dicted for 

Perjury, not 

a Reaſon to 

poſtpone 

. 
1 1 
ö victed. 


The King again Heydon. 0 


F. E Defendant (vide pages, 351 and 356) was convicte 
at the Aſſiſes for Bribery; and it was now moved to 
poſtpone Judgment, till an Indictment, which he had preferred 
againſt one Burbage for Perjury in his Evidence, was deter 
mined. | | 


Norton Solicitor General, and Morton ſhewed for Cauſe, that 
this was a Motion of the firſt Impreſſion, and of very dangerous 
Conſequence, merely to delay Juſtice: That the Perjury aflizne 


in the Indictment is not in reſpect of the Fact, for which 


Heydon is convicted; but a collateral Circumſtance: That 
Burbage offered to take his Trial immediately after the Indie 
ment found, but the Defendant refuſed to conſent to it: — 
That the Witneſſes on this Indictment for Perjury were all 


examined (one only Oy on the Information for Bribery. 


1 Mansfield Chief Juſtice. I am clear, that Heydin can 
be no Witnefs in this Caſe, if they mean by this Indictment 
to alleviate the Judgment of the Court for the Brivery ; becauſe 
he is ſwearing in his own Cauſe. And the Witneſſes on the In- 
diftment having all been previouſſy examined at the former 
Trial, makes an End of this Motien; for their Credit has al- 
ready been weighed by a Jury, and found wanting. Therefore 


let the Defendant ee till Saturday, April zo. 


1 for 
Bribery. 


In making a 


Pedigree, 
= Evidence that 
| a Man has 

19 Vi * not been 

4 (To heard of many 
3 23 Years, is ſuf- 
2 . , ficient Evi- 

; dence prima 
13 6 [ * 37 © ty - 2 
g | m de 
10 Iſſue. 


4 1 Act. 1 


1 che Court gave Judgment on him, to be impri- 
ſoned three . and pay a Fine of 200 J. 


Rowe gain Haſland. 


17 11 Evidence was given, that one James Haſlatid 


a poor labouring Man, was living at Liverpool about ſixty 
Years ago; whoie Title, or that of his Ifſue (if living) would 
ſuperſede the Title of the Plaintiff's Leſſor. Five Witneſſes 


_ depoſed, that they believed he was dead without Iſſue, but knew 
| * for certain. The Plaintiff Is the Regiſter of 


V. altham, 


iz e Te 5659 = 


ed hy PID, Ad fr0 


— 


= 


Evidence. 


5 pedigree, where it may be neceſſary to lay a Branch of the 


at the Peril of the Sea; the Voyage is an Adventure at his 


the Court will not adopt the Suppoſition of a poſſible Fraud, = | 
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. | 
Waltham, to 3 one * Haſland buried in 17073 but this 

plainly appeared to have been altered from Harrox, but by 

whom or where, did not appear. Clive Juſtice, who tried it 

at the laſt Northern Aſſiſes, left it to the Jury, whether Ha/- 

and was dead without Iſſue. The Jury thought ſo, and gave 

A Verdi& for the Plaintiff, with which the Judge reported him- 


ſelf ſatis fied. 


Defendant- now moved for a new Trial, as contrary to 


Lord Mansfield Chief Juſtice, In eſtabliſhing a Title upon a . 3 


Family out of the Caſe, it is ſufficient to ſhew, that the 11 3 
es has not been heard of for many Years, to put the G9 14/7 Sr 
oppoſite Party upon Proof that he ſtill exiſts. Many Perſons. 
go to the Eaſt and Weſt Indies, and are never heard of again. | 
What is done on ſuch a Trial is no Injury to the Man, or to 2 . * 7. 
dis Icue, if he ſhould afterwards appear and claim the Eſtate. M. 41 | 
am therefore ſatisfied with the Judge's Direction and with 


the Verdict, upon the Reaſon of it, as well as upon the * 8 


Authority. 
Nor DISCHARGED. 


Glover againſt Rs 


HIS Caſe (ſee page 399.) Was again av by Morton W. Whether 


an Inſurance 


for the hindi and Norton Solicitor Gen for the for Gocds is 
valid for a 


Defendant. 3 BY | Reſpondentia 
| 5 Intereſt. 


Morton infilled, that the Reſpondentia Creditor has an . fo Tz 422 
tereſt in the Goods: A Pledge without a Depoſit : — Pecunia 
trajectitia, as called by Maleyne. Lex mercat. c. 31. He trades 


Hazard, The Reſpondentia Intereſt is therefore a Merchandize, 
and the Inſurance is upon Goods and Merchandize. As to 
Frauds that are ſuggeſted to be conſequent on this Doctrine, 


r e 
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where none has actually happened. And as to the Caſe put of 
Vor. * | 5 L | demanding 
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in the India T rade, but on the Company” s Account. 


= always be inſured nominatim and ſpecifically ; ; becauſe it is in 
itſelf no general or ſpecial Property, no Intereſt in the Goods 


: demanding a Return of Premium (in the laſt Argument) i 


Tower ſhall be reſponſible to the Lender, for ſo much of the - 


 ſpondentia as Goods, becauſe he allows the Bond itſelf to he the 


there is always a private Adventure; and Captain Glover 4 


for in the Thing is bound to pay the Dave. 


The Underwriter ſhould know what he inſures ; the Inſured 0 


like beſt. If Reſpondentia cannot be inſured ſo cheap as Goods, 


— ö 3 


cannot happen in this Caſe; becauſe no Perſon can ſhip "oy 


By Stat. 19 Geo. 2. c. 37. $5. No Inſurer on No eſponden. 
Zia, ſhall be anſwerable for more than the Value of the In. 
ſured's Intereſt in the Ship or Goods; and if the Goods &. 
do not amount to the Value of the Sum lent thereon, the Bor. 


Money lent, as he hath not laid out on the Ship and Merchandize, 
together with the Inſurance, &c. notwithſtanding the ſaid Ship 
Sc. be totally loſt. Hence I argue, that Reſpondentia Tater 


is inſurable, eo nomine, as Goods; becauſe one is made the 
Meaſure of the other. And the Inſurer always conſiders Re- 


only Proof of Intereſt neceſſary, and never enquires after the 
Value of the Goods on board. 


Norton Solicitor General obſerved, that in every Indie Ship 


certainly one, in the Caſe at Bar. Reſpondentia Intereft muſt 


at all. The Contract does not enable the Lender, to proceed 
againſt any Part of thoſe Goods ; He cannot attach them, if the 
Borrower be inſolvent; He has no Remedy in Rem, but in 
Per ſonam only.—This diſtinguiſhes this Caſe from a Mortgage; 


hs to Fraud; he ooo underwrites for 8838 does 
it for the whole Voyage; he who underwrites for Goods, runs 
no Riſk any longer than the Goods remain undiſpoſed of. 
But, whether more or leſs advantageous, is not the Queſtion: 


ſhould name it at the Time, not upon After- thought, as he may 


that Argument is deciſive for Us; if it can, them 1 in the Name 
of Honeſty, why not name it ? 


In all e Countries, there is a ſpecial Form for 
inſuring Reſpondentia, nominatim. W ould ſuch a Cuſtom have 
1 Frevailed 
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prevailed, unleſs the n had ſeen good Reaſon for it? 


In no Caſe before, has a Policy for the one been allowed as valid 


for the other. And, as it never has been, ſo it never ought to 


be. You might, with equal Propriety, confound an Inſurance 


| on the Ship and her Freight, or with greater; that being 


more nearly allied than the preſent Inſtance ; it being the Earn- 
ings of the Ship. 


As to the Argument drawn from the Act of Parliament, 


The ſubſtantial Purpoſe of it was, to prevent a gaming Policy, 


as far as poſſible. Therefore it enacts, that the Fund ſhall be 
equal, to what is pretended in the Reſpondentia Bond. The 
admitting the Bond to be ſufficient Proof of the Intereſt, is by 
private Agreement, by a ſpecial Clauſe in the Policy ; where- 


by the Lender, who is inſured, is not to conteſt this Matter 
with the fraudulent Borrower, but leaves the Inſurer to do it. 


far him. 


See T. 3 Geo. 3. 


Bond againſt Seawell, LO-jt Oo. BER 


Dhoom lT13. Nuclor G 


SUE to try the Validity of sir Thomas Chitty's Will. 
On the Trial, this ſpecial Caſe was made. 


own Hand-writing, upon two Sheets of Paper, wrote in folio 
Pages on all Sides, and figned at the Bottom of each Page. The 


| Sentences and Words were ſo connected, from the Bottom of 


each Page to the Top of the next, (and particularly from the 


fourth Side of the firſt Sheet, to the firft Side of the ſecond Sheet) 
| that they were imperfect and nonſenſical, if read apart, but clear 


and intelligible, when read together. He alſo made a Codicil 
in like Manner, on a ſingle Sheet. The Teſtator then called 


in Francis Harding, ſhewed him both Sheets of the Will, and 
his Signature to every Page, told him that was his Will, and 


alſo ſhewed him the Codicil, and defired him to atteſt both, 
which he did, on the laſt Sheet of the Will, and on the Co- 


dicil, in the Preſence of the Teſtator, and then left the Room. 


Jobn Vaughan and Jobn Leyland came in immediately after- 
* wards; 


Qu. If the 
Atteſtation of 
a Will of 
Lands be va- 
lid, when the Witneſſes only ſee the laſt Shoot of the W1ll ? 


Sir 7 homas Chitty made his Will, 2oth March 1762, all of his el. . A a 
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wards; the Teſtator ſhewed them the Codicil, and the 1:9 
Sheet of the Will, and ſealed them in their Preſence, took each of 
them up, and ſeverally delivered them, as his Act and Deed. 
Theſe Witneſſes then atteſted the ſame in the Teſtator's Preſence, 
but never ſaw the firſt Sheet of the Will, nor was it produced 
to them, nor was the ſame, or any other Paper, on the Table. 

After the Teſtator's Death, both Sheets were found in his 
Bureau, not pinned together, but 3 the Codicil) Wrapped 
up, in one Piece of Paper. 


Quære, Whether this was a Will duly executed, according 
to the Statute to prevent F rauds and Perjuries ? | 


Morton, for the Plaintiff, 2 in Support of he Will: 

That in the laſt Sheet there are no Lands deviſed; therefore 
to that alone, no formal Atteſtation was neceſſary ; ſo that the 
Teſtator muſt intend, that the Atteſtation ſhould relate to the firſt 
Sheet: That no Witneſs is expected to know the Number of 
Sheets or Skins in a Will; the Statute gives no Direction for 
that Purpoſe. | „ 


It is allowed, that the laſt Sheet is well executed: The Queſ- 
tion is, What does that extend to? All is of the Teſtator's 
Weitin , the Context runs from one Sheet to another ; therefore 
© he hoe to publiſh his whole Will ; and declares that his Inten- 
tion, in the laſt Sheet. The laſt Sheet is clearly valid; ſhall 
the firſt be bad? Suppoſe the Manſion Houſe deviſed in the 
firſt Sheet, and the Ou-thouſes in the ſecond ; would the Court 
ſeparate them by this Nicety of Conſtruction? In all Trials, 
a Witneſs is only ſhewn the laſt Sheet, upon which his Atteſtation 
is ſigned, and by which es he knows the Identity of the 
| Inſtrument. 


Lea and Libb. 3 Mod. 262. 1 Show. 68, 88. Comb. 174. 
Carth. 35. Reports temp. Holt. 742. Reports in Equ. 203. 
relied on, by the other Side. A Will atteſted by two Witneſſes: 
A Codicil, reciting the Will, atteſted by two Witneſſes alſo, one 
of whom was alſo a Witneſs to the Will: Held not to be well 
executed. But this was the Caſe of one complete Inſtru- 


ment, atteſted by an incompetent Number, and of a Co- 
4 = ö | dicil 
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dicil ſubſequent many Months in Date. We have three Wit- 
neſſes who all atteſted the Whole that Sir Thomas OA meant 


to publiſh as his Will, at the ſame Time. 


| Suppoſe a Will is made without any Atteſtation ; and after- 


wards, by a Codicil the Teſtator refers to it, and confirms it, 


and has three Witneſſes to the Codicil. This would be a good 


Will. Molineux and Molineux. Cro. fac. 144. The Queſtion | 


then was, Whether a Man had made a good Will in Writing, 
under the Statute of Wills. He deviſed to his Sons, * ac- 
« cording to the Intent expreſſed in certain other Writings, 


therein mentioned.” Court held it to be good, by way of 
Reference. By the ſame Rule I now contend, that the firſt 
Sheet of Sir Thomas Chitty's Will is well atteſted, being in like 


Manner referred to by the laſt, wen is allowed to be indiſ- 


2 Ls good. 


Yates fon the Defendant obſerved, That the Queſtion is not, 


whether the Will is genuine, but whether duly publiſhed under 
the Statute of Frauds. And in Support of a general Law made 
for the Security of Deviſes, it is proper to go even againſt the 


Intent of any particular Teſtator. This Statute has been always 


ſtrictly interpreted ; and the firſt Sheet was never ſeen by two 


of the Witneſſes. Had the Sheets lain one upon another, and 
been connected together, I allow it would be a good Atteſtation, 
though the Witneſſes might never ſee the under ones. The 


Law implies that they did ſee them, till the Contrary appears; 


and if they ſaw but the extremeſt Edge of the Paper, it will 
be ſufficient. But here there is a direct abſolute Negative. 
The Witneſſes have ſworn, they did never ſee the firſt Sheet. 
In Lea and Libb, as reported in 3 Mod. The Court put this 
very Caſe in Terminis, and held it no good Atteſtation. The 
Reaſon is, becauſe the Teftator may afterwards ſubſtitute 
another Sheet, in the Room of that he had firſt written ; 

which, if proved, would clearly vitiate the Will. The Caſe 
of Mclineux and Molineux, was only a Queſtion of Deſcrip- 


tion; and the Court very juſtly held, that the Nature of the 


Eftate might well be deſcribed, 2 Reference to another In- 
ſtrument. | 


Yor. E | 5 1 . Morton, 85 
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Morton, in Reply obſerved, that a Man might as eaſily change 

a Sheet in his Will for a new one, after he had ſhewn ane 
publiſhed it as before; unleſs the Witneſſes muſt ſubſe, 
every Sheet; which was never yet contended. And that, 45 to 
the legal Poſſibility of ſeeing the Edge of every Sheet, nothing 
hinders a Man from writing his Will on Paper of various Sizes 
and if a little Bit be inſerted, in the Middle of his Will, be. 
tween ſeveral other Sheets, no Witneſs can prove it's Publica. 
tion, otherwiſe than by Inference and Connexion. And that 
the Connexion of Grammar and Context, is altogether as rational 
and as certain a Criterion, as the Connexion of a Wafer or Pack. 
thread, which Mr. Yates has admitted would have made it 2 
good Publication of the firſt Sheet, though it had lain out of 
Sight, and totally covered by the Second. 


Vid: Tran. 3 Geo. 3. 


| S(O g. Hun The King againſt Delaval and others. 
When the NN Catley (the Da er of a Gentleman's Coachman) 
ou 1 was apprenticed by her Father, at ſixteen Vears old, to one 


Corpes, Pro- Bates a Muſic Maſter, for ſeven Years; and the Father was 
tection to the 


Party redeundo bound in a Penalty of 200 J, in caſe of the Girl's Miſhe- 
| — 5 — haviour, or running away, when qualified to be profitable to her 
d e Maſter. About the Age of nineteen, ſhe became acquainted 
it is always with Sir Francis Blake Delaval, and had a criminal Correſ- 
done in Court. pondence with him, which produced other Irregularities in her 
Conduct. Bates the Maſter, being angry at her Behaviour, 

| threatened to turn her out of Doors, and ſue the Father for the 
Penalty. Hereupon, Sir Francis took a Lodging for her and 

her Mother, and furniſhed it; the Maſter allowing her 25/. a 

Year for her Board, and being to have her Earnings, as a Singer 

at Covent Garden Theatre and Marybone Gardens. | 


' Afterwards, at the Girl's Requeſt, Sir Francis paid Bates the 

. 200 J. Penalty, and agreed to pay him 200 J. more, for her 
Earnings this Seaſon, and had a general Releaſe from him to 
the Girl and Catley the Father. She then agreed to bind her- 
ſelf Apprentice to Sir Francis, for the Reſidue of the Term, 


in the common Form, and with the uſual Covenants of ſuch 
| | | Inden- 
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Indentures, and alſo a ſpecial Covenant, not to leave Sir Fran- 


her to be inſtructed, in the Art of Muſic. The Father was 


ney brought it hi:n to execute, he kept it; 
13 May, moved the Court for an Ha bon againſt Sir 
Francis, Bates the Maſter and Fraine the Attorney, for a Con- 
ſpiracy to debauch bis Daughter, under the Forms of Law; 

And for a Habeas Corpus directed to Delaval, to bring in the 
Body of Ann Catley ; which he did the next Day, without any 
Return in Scriptis (which the Court allowed to be well enough) 
and the Girl was diſcharged out of his Cuſtody. Upon this, 
the Father attempted to ſeize her in Court, but was not per- 
| mitted, and reprimanded for the Contempt by the Chief Juſ- 


to go home with her Father; upon which, Norton Solicitor 


protected from any Violence, redeundo. But, as her Intention 
was plain to return to cohabit with*$ir Francis, the Court heſi- 
tated as to that Point; and faid, that ſuch Protections depend 


- as to ſend an Officer with the Parties home. At other times, 
we only protect in the Face of the Court. It may, or may 
not, be proper for a Father to have the Cuſtody of his Child, 
under Age, when arrived at Years of Diſcretion. In the preſent 
Caſe, he ſeems to have aſſigned over his parental Authority to 
Bates the Maſter, by the-Indenture of Apprenticeſhip. How- 


the laſt Day of Term) and let the Girl and her Maſter then at- 
tend; and in the mean time, let no Perſon moleſt her, on pain 
of being committed. 


On the 16th Cauſe * ſhewn ; and the Conduct of the 


declared, they had no Hopes of reclaiming her; and that the 


committed, deſerving the Interpoſition of this Court. 
They were led to believe, that the Girl had been rulnet by 
Conſpiracy, and that the Father and Mother were originally 
Parties to it; though now the Father appears in the Light 
| of 


cis's Houſe ; and Sir Francis covenanted to inſtruct or cauſe | 


made a Party to this Indenture; but, when Frame the Attor- - 
and now, 


| tice, She declared her Attachment to Sir Francis, and Averſion 


General deſired the Direction of the Court, that ſhe might be 


on the Circumſtances of the Caſe. Sometimes, we go ſo far 


ever, Let Cauſe be ſhewn on the Information, the 16th, (being 


young Woman appeared ſo thoroughly vitious, that the Court 


only Queſtion was, whether any temporal Crime had been 
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Caſes very fully. We think, what was done in all of them was 


bound to protet them. And, wherever the Court does not 


lives with her legal Guardian. A Man claims to be her Huſ- 


the Marriage. Till the Fact is tried, the Court cannot change 


it remands, it muſt alſo protect. And if a Child be kidnap- 


of Proſecutor. The Rule was therefore enlarged to the rg. 
Day of Trinity Term, that the Father and Mother might an- 
ſwer the Matter of the Defendant's Affidavits. [“ QA. If they 
* ſhould appear to be guilty, who will be zow the Profe. 
« cutor ?”] | 


But as to the Delivery in 1 of the Habeas Corpus, 
Norton Solicitor General obſerved, that the Court have been 
ever very reluctant to do any thing, but releaſe from the Con- 
finement, and cited the King and 3 Trin. 7 Ge. 1. 
Str. 444. King. and Jobnſon, H. 10 Geo. 1. Did. 579. 
Lord Raym. 1334. King and Smith. Tin. 10 Geo. 2. Stra. 982. 


Lord Mansfield Chief Juſtice. We have confidered thoſe 


very right; but we don't agree with what was ſaid in the Books 
about them. In the Caſe of Wards, not ſur juris, the Court is 


think fit to deliver the Parties into any ſpecial Cuſtody, they 
will privilege them, redeundo. If the Court refuſes that, it impli- 
edly directs the Parties to break the Peace, even in Palace-Yard. 


As to the Caſes; 


I. K. and Clarion. A young Lady, of marriageable Years, 
band, and ſues out a Habeas Corpus. She, in Court, denies 


the Cuſtody. They therefore protected her home by a Tipſtaff, 
leſt the pretended Huſband ſhould ſeize her, redeundo. But 
this bears no Reſemblance to Lady Harriot Berkley's Cale, as 
the Reporter has made the Court .declare, 


2. K. and Johnſon. Frances Holland, a Child of nine Years 
old, brought up in Cuſtody of a Guardian, appointed by the 
{piritual Court. This Court delivered over the Cuſtody of the 
Child to her Guardian, appointed by her Father's Will-— 
The Court did right. What Authority had the ſpiritual Court 
to appoint a Guardian in ſuch a Caſe? If a Child be in 
Cuſtody improper for it, the Court will not remand-; for it 


5 8 | | . ped 


it muſt be delivered in Court: 
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ped, or kept up for the Purpoſe of Proſtitution ; Han this 
Court ſend them back again, and not rather WO them to 


their Parents or Guardians ? It is ſaid in the next Caſe, that 
His Lord 


Lord Raymond repented of what was done, in this. 
ſhip was latterly, a very ſcrupulous Man. But we are clear, his 
firſt 1 was the right one. | | 


z. K. and Smith. A Boy, almoſt fourteen, living with his 


1. brought up by Habeas Corpus, at the Suit of his Father. 


The Court only delivered him out of Cuſtody, and informed 


him, he might go where. he pleaſed. He choſe, to remain 
with his Aunt. According to the Note I have ſeen of it, 
the Court had a very ill Opinion of the Father's Deſigns ; and 


the Boy expreſſed great Unwillingneſs to go to him. Upon 
the whole, the true Rule to be collected from all theſe Caſes 


is, that, if the Circumſtance require a Change of the Cuſtody, 


Privilege redeundo is of Courſe. 


In the preſent Caſe, upon the Circumſtances, we think it 
very improper, for her to go to her Father. 
before ſhe was apprenticed ; 
with all his parental Authority, She muſt be diſcharged ; and 


of courſe, will have her Privilege redeunds : But I will not in- 
terpoſe, in any extraordinary manner. 


Wilmot fande accordant. 


Deniſon Juſtice. 
8 rin. 3 Geo. 3. 


A429. 


| CTION on the Caſe againſt certain Malt- factors, for 
loading and unloading Malt, at the Plaintiff's Wharf, 
| without paying any Duties, for the ſame. On Trial at Gaild- 


val, the following ſpecial Caſe was made. 


Btcghes A Cohers | 4. A. 28 ATT 


By an Order. of Privy Council, 1it of May 1674, —Reciting 
the Statute, 22 Car. 2. c. 11. which enacts, That a public 
Wharf or Key be left along the River-ſide, from the Temple 


to London-Bridge, forty Feet wide; 
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lye before the ſame, longer than. ſhall be neceffary for the 
lading or unlading of Goods, without Conſent of the ſe. 
veral Wharfingers; and that it ſhall be lawful for all Perſons, 
to load or unload Goods at the ſame, paying for W harfage and 
Cranage, ſuch Rates, as the King in Council, from Time to 
Time, ſhall appoint King Charles 2d did appoint, certain Rates 
to be taken, for all Goods, brought unto, ſhipped off, loaden 
or unloaden, at Brooke's Wharf; and that the Rate for Malt 
was, 6d. per ſcore. That the Plaintiffs were Wharfingers, 
and poſſeſſed, of Brooke's Wharf, and entitled to the ſaid Rates; 
That the Defendants were Confignees. of a Loading of 
Malt, which was brought in a Weſt- Country Barge, to Brooke's 
Wharf; which Barge was faſtened and lay at Brooke's Wharf, 
Wheac A ue rokajagand unloaded a ſmall Part of her Cargo, upon the ſaid Wharf; 
* W | and, while ſhe lay there faſtened, the other Part of the Cargo 
fop + 7 was taken out and put on board Lighters, and never landed 
on the Wharf. 


The Queſtion is, Whether the Defendants are liable to pay 
the Wharfinger, according to the Rates mentioned in the Order 
of Council, for ſuch Part of the Cargo as was put on board 
the Lighters, and never landed on the Wit. | 


W allace for Plaintiffs. 


Lo none could lade or. unlade at 2 Wharf, 
but by Contract with the Owner. This Act of Parliament 
obliges the Owner, to allow the Uſe, at certain Rates; there- | 
fore juſt and reaſonable, that he ſhould have the Rate appointed. 
Defendant faſtened in the uſual Way for unlading, which 
the Plaintiff could not prevent; and ſo had the Uſe and Be- 
nefit of the Wharf. In the Caſe of a Fair, Stallage is due, 
whether a Man ſells any thing or no. Caſe of Newington Fair. 

2 Roll. Abr. 123. The Statute has not fixed, how much he 
ſhall unlade at the Wharf ;—Therefore, by unloading a Buſhel 
a Day, he may juſtify lying there, may keep other Barges off, 
and unlade ap Reſt of his Cargo in Lighters. 


Burland Serjeant for Defendants. 


The Statute veſts a Power in the King and Council, to __ 


Rates. If the Power is exceeded, the Order of Council is void. 
| | | The 
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Eaſter Term 3 Geo. 3. K. B. — 
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| The Wor bc T konghe unto the Wharf,” are in the Order only, 


and not! in the Act of Parliament. 


1 Wharknger- could not, at Common Law, hinges Barges, 
from being unladen into Lighters. No Neceſlity therefore for 


4 Statute to enable the Barges lo to do. 


The Compenſation 


ariſes from the new Right given by the Statute, not for that 
which the INI had at Common Law. 


By 921. There is a Penalty laid on the Wharfinger, re- 
Rs to let Goods be landed and ſhipped, at or off his Wharf. 
This ſhews the Intent of the Act: Landed at and * of, 


refer to that only which is on, or comes to, Land. 


L 


Duty is given for 1 har fagt nd Cranage jointly : Fils 8 


Uſe of the Land, and for the Inſtrument. 


only to what 1s unloaded on the Key. We have uſed neither 
Wharf nor Crane. | 


The Meaſure of the Duty, i is ale Quantity ſhipped off « or on: 


A moſt uncertain Criterion upon the Pretence now ſet up! How 


This applicable, 


will the Wharfinger know, how much is put into the Lighters? 


As for the Benefit of faſtening, it ariſes from a tortious Uſe. 5 
of, and Intruſion on, the Wharfinger's Property; for which, 


he has One W Action. 


99 


If the AR had given the 3 a Right to moor longer 


than was neceſſary for unloading, then it had been reaſonable 


to have given a Toll in x REY But ſect. 45. has pro- 


hibited it. 


By the Doctrine now contended for, the Merchant would be 
ſubje& to the Inconvenience of a double Duty; one, for un- 
loading into Lighters ; the other, for landing at any other Part 
of the River. Seck. 45. is a ſufficient Reſtraint upon the 


Merchant. They can lie no longer than is neceſſary. If they 
anchor, and ſhip off their Goods in the Middle of the River, 
no Duty can then be payable. 
the ſame thing nearer Land ? 


Why then is it due, for doing 
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Faſter Term 3 Geo. . B. 


n for 
Perjury (in 
ſubſcribing 
Witneſſes) to 
ſet afide a 
Will. 


obtained a Pardon, in reſpect to their n. 


In caſe of a 
double Inſur- 

ance the In- 
ſured may re- 
cover the 
Whole againſt 
any of the In- 

' _ turers, and 

leave him to 
recover Satis- 
faction from 
the Refi. 


no Benefit of the Wharf. 


one: And they now received judgment, to be, each of them, 


The Caſe of Stallage is, becauſe whoever ſets up a Stall take, 
the Benefit of the Fair, as far as lays in his Power. We take 


Lord Mansfield Chief Juſtice. This being a Caſe of a. 
Conſequence to the Wharfingers and Barge-maſters in general, 
Let it ſtand for further Argument. 


Vide Trin. 3 Geo. 8 


* King againſt uy and Galey. 


Es E were the three ſabſreidlng Witneſſes to Mr. Fol- 

1 life's Will, (ſee page 366) who were afterwards convicted 
of Perjury, on three ſeveral Indictments, for ſwearing at the 
Trial at Bar, that the Teſtator was utterly incapable of making 


impriſoned fix Months, to ſtand twice in the Pillory, with a 
Paper on their Heads denoting their Crime, once at Weſtminſter 
Hall Gate, and once at Charing Croſs; and to be tranſported 
to perecs, for ſeven Years, | 


N. B. The elder Nuey was about 70 Years of Age, the 
younger about 35; and Galey about 60. They afterwards 


Sittings after Term. London. 
Newby again Reed. 


T was ruled by Lord Mansfield Chief Juſtice and agreed, to 
be the Courſe of Practice, That upon a double n | 
8 the Inſured is not intitled to two Satisfactions; yet, 
upon the firſt Action he may recover the Whole Sum inſured, 
and may leave the Defendant therein, to recover a ratable Satis- 
faction, from the other Inſurers, 


Camden 


Eaſter Term 3 Geo. 3. K. B. 


Camden again/? Cowley. 


O 


CTION on a Policy of Inſurance, on a Ship at and 
| from Jamaica to London. The Ship was alſo inſured 
| from London to Jamaica generally; and was loſt in Coaſting 
the Ifland, after ſhe had touched for ſome Days at one Port 


there, but before ſhe. had delivered all her outward bound Cargo, | 


at the other Ports of the Iſland. 


la order to ſhew when the homeward bound Riſk commen- 
ced, it was neceſſary to ſhew at what Time the outward bound 
Riſque determined ; and to prove, that, by the Cuſtom of Mer- 
chants, the outward bound Riſque determined, not when the 
Ship arrived and moored twenty-four Hours in any Port of the 
Iſland, (as the Plaintiff in the preſent Cauſe contended) but 
when ſhe had been ſafe twenty-four . in r. laſt Port of 


Delivery. 


Lord Mansfield Chief Juſtice ruled, that Inſurance-Brokers 
and others might be examined, as to the general Opinion and 
Underſtanding of the Perſons, concerned in the Trade; though 


they knew no particular Inſtance in Fact, upon which ſuch 


Opinion was founded. 


The Jury, being "_ found a Verdict for the 


Plaintiff, 
(See the next Caſe) 


The End of Eaſter Term 3 Geo. 3. 1763. 


comes to the 


38 Trinity 


Evidence of n ; 


the general 2 Ae, 
Opinion of 32 N. 5 
Merchants 

allowed to be, 31 — 
given to prove tupn=- 
the Cuſtom of Jt 


Merchants. 
CAS 


Inſurance on S 

a Ship to S 
Jamaica is 7 4, 
determined, 5 20 

by the Ship's 

nen 74 
twenty-four * 

Hours 

in any Port 

there, and 


does not con- 
tinue till ſhe 


laſt Port of 
Delivery. 


can be thrown 


not be grant- 
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Trinity Term 


3 Geo. * X 763. In the King's Bench. 


Camden againſt Cowley. (See the laſt Cale.) 


OTION for a new Trial; the Verdict being (as 
was ſuggeſted) contrary to the Senſe and Meaning 
of the Parties. But Lord Mansfeld Chief Juſtice 
ſtated to the Court, That the Ship in Queſtion was what is 
called, a general Ship; viz. advertiſed at Lhyd's Coffee-houſe, 
as bound to the Ifland generally, and by the Courſe of Trade 
to touch at the feveral Ports of the Iſland, there to deliver ſome 
Goods, and take in others; That it was inſured at and from 
Jamaica, and warranted to depart with Convoy. The Policy 
was very inaccurately worded, in not defining, what was 


meant, by being af Famazca ; and I 1 it to the Jury, which 
was a very capable one. 


The Inclination of my Opinion was the contrary Way; but 
I think it was thoroughly tried, and that no new Light can 
be now thrown in. And therefore, I am againſt granting a 


new Trial; which, if the Verdict ſhould be a RC muſt 
in the End produce a third. 


| Deniſon me 3 


Wilmot Juſtice accordant. I think the Verdict a right one. 
The Ship arri ved aft e the firſt Fort ſhe came to 
trade in. 


Rule Denied. 


The 


Trinity Term 3 Geo. 3. K. B. 


The King againſt Showler and others, 


T was objected by Nortos Solicitor —— to an _ of beo of 

Seſſions, confirming the Appointment of Overſeers of the = bo i 
Poor, in Haugh alias Hoff i in Lincolnſhire; 1ſt, That though ppinied in a 
Haugh is called a Vill in the Order, yet the Facts ſtated ſpe- 


has never yet 


b ſider- 
cially, ſhew it, not to be ſo. It conſiſts of a capital Manſion, Er 
two antient Cottages, and one modern one; all rented by one rate Vill in 


reſpect of the 
and the ſame Farmer, who occupies the great Houſe himſelf, Poor, unlefs 


and has put four Labourers and their Families, into the three — 

Number of 

| Cottages. 2dly. That one-of the Overſeers appointed is a oy Ren 
Labourer; and therefore, not a ſubſtantial Houſcholder within 


Houſholders. 
the Statute. 


Harvey ſhewed for Cauſe, iſt. That es) has four Houſes 
and five Families. Co. Litt. 115. defines a Vill to conſiſt of 
Plures vicini. Though now converted into only one Farm, yet 
that ſhall not deſtroy it's Exiſtence as a Vill, and evade the 
Proviſion for the Poor. 


In Denham and Dalham. Stra. 1004. Held, that Southwold 
was no Vill, becauſe it had not more a Two Houſes. 


Is Stoke Prior and Grafton. bid. 1071, Grafton had not the 
Reputation of a Vill, being only a Nobleman's Houſe, turned 


into Farms. Here, beſides the 3 and new 7 Cottage, are 
two antient Cottages. 


Kempe on the fame Side, ws Villare, and Cambs- 


den 's Britannia, to ſhew, that Haugh had the Reputation of a 
Valle 


\ 


But the Court, without hearing Counſel in reply, or entering 
into the ſecond Point, quaſhed the Order; becauſe the Intent 
of the Act was, to have a ſeparate Proviſion for the Poor made, 
only where there was a competent Number of ſubſtantial 
Houſcholders. And, as no Evidence appears that ever there 
was an Appointment of this Kind before, it may probably 
be an Attempt by the Farmer, who has no Poor. of his own 
to Prong for, to exempt himſelf from contributing to any 
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420 Trinity Term 3 Geo. 3 K. B. Exch. 


Poor's Rate, by making Haugh Farm a ſeparate Vill; which 
it never yet has been, for the Purpoſe of maintaining the Poor. 
And Wilmot Juſtice Cited the King and Welbeck. Tri rin. 11 
7 14 Geo. 2. 


In the Exchequer. 
Torriano again} Legge and others. 


Nine Modus's ILL for Tythes in Kind, of the Pariſh of Chinkford in 


over-ruied by 


hay 2 5 | — the Defendants {et up nine ſeveral Modus' 5 diz. 
witnout di- 

rectin 

Iffue Soo. . A Modus of 5s. per Acre, for all Land ſown with 
| —_ 2 Wheat, in Lieu of all Tythes of Wheat. | 


7 2 42. 2 A . of 2s. 6 d. per Acre, for all Land fown 
with other Grain, in Lieu of all Tythes of other Grain, 


3. A Modus of 25. per 3 for all Meadows mak 
and 15. 4d. for Up-Land Graſs Grounds mowed in Lieu of 
all Tythes of Graſs, Hay and Paſture within the Pariſh, 


- of A Modus of 25. 6 d. for every Farrow of Pigs littered 
within the Pariſh, in Lieu of all Tithe of Pigs. | 


N. B. Theſe 507 were given up by the Defendant's 
Counſel, and over- ruled by the Court, as being too 
rank, by * too near the real Tons of the 
Tythes. 


A Modus, That the Parſon ſhall have all the Hay of two 
Acres in a Piece of Land of twenty Acres, called the Nayſes, 
in Lieu of Tithe Hay in that Piece of Land. 


N. B. This was er- by the Court; "IEPA ti The 
Anſwer ſet forth two Acres in a Ground of twenty 

Acres, and the Proof was, of four Acres in a Ground 
8 of forty. 2. It was uncertain, as the two Acres were 
„ 5 not ſpecifically ſet forth, but left indeterminate, as to 
5 1 their Situation in the Field. | | 
e 6. A 


Trinity I erm 3 Geo. 3. Exch 


6. A Modus of 85. per Score of Lambs, in Lieu > 3 FA 
Tithe of Lambs. | 


WR This was alſo over-r ruled, as being too rank, by 
valuing a Lamb at 45. | 


. A Modus of gd. for every Cow depaſtured on the 
Meadows, and 6 d. for every Cow depaſtured on the Up-Lands, 
in Lieu of the Tithe of all Cows, Calves and Milk. 
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NV. B. This was likewiſe over-ruled ; 1. Becauſe, if, 

under this Preſcription, Agiſtment Tithes are not in- 
cluded ; then it ſeems to be rather rank. But prin- 
cipally, 2. Becauſe, whether agiſted Cattle are or are 
not included, the Recompence is too looſe and uncer- 
tain ; for a Parſon, in Lieu of a certain Right at Com- 
mon Law, muſt have a Right equally certain by the 
Preſcription. And here, if a Cow be depaſtured ; 
partly on the Up-lands, and partly on the Meadows, 
which Payment is the Parſon to. demand ? Or how - 
ſhall he be able to diſtinguiſh them ? | i 


er r Err UP 


9. A Modus of 1d. Per: Fleece of all Wool ſhora in the 
Pariſh, in Lieu of all Tithe Wool. : 


N B. This was alſo i a Fleece being, on 
an Average, not worth above 15. 6d. and the Tithe in 
Kind therefore not much above 19. , which makes it 
rank. And befides, being confined to the Wool ſhorn 
in the Pariſh, it ſets up a Modus de non decimando 
as to Wool ſhorn out of it. 


95 A Modus of * upon every Orchard, in Lieu of Tithe 
of all F "Rt Tonk within the Pariſh. 


N. B. This was, laſtly, e becauſe it is a Modus 
of one Tithe in Lieu of another. Had it been in 
Lieu of all Orchards, or Fruit growing in all Or- 
chards, it might have been "mow. — 


You. 1. | b 55 | | The 
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The Court, upon the whole, decreed an 3 for all the 
Tithes in Kind, without directing any Ifue to try the Exiſtence 


: of any one of them. 


| Sewel, Huſſey, Blackſtone, Feilde, for the Plaintiff. 


= Gro, Harvey, Bicknell, for the Defendant. 


In the King" 8 Bench. 


| { 407. Dol 5h 
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BU wor, „. 
| 764 HIS IS 44 (vide Page 407.) was again argued by Ser. 
jeant Hewitt for the Plaintiff, and Thurlow for the 
Defendant. . 


The = EY we a Düse between the Atteſtation, 
of the Act itſelf of making a Will, to which three Witneſſes 
are clearly requiſite by the Statute; and the Atteſtation, that 
ſuch a Sheet is Part of that Act, to which one Witneſs is (by 

Common Law) ſufficient. And he cited Sfonehouſe and Evehn. 

3 P. Vmt. 254. That, though by the Statute, the Teſtator muſt 
ſign the Will, yet the Proof of his Signing it may be, by 
one Witneſs only.—Nothing clſe material was added to the 
former Arguments. | 


Vide H. 4 Geo. 3. 


= : , | 


Glover againſt Black (vid. Pager 399, 40 5.) 


An Inſurance ORD Mansfield Chief Juſtice, detivered the Judgment of 


on Goods 
does not ex- the Court. 
tend to a Re- 


At the Trial of this Cauſe, and ſince, I have leaned as much 
' as poſſible, to ſupport the Inſurance. My Reaſon was, be- 

cauſe it appeared to have been tranſacted in this Form, not 

through any Deſign, but merely by a Slip of a Boy, the 

Inſurance Broker's Clerk, in not inſerting the Word Reſpon- 

dentia, according to his Orders. To be ſure, the Statute 19 


Geo. 2. (which contains a Clauſe, to regulate Inſurances on 
4 5 | Moncy 


BE - 
* 
N 

E 

-B 

1 
x 

= 
{ 
£ 


— 


"Triaky Tes Geo. 3. K. B. 


” 
* g 2 * 
. wo OT IT 


* 1 * 
Er 


3 lent on Refdandentia, in Voyages to the Eaft Indies) does 
conſider the Owner of the Goods, as having a Right to inſure, 
only for the Value of the Surplus not covered by the Reſpondentia 
Bond: And, to many Purpoſes, the Reſpondentia Creditor has a 
Lien on the Goods; But we are ſatisfied, that this Act did not 
mean to alter the Law of Inſurances, ſo far as regards the 
Form of Policies : It only meant to prevent wagering Policies. 
The Act itſelf deſcribes the Inſurance made by the Creditor 
to be, on the Money lent: It refers to the old Manner of In- 


ſurance. Now, Bottomry and Reſpondentia have in Practice 


always been conſidered as a particular Species of Inſurance, 
and have taken a peculiar Denomination. All the Forms ex- 
preſs the Inſurance to be on Bottomry or Reſpondentia. Nor 


is there a Dictum, that Repondentia can be inſured, under the 


Word Goods. It would be very dangerous therefore, to eſta- 
bliſh a Precedent to the contrary; ſince the Conſequence may 


be bad, and introductive of Frauds, though we cannot now. 


foreſee the particular Mode of them. The Ground of our 
Determination is, that, by the Cuſtom of Merchants, Reſpon- 


dentia is always inſured under a ſpecial Denomination. But we 


by no means ſay, that under an Inſurance on Goods at large, 


2 Man may not prove his Intereſt by a Mortgage, or other Mats; [03 » 
ſpecial Lien, | 


Plaintiff muſt be nonſuited. 


= 
\HI 8 Caſe {fee Page 413.) was again "_— by Norton 
Solicitor General for the Plaintiff. 


Stephen against Coſter N 9 < 9,9 62. 


The Order of Council muſt be conſidered as a recent, co- 
temporary, Expoſition of the Statute. The Malt in queſtion 
is ſubject to pay Wharfage, both within the Letter and the 


Spirit of the Statute, and . of Council. 


I, Within the Letter; for it was unloaded at the Wharf. 


A Barge, which lies cloſe to, and faſtened to, the Wharf, is 
always ſaid to lie, at ſuch a Wharf. It is allowed, that Duty is 
Payable, for ſo much as was brought to Land; why ? becauſe, 
unloaded at the Wharf. That which was water-borne is equal- 
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Wherdaugers 
in London are 
not intitled to 
Wharfage for 
Goods unlad- 
en into Light- 
ers out of 
Barges faſten- 
ed to their 
Wharfs. 
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| Goods are ſubjected to double W harfage, if landed at another 


| ſees it moſt convenient for himſelf, he will land them here; 


mon Law, they might have done. 


ly liable; for the Barge continmid1 in the ſame Station. Rither 
therefore, the firſt was not liable at all, or both are liable, 
Either none was. unloaded at the W harf, or the TOs was un- 
| loaded there. 


2. It is within the Spirit of the Law. The Wharſinger 
is obliged by, the Statute, to give up his private Property 
to the Uſe of the Public. He is, therefore, in Juſtice enti- 
tled to his Wharfage. The Defendant has the full Benefit of the 
Wharf, and ought to pay for it. The preſent Practice is 2 
notorious Fraud; it puts the Wharfinger totally in the Power 
of the Barge-maſter. He may juſtify coming there for the Pur- 
poſe of unloading ; and yet, b not landing any Goods, evade 

all the Wharfage. 


8 


As 0 the kae wewbemde pretended, that by this Claim the - 


Wharf; that depends upon the Owner's Choice. If he 


if otherwiſe, elſewhere. 


Tt was faid, that an Action of Treſpals would lie, for faſt⸗ | 
ening to the Wharf. I deny it. You might juſtify i in an Ac- 
tion of Treſpaſs, by ſaying, Vou faſtened for the Purpoſe of I 
unloading. And this would be a ſufficient Bar. 


| Blackfone for the Defendant, 


80 far as the Oil af Council 1s ed by the di 
it 1s binding : If in any reſpect it exceeds it, it is unwar- 
ranted, and of no Validity. Their Diſcretion extends only 
to the Quantum of the Rate to be impoſed, not to determine 
the Act, by which ſuch Rate may become payable. 


The Statute makes it lawful. for all Men, to load or unload 
at the Plaintiff's Wharf, paying him a Recompenſe for the ſame; 
which, at Common Law, they could not do——At the fame 
Time, to prevent a bad Uſe of this general Licence, it makes 
it unlawful to lie in the River before the Wharf, longer than 
is neceſſary for ſuch loading or unloading which, at Com- 


— 
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In the preſent Caſe, the Plaintiff is not intitled to the Re- 
compence claimed; becauſe the Fact ſtated is not an Unload- 
ing 4 the Wharf. 1. Not within the Letter. For, At muſt 
be equivalent to, . the Wharf. The Thing permitted by 
the Statute is ſomething not lawful to do, by Common Law, 
372. Landing Goods, upon another's Soil. Not unloading them 
near Io, or on the fide of his Soil; which was clearly lawful at 
Common Law, and therefore not the Thing made lawful by 
the Statute, and ordered to be paid for. 2. Not within the 
Reaſon of the Statute. In Reaſon, the Wharfinger is entitled 
to a Recompence, in proportion only to the Uſe made of his 
Soil, by the Quantity of Goods actually put on Land. 


* 


It is objected, that this Practice is fraudulent, and incon- 
venient to the Wharfinger. The Fact is diſputable ; but, grant- 
ing it both unfair Gf prejudicial, this Remedy is unjuſt 
ud inadequate. Becauſe the Defendant ftays longer than is 
neceſſary for the Goods he does land ; therefore he ſhall pay 
Wharfage for the Goods he does not land. The Injury, if any, 
muſt be meaſured, by the Space the Barge occupies, and the 
Time for which it continues. The Remedy now claimed de- 
pends on the Quantity of the Goods ſent off in Lighters, 
and the Rate at which they are prized in the Order of Coun- 
cil. One is not commenſurate to the other. 


If this is equivalent to loading or unloading at (7. e. upon) 
the Wharf; there will be two Duties to be paid even here, 
beſides what may be paid at other Wharfs, where they actually 
land: The Rate Inwards, for unlading Goods out of the Barge ; 
and the Rate Outwards, for lading them into the Lighter. 
Which of theſe Rates is the Plaintiff intitled to? He 1s as 
much intitled to both, as either. 


The true Remedy i is by an Action on the Caſe for the Spe- 
cial Injury, if any be really ſuffered. Perhaps too an Action 
of Treſpaſs might be maintained, for unneceſſarily faſtening to 
the Wharf; in which Caſe, the Permiſſion given by the Sta- 
tute ceaſes: And though the Barge-maſter has originally a 
Right to faſten there; yet, if he makes a tortious Uſe of that 

Permiſſion, which the Law allows him, he will become a 
Treſpaſſer ab initio. | | 


Afterwards in | the fume Term, Lord Manfeld Chief Jodie 
delivered the Opinion of the Court. : 
Vor, I. 5 Some 


—y— — 
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rae on... 
Some Caſes are in themſelves ia plain, that SIO upon 
them only ſerves to make them doubtful. Of this Nature i; 


the preſent. 


, 


To go ® Steps : The Win er do not contend, that 
there is any Meaning in the Words, brought unto, in the Or. 


der of Council, they not being found in the Act of Parliament: 
Nor that any Duty is payable for ſuch Part of the Cargo, as 


is not unladed at all: Nor that any Duty is payable, for put- 
ting Goods on board Lighters in the River, when the Barge 


is detached from the Wharf. The particular Circumſtance, 
on which the Plaintiff founds his Claim is, that the Barge y 
Was faſtened to the Wharf. , 


11 any Duty is due at 4 it muſt be by the AQ of Parlia- 
ment. The Act gives a Duty, for the Wharfage and Cranage; 


the Nature of which Duty is, for laying Goods upon the Wharf. 


It differs ſpecifically from a Duty for Anchorage or Mooring. 
In common Speech, Loading or — at a Wharf, lg 
nifies _— or upon, the Wharf. 


We are extremely clear, that this Caſe is not within the 
Act. The Advantage of Mooring is different from that of 
Unlading. And for the Unlading, another Duty is payable, 
if the Goods are ſent off to other Wharfs. 


It i is ſaid, Here is an Injury to the Wharknger, in a 
Uſe of his Piles for Mooring. But the Remedy is left the 
ſame, as before the Act; beſides that the Practice, it 
unneceſſary, is particularly Farkas by the Statute. An Action 
on the Caſe, or perhaps other Remedies, will lie for the Whar- 


finger: Or he may cut off the Cordage, by which they 
faſten. . 8 = 


But, ſuppoſing it an Inconvenience, and a Caſus omiſſus; a 
Court of Law cannot aid it by Conſtruction, where the Statute, 
which gives the Duty, has not thought proper to expreſs it. 


Neither, as was oblerved at the Bar, is it in the Diſcretion of 


the Council, to aid it. Their Power relates only to the Rates 


themſelves, not to the Thing ratable. 


The Plaintiff muſt be nonſuited:” 
5 | | - Brown 
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5 of; 2 KAT, 


'RROR from the Common Pleas. This was an Action 
on the Caſe, for maliciouſly ſuing out a Commiſſion of 
Bankruptcy. On Not Guilty pleaded, Verdict for the Plaintiff. 
Defendant moved in Arreſt of Judgment, That the Action did 
not lie; but the Court of Common Pleas over-ruled the Ob- 
jection, and gave Judgment. And now Heit Serjeant argued, 
that this Action did not lie, becauſe there is a ſpecific Remedy 
pointed out, by the Statutes relative to Bankrupts. 


by the petitioning Creditor, which ſhall be aſſigned to the“ 
Party injured, if the Commiſſton is maliciouſſy ſued out. And 
the Statutes, 5 Geo. 1. c. 24. and 5 Geo. 2. c. 30. enact, that 
the Court of Chancery may examine into the ſame, and order 


aſſigned. That the Penalty being inſerted in a ſubſequent Act, 
is the ſame, as if it had been, in the firſt Statute concerning 
Bankrupts, in 24 Hex. 8. All are one Syſtem; and the laſt 
Act ſhall enure, as if all the old ones were thereby repealed, 
and re-enacted. And for this he cited, Cro. Fac. 643. Ploog. 
206. 11 Rep. 59. Carter. 36. 1 Veuer. 246. 


Lord Mansfield Chief 1 
hear any Argument on the other Side. There is no Clauſe, 
to take away the Juriſdiction of the Common Law No 

| Clauſe, that a Man ſhall not receive more Damage than 

200 J. What became of the Subject, from the 24th of Hen. 8. 

| to the 5th of Q. Anne, if he had no other Remedy, than aroſe 
from ts ſpecific Proviſion ? ? 


Judgment affirmed. 


Brown against Chapman. þ. 2 (bum (42, 


| 7 
That by T,, A 4 
Statute 5 Ann. c. 22. ſect. 7. A Bond for 200 J. ſhall be given 


MW 
* 


Satisfaction; and, if neceſſary, may direct the Bond to be R 


This Caſe is too clear, to 


Aion on the 
Cate. for 

| ſuing out a 
malicious 
Commiſſion of 
Bankruptcy, 
notwithſtand. 
ing the ſpe- 
cific Remedy 
in the Bank- 
rupt Law. 


: ” th. 9 N 
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Woolmer againſ Muilman. Fw < - 22 2 


CTIO N on a Policy of Inſurance, dated 2 3 September 
1762, at and from North Bergen to London, at two Gui- 

neas per Cent. The Ship, Sc. were warranted to be Neutral 
Ship and Property ; * in truth, the Plaintiffs were Britiſb 
| Subjects, 


Falſe War 
ranty in a 
Policy of In- 
ſurance will 
vitiate it, tho? 
the Loſs hap- 
pens in a 
Mode not 


affected by that Falſity. 
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„ 
Subjects, bs hw: on board, to the Sas of the 900 | 


inſured. The Ship foundered at Sea. And the Defendant now 
. refuſes to pay the Inſurance, on account of the untrue Fag 
warranted by the Plane; | 


Wallace for the Plaintiff, inſiſted, that this Warranty was 


only meant, to ſecure the Inſurers againſt the Peril of Enemies, 


and therefore was equivalent to a Warranty free from Capture; 


and that the Loſs had not happened in ſuch Manner, as to make 


the Truth or F al ſhood of this * at all material. 


But by . Mansfield Chief Juſtice. | The Point is too 


clear to be argued. There was a Fal ſehood, in reſpect to the 


Condition of the Thing inſured; therefore, it was no Con- 
tract. | 
3 for Defendant. 


AE . Ab., „ Lade 3 Balten and others. 
ne. 


3 Drove. rey 


Qu. the Vati- 
dity of a Pro- 
viſo in a Will 
to ſuſpend the 
Poſſeſſion of 
an unborn 
Tenant in 
Tail, till he 
Mall arrive at 
the Age of 26. 


274. 2 Nee . . 3 
IR Jobn Lade, 17 Auguſt 1739, deviſcc certain Lands, 
&c. to Truſtees and their Heirs; to the Uſe of his Couſin 
John Inſeip for Life fans Waſte, Remainder to Truſtees to 


preſerve contingent Remainders, Remainder to the firſt and 


other Sons of John Inſtip in Tail- male ſucceſſively; Remainder 


to the Uſe of the Truſtees and their Heirs during the Life of 
Ann Nutt, (now the Wife of the Defendant Holford) In trutt, 
to apply the Rents and Profits, for the Benefit of ſuch of her 
Sons, or ſuch other Perſon, as for the Time being ſhould be 
in Eſſe, and would be the next Tenant for Life, of in Tall, 


by virtue of the Limitations in his ſaid Will, in caſe the ſaid 


Ann Nutt were dead: And from and after her -Deecate; then 
to the Uſe of her firſt and other Sons ſucceſſively in Tail-male. 


Provided that, during the Time that the ſaid John Infeip 
* ſhall be under the Age of twenty- fix, and ſo often and du- 
ring ſuch Time, as the Perſon, who for the Time being 


* (in caſe he had not otherwiſe directed) would, by virtue of the 
« ſaid Will, have been intitled in Poſſeſſion to the deviſed 


"A * as Tenant for Lite, or in Tail, ſhall be under the 
| | | 60 ng 
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„ 
10 Age of twenty-ſix, the Truſtees and their Heirs ſhall and 


« may enter on the Premiſſes, and take the Rents and Profits, 
and apply them to the following Uſes, viz. To allow ſuch 
« Perſon, till the Age of fourteen, 507. per Annum; till 
« eighteen, 100 J; till twenty-one 300 J. and till twee 
« 70001]; and the Reſidue to be diſpoſed of, as the Reſidue 
f the Teſtator's perſonal Eſtate 1s thereby directed to be 
« diſpoſed of; viz. to be laid out in Lands, and ſettled as the 
Eſtate before deviſed. oy | 


John Inſeip took upon him the Surname of Lade, as directed 
in another Part of the Will, and was afterwards made a Baronet. 
In Michaelmas Term 1740, he, by prochein Amy, exhibited 
his Bill in Chancery, to eſtabliſh this Will, and carry the 
Truſts into Execution. In 1751 he attained the Age of twenty- 
one, and in 1756 of twenty-ſix, then married, and died in May 
1750, leaving his Wife enſeint of a Son (now Sir John Lade, 
born 1 Auguft, 1759) who alſo exhibited his Bill in Chancery, 


Eſtate, when he ſhould arrive at the Age of twenty-one ; and 
in the mean time, that he might be intitled to the full Rents and 
Profits during his Infancy, might have proper Allowances there- 
ont for his Maintenance and Education, and have the Reſidue 


laid out for his Benefit. 


On a Hearing before Lorc Lord Keeper Henley, 14th e 


King's Bench, and thereon this Queſtion put; ** Whether 
* Roſe Fuller, the Heir of the ſurviving Truſtee, did, upon 
« the Birth of the -preſent Plaintiff, take any, and what Eſtate 
4s * the deviſed Premiſſes, by virtue of the faid Proviſo ?” | | 


pot TG, by Morton for the Plaintiff, who inſiſted, that that no. 
Eftate veſted in the Truſtees ; the Proviſo being void, whether 
it meant to veſt a determinable Fee in the Truſtees, or a mere 
Chattel Intereſt : Becauſe, In the firſt Caſe, it tends to a Per- 
petuity, by taking away the Power of Alienation five Yearg 
longer, than the Policy of the Law admits : In the latter Caſe, 
has the ſame Inconvenience, and is in derogation of the leg 
Powers of Tenant in Tail. 


Von, * 5 RE 3. | 5R | 1 


—— 


1700, This Caſe was ftated for the Opinion of the Court of 


to revive the former, and to be let into Poſſeſſion of the 


* 


This Caſe was formerly argued at the Bar, and was now again 
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Wedderburn for the Defendants argued, that it was an Eſtate 

for Years, raiſed by Implication of Law, to carry into Exe. 

cution a Power, which the Teſtator meant to veſt f in the 


{aid Truſtees. 
Vite Bier. | Adjornatur. But a few Days after, the Court certified, tha 
Rep. 1418. Roſe Fuller did not take — Eſtate i in 2 the Premiſſes, Under that 
Proviſo. 


7 (Soden, 22 The King against Dr. Harris 


Lis pendens is WO Anden 8 had iſſued to Doctor Harris e 1 
— ——_—_ ſary of Surry, to ſwear in two Sets of Churchwardens, 


Mandamus to who reſpectively ſuggeſted themſelves to have been duly elected, 


. according to the Cuſtom of the Pariſh of St. Olave Soutbwark 

— 1 at Raſter 1763. The Doctor returns, That, before the iſſuing 

— : of the ſaid Writs, two Suits had been ſeverally inſtituted before 

nes Wor him, by each Set of Churchwardens againſt the other, which, 
| for more ſpeedy Juſtice, were now conſolidated into One; 

That no farther Proceedings had been yet ſet on Foot, ſo 

that he could not yet determine, which Set was duly elected; 

and, for that Reaſon, he had not obeyed either Writ. 


Yates for the Proſecutors inſiſted, That the Eccleſiaſtical |. 
Judge was only Miniſterial in this Cafe; That he could not 
try the Right, it being ſuggeſted to be grounded on a Cuſtom; 
and that the Suggeſtion of the Writs was not anſwered, the 
Fact of due Election being neither affirmed nor denied. And 
he cited the King and Sympſon. M. 11 Geo. 1. Stra. 60g. 

hat the Eccleſiaſtical Judge is only miniſterial : The King and 
Ward. H. 4 Geo. 2. That, © an Appeal pending, and an In- 
c hibition from the Delegates, to do nothing to prejudice the 
Right, is no good Return to a Mandamus to admit a Re- 
giſter: And the King and Reynell. Tr. 9 Geo. 2. Mandamus 
to the Official of Briſtol, to admit Arthur Lodge, Church- 
warden of the Pariſh of 7. emple in Briſtol. He returns, that 
in a Suit before him between divers Pariſhioners of the ſaid 
Pariſh on the one Side and the other, he had decreed, that 
Lodge was not 288 elected, and had admitted one Whizchurcs 
q his 


PE 
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his Antagoniſt. That the Conde was appealed to the Archbiſhop, 


and ſtill pending, and therefore he had not admitted him. On 


mature Conſideration, the Court adjudged the Return to be 


inſufficient in Law, ordered it to be Th and directed a 355 | 


remptory unn 


Blackſtone for the Defendant akgued, that though the Eccle- 
ſiaſtical Judge could not try the Exiſtence of a Cuſtom, yet if 
the Cuſtom were admitted on 


oth Sides (as nothing yet ap- 
pears to the contrary) he might try the Fact of Election. 


| That, as Non fuit Elefus is allowed to be a good Return, this 
implies a Power of judging; 1. e. of examining the Premiſes, 


before he forms the Concluſion. That the Doctor was under 


Difficulties how to act in ſuch a complicated Caſe, but was 


ready to obey the Orders of the Court, when abſolutely ſignified ; 
but till then, thought it his Duty to ſtate this ſpecial Matter. 


That ſuch ſpecial Returns are warranted by the Opinion of 


Lord Holt. Q. and Guiſe. H. 2 Ann. Lord Raym. 1008. 
6 Mod. 89. If two ſue a Mandamus, where one only can be 


_ « quly elected, the Judge may return the ſpecial Matter, for he 


cannot tell, which to ſwear.” That in Carpenter's Caſe, P. 
33 Car. 2. Raym. 439. A ſpecial Return of a Lis pendens was 


quaſhed, not becauſe the Ecclefiaſtical Judge had no Right to 


try any Thing, but becauſe he could not try the Exiſtence of 
a Cuſtom. That in the K. and Sympſon, as reported by Lord 
Raymond, 1379, the Return appears to be quaſhed, for not 
ſtating, that Colcheſter is in the Dioceſe of London; and no- 
thing ſaid, about the Archdeacon's being merely miniſterial, 
as in Strange. That, in the K. and Reynel, Lodge was no Party 
to the Suit before the Official; it was Res inter alios acta, and 
could not be ſet up againſt him. But here both Parties had 
voluntarily applied (as Plaintiffs) to the Commiſſary's Court. 


Lord Monsfield Chief Juſtice, interrupted the Argument with 


| Varmth, faid the Defendant had nothing to do, but to obey 
the King's Writ; that all the Caſes cited on his Behalf made 
ſtrongly againſt him; wondered, that a Civilian ſhould delibe- 
rately make ſuch a Return, which amounted to ſaying, that 
he would not obey the Writ, till he had determined the Cauſe ; 
that if! he e had any Scruples, the Court would eaſe them imme- 
diately, 
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diately, by granting a peremptory Writ. Accordingly, the 
N. P. On the LS & : 
Trial of the Returns were quaſhed, and two peremptory Mandamms's ordered 


Sins E (abſentibus Deniſon and Foſter.) But the contending Parties 
Londen, alter afterwards agreeing to try the Fact of the Election (for the 
OD ' Cuſtom they both agreed in) upon a feigned Iſſue, the Court 
were foundto directed the peremptory Mandamus's to ſtay, and that one only 


be void. S0 
hard in og ſhould iſſue, on behalf of that Set of Candidates, for whom the 


End, no pe- Verdict ſhould be found. 


* if- | 
ſued. | = | | Nba. „ 
| The King againſs the Juſtices of Seaford. 
No fafhrma- * OTION for an Information agyinſt four Perſons, who 
2 6.47 were Churchwardens and Overſeers of Seaford, and 


— alſo the only juſtices of Peace for the ſaid Borough, for re- 
flagrant fuſing to put a ſubſtantial Houſeholder upon the Poor's Rate 
. (which is a neceſſary Requiſite, towards giving a Vote for Mem- 
bers of Parliament) and upon Appeal refuſing to amend the 

Rate, or give Relief in Seſſions. But, as they were acting in 

a Court of Record, with Powers intruſted to them by the Con- 
ſtitution; the Court ſaid, it muſt be a very ſtrong Caſe indeed, 

with flagrant Proofs of their having acted from corrupt Motives, 

that would warrant a Rule for an Information; and therefore 


refuſed to grant a Rule to ſhew Cauſe, 


. IT he King againſt Rudge. 


| ABailiffis VN Attachment was granted againſt a Bailiff, for refuſing 
— 4 to make an Affidavit of the Service of a Subpæna upon 
8 one Henry Long, to appear, and give Evidence to the Grand 
when requir- Jury at Worceſßer Aſſiſes upon an Indictment for Perjury ; which 
hs | Affidavit was neceflary, in order to found a Motion for an At- 
tachment againſt Long, for his Non-appearance there. For 

a Bailiff is in a very different Situation from another Man, being 

an Officer of this Court; and if ſuch Refuſals were juſtifiable, 

and it were left to the Bailiff's Option, to prove or not to 

prove the Service at his Pleaſure, Parties who apply oe Juſtice 


would be in a very unſafe Situation. 


. CÞ 05 Tis 0 
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Over- Norton again Salford, Oxon. — 


1 


Zo 2 


tlement continued in B. 


1 P TE R White the Younyve and Mary his Wife, were re- 


moved by Order of two Juſtices from Salford to Over- 
Norton, as likely to become chargeable to the former, and as 
being laſt legally ſettled in the latter. On Appeal, the Seſſions 
diſcharge this Order, and ſtate ſpecially, © That Peter White 
« the Pauper's Father, being ſettled in Over-Norton, in 1720, 
« for the Conſideration of 29/7. purchaſed a Tenement in Sal- 
60 ford of one Lardner, whoſe Wife wes ſeiſed thereof in Fee, 
but never joined in any Conveyance thereof, nor concerned 
« herſelf about the Tenement, though ſhe ſurvived her Huſ- 
« band, (who died in 1732) ten Years. That Peter White 
„ has lived in the ſaid Tenement uninterruptedly ever ſince the 
« ſaid Purchaſe, and till lives therein. That in 1730 the Pau- 
per was born there, and lived with his Father therein till about 


„ 1754, when he married and left his Father's Family, and 


« lived in a ſeparate Tenement at Sa Iford, without having 


gained any Settlement, but what he derived from his Father.” 


In Eafter Term laſt, Norton Solictivs General moved to quaſh 


the Order of Seſſions, and confirm that of the Juſtices ; becauſe 


under the Statute 9 Geo. 1. the Father gained (as he aſſerted) 


no Settlement by this Purchaſe, the Conſideration Money being 
under 30 J. and therefore could communicate none to his 


Children, 


And now Morton, Blackſtone and Carter ſhewed for Cauſe. 
1. That, whether permanently ſettled or not, it is ſufficient te 


ſupport the preſent Order, if the Pauper is not now removable. 


In Athrep Ruding and White Ruding, M. 30 Geo. 2. The 
Wife was held not to be removeable from 4. and yet her Set- 


Settlement is. there alſo. 3. That the Father's Settlement, by 


the Purchaſe in 1726 and forty Days Reſidence, was in Salford, 
when the Pauper v was born ; : 


has continued fo ever ſince; 
5 8 —— and 


Vo“. I. | 


2. That the Son's Settlement being 
| hitherto merely derivative, muſt depend on his Father's, If 
the Father's preſent Settlement is at Salford, the Son's preſent 


Qu. When 2 


Man purcha- 
ſes for leſs 
than 30 l, and 
reſides there- 
on, what 1s 
the Settle- 
ment of his 
Children 
born durin 
ſuch Refi- 
dence ; the 
Father fill 
continuing to 
reſide, and 
the Children 
leaving the 
Father ? 
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—— 
and remains to this Hour i in So ord. Indeed, under Sta. 
tute 9 Geo. 1. this Settlement will determine, if ever he remove; 
from his Purchaſe. But till then, Saford is his only Settle. 

ment; for no Man can have two at once. Before the Statute, 


Reſidence for forty Days in the Pariſh after any Purchaſe 


gained a Settlement, which after fifty Years Abſence might be 
reſorted to, if no new Settlement were acquired. So the Lay - 


continues in Purchaſes of 30 J. and upwards; but in Purchaſez 
under 30 J, when the Purchaſer quits the Occupation, the Sta- 
tute deſtroys the Settlement. It does not prevent the gaining 
a Settlement by ſuch a Purchaſe; but makes it a defeaſible 
Settlement, by ſubjoining to it a Condition ſubſequent, that of 
perpetual Reſidence. He gains the Settlement by the old Lay 
before the Statute ; the Statute only limits it's Duration. 
He ſhall gain it, for no longer Time than he ſhall inhabit 
e thereon ;” and * he then ſhall be liable to be removed,” 
vg. after the Condition of perpetual Reſidence is broken; 
conſequently he was not ſo before. And he ſhall be removed 


to his laſt legal Settlement before the ſaid Purchaſe”; f. "I 


On the defeating the new Settlement, the former ſhall revive; 
but it did not ſubſiſt during the Inhabitancy, for then the Statute 
would have only ſaid © to have his legal Settlement,” 4. This 

differs from the Caſe of Certificate-Perſons, for there the Sta- 

tute (9 & 10 V. z.) contains an expreſs Negative: © He ſhall 
© acquire no Settlement, unleſs by two ſpecific Methods.” Here 
the Law permits the Acquiſition of the Settlement, and only 
regulates it's Duration; If it never is acquired, it could 


not have endured an Inſtant. 5. If during the Father's Reſidence 


at Salford, his Children born there are ſettled at Over-Norton, 
then he gives them a Settlement, which he has not himſelf; 
and this Inconvenience. will alſo follow ; that his Chil- 
dren, after ſeven Years old, may be taken from him and re- 


moved to Over- Norton. 6. As to the Inconvenience that 


might ariſe, if a Father ſhould reſide till his Death on a trivial 
Purchaſe, and thereby fix a burthenſome Family on the Pariſh; 


or if, as in the preſent Caſe, a Child is forisfamiliated, 


during his Father's Reſidence, and thereby perhaps zendered 1n- 
capable of changing his Settlement, if his F ather ſhould here- 
after remove ; theſe are Grievances, for which, if the 


Statige has given no Remedy, the n. cannot give it. The 
h | Statute 


—— — — -— OY 1 — ” Py r PTY 
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Statute has relieved Pariſhes in one Inſtance; vis. the Abſence 
of the Purchaſer after Reſidence on a trivial Purchaſe. It has 
left other Caſes as it found them. Under ſuch a Purchaſe as 
this, ten Daughters might indiſputably gain Settlements by a 
Deſcent in Coparcenary ; or ten Sons, by a Deviſe to them all in 
Common. 7. Statutes in bar of Settlements have always been 
ſtrictly conſtrued; and in particular this Clauſe of 9 Geo. 1. 
A Man who mortgages the Eſtate to raiſe the Conſideration 
Money has been held a 4on4 fide Purchaſer And Purchaſes 
under this Statute are confined to Acquiſitions by Sale only, 

and extend not to thoſe by Settlement, Gift or Deviſe. 8. Laſt- 
ly, as it is ſtated that the original Title was bad, Carter 
urged, that this was not to be confidered as a Purchaſe for 
29), that Tranſaction being void; but that White's was a 
Title commencing by . and ſo not within the Statute 


9 Geo. 1. 


Norton, Solicitor General, in ſupport of the Rule, inſiſted, 

that the only Queſtion was, Whether a Son, emancipated, and 
living ſeparate from his Father, ſhould have a Right to ſtay 
in the Pariſh where his Father reſides, or be ſent to his own. 


legal Settlement. 


That if the Son be not now removeable, he never can be fo; 
for, according to the Doctrine in Eaft Woodbay and Weſt Wood- 
hay, if a Child ceaſes to be Part of his Father's Family, and 
the Father afterwards changes his Settlement, the new Settle- 
ment ſhall not go to the Son. That the orignal Settlement 
at Over-Norton never was diſcontinued, or ſo much as ſuſpended; 
for that a Purchaſe under 30 J. does not give any Settlement, 
but a mere perſonal Privilege of Reſidence. That it would 
make wild Work in Pariſhes, if by a Purchaſe of 40s. Value, 
and Refidence thereon, a burthenſome Family might be brought 
upon the Pariſh. That if the Father himſelf ſhould ceaſe 
to reſide on the very Spot, he might inſtantly be removed to 
 Over-Norton : A fortior: the Son is liable, for he has ceaſed 
to reſide there, is emancipated, and has left his Father. That, 

if the Doctrine now contended for ſhould prevail, and the Fa- 
ther ſhould remove, and alter his own Settlement ; yet the two 
Parithes would be concluded, in W of the Son, by the 
| 4. | Con- 


— 
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Where Wit- 
neſs will be 
abſent eigh- 
teen Months, 
a ſpecial Caſe 
is requiſite to 
put off a 
Trial for 
want of his 
Evidence. 


ficient to ſtay the Trial; and therefore diſcharged the Rule 


has no permanent Settlement, much leſs can the Son be ſuppoſed 


Afterwards, the laſt Day of the Term, Norton Solicitor Ge- 


had not formed their Opinions; So it was adjourned over till 


Confirmation of this Order of Reverſal. But if the Fache 


to have one, who derives all he has from the Father, As for 
the Title by Diſſeiſin; after thirty-ſix Years quiet Poſſeſſion 
the Law will not preſume a Wrong, but rather preſume a Right 

in the preſent Poſſeſſor. 5 


Lord Mansfield Chief Juſtice lamented the unhappy Policy 
of our preſent Poors- Law, which (after thirty-ſix Years Reſi. 
dence of a Man in a Pariſh, which had had all the Benefit of 
his Vigour and Labour) now rendered it a very doubtful Point, 
where he and his Family were to be ſettled. It would take 3 
Day's Time to conſider it. FD 


neral moved for the Judgment of the Court; but was told, they 


Michaelmas Term, but with this Proviſo, that the Coſts of 
maintaining the Pauper from this Day, ſhould attend the Event 
of the Cauſe. T | | 


See Hil. 4 Geo. 3. 1764. 


Lord againſt Cooke. 


Mor! ON to put off a Trial on the uſual Affidavit of 
the Abſence of a material Witneſs, who was gone to 
the Eajt Indies, and not expected home under eighteen Months. 
The Court would not grant the Rule NF; unleſs the Defend- 
ant would engage to make a ſpecial Cafe, ſtating the Nature 
of the Demand, and what it was the Witneſs could prove. 
Which being accordingly done, the Ccurt thought it not ſuf- 


that had been obtained to ſhew Cauſe. 


T : == 


—— 


_— 


FROMPY Term 3 Geo. 3. K. © --; 


Combe qui tam, 8 Pitt. o/: T6 * 4. 2 2 


EBT qui tam for I cool; being three Penalties incur- Abena apo U 2 
i) red under the Statute, for Bribery at the laſt 7chefter 33 2 928 

Election in 1761. Defendant pleads in Abatement, that ano- r 

ther Action of the ſame Sort was brought in the ſame Term Aion in the 

by one Lake, which is ſtill depending; and avers, that the bar tnad e 
Facts alledged in both the Bills are the ſame. Plaintiff re- gar * 

plies, that on 3oth June 1762, he ſued out a Latitat, which tually prior in 

was ſerved on the Defendant the 29th of July, and that his e. 

Bill was filed on the firſt Return i in Michaclmas Term. —Defend- 

ant rejoins, that, on the ſame goth of June, Late ſued out 

his Writ of Latitat, which was ſerved on the Defendant the 

7th of - Fuly, and his Bill was alſo filed on the ſame firſt Re- 

turn Day 1n Michaelmas Term.—Plaintiff ſur-rejoins, that, in | 

Fact and Truth his own Writ was ſued out on the iſt of Fuly, 

and Lake's on the zd, though both were, according to the Uſage 

and Practice of the Court, being ſued out in Vacation, teſte'd 

on zoth June being the laſt Day of the preceding Term. 

To this the Defendant demurs generally; and alſo ſpecially, for 

that the Sur-rejoinder, which avers the ſuing out of the Writ to 

be on the iſt of July, is a Departure from the Replication, 


which avers it to have been ſued out on the zoth of June. 


In b of this Demurrer, . for the Defendant 
argued GE 


iſt, That there is not a ſufficient Priority in the Plaintiff; 
both Writs being "77 ſued out at the ſame Time. And 
cited Pye and Cooks T. 1 Fac. 1. Moor. 864. Hob. 128. Hut- 
chinſon and 2 2 Lev. 141. TFackſon and Giſling, 1 5 
Seo. 2. ill reported 2 Stra. 1169. But (as appears from a Ma- 
nuſcript of the Counſel who argued it) the Court eſtabliſhed 
a Diſtinction therein, between Pleas in Abatement, and Pleas 
in Bar, That, where another Action pending is pleaded in Bar, 
you muſt ſhew the Priority of the real Day; as in 2 Lev. 
But where it is pleaded in Abatement, as in Hobart and Moor, 
there you need not; for their only Effect, if they are ſued oat 
eogdem inſtanti, will be to abate each other. He allowed, that in 
Vor. E „ 3 Caſe 


— 
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— 
Caſe of the Statute of Limitations or a Plea 4 Tender before 
Action brought, which are favourable Caſes, the Court will 
allow the true Time to be averred, when the Writ Was ſued, 
But this 1s the Caſe of a common Informer upon a penal Ac. 
tion, which the Court will never aid. And fo is Holt Opi- 
nion in Culliford and Blandford. Carth. 234. Therefore, (even 
putting the Service of the Writ out of the Caſe, in which 
Tate had a manifeſt Priority) the Writs are both in Law ſued 
out the ſame Day, are returnable the ſame Day, and the Bill; 
are filed the ſame Day; the Conſequence of which is, that 
; they mutually. abate each other. 


2dly. The Change of the Day upon hs Pleadings i is ſuch 1 
Departure, as 1s a Defe& in Subſtance, as well as in Form. 
Cole and Hawkins, I Stra. 21. | 


Yates for the Plaintiff inſiſted, that it is not incumbent on 
the Plaintiff, to ſhew a Priority; but on the Defendant, who 
ſets up the Plea, to ſhew the Priority of Lake. And he cited 
Jobnſen and Smith, P. 33 Geo. 2. (ſee page 215.) that, to ef. 
fectuate the Statute of Limitations, the true Time of ſuing out 
the Writ may be averred.— That Lake is a common Informer, 
as well as Combe; and the Court will not aid one more than an- 
other. —That, in Cxlliſord and Blandford, three Judges concurred 
againſt Holt. That the Plaintiff was guilty of no Laches, as 
he ſerved the Writ before the Day of the Return. That if 
this Doctrine ſhould prevail, a Man might evade any penal Sta- 
tute, by getting a Friend, at the End of every Term, to ſuc 
out a Writ and ſerve him, by which mezns he may gain 
a Priority, or at leaſt a Parity, with all other Men. 2. This 
is no Departure; for here is no Fact ſhewn that is inconſiſtent. 
with, but merely explanatory of, the former. 


In the ſame Term, Lord Mansfield Chief 4 808 goue the 
Judgment of the Court. 


It is not neceſſary, to go into any of the Pleadings after 
the Plea; for that being bad, the Reſt will fall of courſe. 


The Plea, iel is in Abatement, fon 0 another Action 
in the fame Term. Now a Defendant, who is to defeat an 
4 Informer | 


ty, © — 1 


and Par, it will not hold. 


madvert upon 1t. 
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Informer of the Right of ſuing, mult ſhew a prior Right at- 


tached in _— elſe. 


This is W by the Caſes in 2 Low: 141. Husse * 
Thomas, that, notwithſtanding the general Fiction of Law, 


| you may aver the particular Day, in order to ſhew your Pri- 


crity; and Stra. 1169.  Fackjon and Giſling, (which Deniſon 
Juſtice ſaid appeared from his Notes to be well reported). 
As for the Diſtinction attempted between Pleas in Abatement 
The Court can as eaſily ſee, that 


one Writ is prior to the other, as that both are ſued out in 


the ſame Inſtant. 


As to the Caſe in Hob. 128. We are 6f 
Opinion, that What is there put is a mere Creature of the Ima- 


gination, like a Point in Mathematicks. We even think, that 


not only the Day, but the very Time of the Day, may be 


averred, in order to determine the Priority; as they always 
mark the Hour in the Regiſter's Office. So that there never 


can be two Actions brought at exactly the ſame identical Time. 


On the Authority therefore of the Caſes in Levinz and Strange, 


our Judgment is, that the Defendant 
R eſpondeat Ouftr. 


See M. 5 Geo. 3. 


I be King againſt Delaval et al". 
See Page 410. 


13 D  Manifeld Chief Juſtice delivered the Opinion of 


the Court. 


Upon PR, new Affidavits which have been laid before us, the 
Father has fully juſtified himſelf, and _—_— to be an inno- 
cent and an . Man. 


In reſpect to the ide of Apprenticeſhip, it is ſo groſs 
upon the Face of it, that a Court of Juſtice cannot but ani- 
It is plainly calculated for the Purpoſe of 
Proſtitution only, 5 85 


Though 


In formation 


granted for a 
Confederacy 

by a Maſter, 

an Attorney, 
and a Gen- 


tleman, to aſ- 
ſign over a 


Female Ap- 
prentice by 


her own Con- 


ſent for the 
Purpoſe of 
P. oſtitution. 


D 


LET fs 
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Though there are Species of Indevency: and Immorality, par- 
- ticularly in Caſes of Incontinency, which are confined to the 
Eccleſiaſtical Courts (and I am very glad, they are fo) yet the 


general Inſpection and Superintendance of the Morals of the | 


People belongs to this Court, as Cuſtos Morum of the Nation. 
So laid down in Curl's Caſe, and - before · that, in Sir Charls 


Sedley's. Eſpecially, when the Offence is mixed with Con. 


federac y and Conſpiracy, as in the preſent Caſe. 


Maar. - . Maſter, ſtands is the worſt Light of all ; 


taking the Girl as his Apprentice, he was Loco n . 5 


he is privy to the Fact of her living all the Winter, in a State 
of Proſtitution, and gives no Intimation of it to her Father. 
In February indeed he tells him, ſhe neglected her Leſſons, 
and had been riding in the Park, with Sir Francis Delaval's 
Servant. In April comes on the Tranſaction now complained 
of; into which Bates readily enters, without conſulting the 


Father, upon the ſingle Authority of a Girl, whom he had 


Reaſon to ſuſpect, and who told him her Father approved of 


it. He appears by his Conduct, and from comparing the 


Affidavits of tbe Girl with his own, to have intended to favour 
her going to live with Sir Francis, though in his Affidavit he 
has poſitively denied ſuch Intention. 


The next in Degree of Guilt is Fraine the Attorney, whom I 
have formerly known in Buſineſs to be a Man of a fair Cha- 
rater. But he has knowingly drawn this Deed. And, if a 
Gentleman of the Profeſſion will adviſedly engage in ſuch a 
Thing, for ſuch a LON the Court muſt animadyert upon it. 


Sir Macs Delaval has in the hole: A acted very ill, 
as well as very unwiſely. His only Plea is a very poor one, 
that the Woman _—_— him, and * complied from his Re- 
gard to her. 


The Rule for an Information was made abſolute againſt all 


three; Delaval, Fraine, and Bates. 


„ ˙— M —ͤ— ß ] ,, ,,. 
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3 1763. London. 
Hooper raked Smith. 
2 mf Se. 
N E Hooper, a Tradeſman in London, was ind bond 
fide to his Mother the Plaintiff, to the Amount of 800 /. 
His Circumſtances declining, he (having previouſly diſcharged 
his Journeyman the Saturday before, on Pretence of going into 


| Sittings cer Term. 


another Way of Buſineſs) on Monday, 17 Fanuary, 1763, at eight 


O'Clock in the Morning, aſſigned to his Mother a Parcel of Silks, 
amounting in Value to about Half of his Stock in Trade, and made 
out a Bill of Parcels with a Receipt, and a Diſcount as for prompt 
Payment, as if ſold to her in the ordinary Courſe of Buſineſs. 
Theſe were conveyed the ſame Morning in a Hackney Coach, 
to the Mother's Lodgings at Hackney. In the Evening, he had 
a Meeting with his principal Creditors ; when, upon examining 
his Circumſtances, it was agreed that he ſhould immediately 
commit an Act of Bankruptcy, by denying himſelf to one of 
them; which was accordingly done, and a Commiſſion taken 


A Trader 
may lawfully 


aſſign Part of 


his Stock m 
favour of a 
particular 


Creditor, the _ 
ſame Day on 


which he at- 
terwards com- 
mits an Act 

of Bankrupt- 


cy. 


out. Afterwards, the Aſſignees under the Commiſſion got 
Poſſeſſion of theſe Goods by a Stratagem, and ſold them for 


3431. 115. 64. Upon which, Mrs. Hooper brought Trover 


* the At gnees. 


I objetted on the Part of the Defendants, that this was 


a fraudulent Aſſignment, under the Colour of a Sale, tranſacted 
in direct Contemplation of Hooper's becoming a Bankrupt, and 
therefore void. And it was compared to the Caſe of Compton 
and Bedford. Hil. Vac. 2 Geo. 3. and a more recent Caſe, 
where an Apothecary made over his Effects to a Chymiſt, his 
Creditor, fdur Days before he became a Bankrupt, and the Jury 
found it fraudulent and void. 


But by Lord Mansfield Chief Jultice, There is no arguing from 
general Verdicts, unleſs all the Circumſtances could be minutely 
remembered. The Rule of Law is clear and eſtabliſhed. If a 
Man, not having previouſly committed any Act of Bankruptcy, i in 

order to pay even a juſt Debt, aſſigns all his Effects to the 
Creditor; 


Vor. I, | £0 
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or all, but ſome colourable Part; (which was 
or all, to ſeveral Cre. 


Creditor ; 
the Caſe of Compton and Bedford) 


ditors, but in total Excluſion of any one or more of them; — 


This in itſelf would make him a Bankrupt ; it would be the very 
Act of Bankruptcy. But a Preference to one Creditor, eſpecially 
by affigning only Part of his Goods, and to pay only Part of 
the Debt, has been frequently held to be good ; particularly | 
in Cock and d Goodfellow (the Caſe of a Parent and Child) Sal! 


7 v "42 7/ 4 and Owaly, ad others. Indeed, if a Man makes over ſo much 


of his Stock in Trade, as to diſable himſelf from being a Tra. 
der, this would be fraudulent. It would be, as I ſaid in Compton 
and Bedford, an Aſſignment of his Solvency. An Aſſignment 


of all his Houſhold Goods would be the ſame; for a Man can't 


go on without them. But is Half ſuch a Part of a Man's 


Stock, as muſt neceſſarily have this Effect? This would he 


going beyond any Caſe, that has yet been determined, Suppoſe, 


he had fold the Goods in queſtion to John or Thomas, and 


with that ready Money had paid his Mother Part of her Debt; 
Would that Sale or Payment have been void? - 


I alſo ck doubt how far ſuch an . of Dickie, 
committed by Conſent and d Agreement, is vali valid, with with relpet 7 


to a third Perſon not privy to ſuch pony Certainly th the 
—ñ—— 


Bankrupt himſelf, and all thoſe who come in under the Com- 


% miſſion, are concluded to ſay a any thing againftit it. But the Re- 


— — — 


lation of a Commiſſion of Bankrupt to the Time of committing 
the Act, though uſeful to prevent Frauds, is ſufficiently hard 


already upon private Perſons; and ought not to be extended 
farther. An Act of Bankruptcy in the Eye of the Law is con- 
fidered as a Crime; but where is the Crime of denying 
oneſelf to another, by previous Conſent and Agreement ? 


Verdi for the Plaind® 
The End of Trinity Term 3 Geo. 3. 1763. 


Michaelmas 


Michaclmas Term 


4 Geo. * 1763. In the _ s Bench. 


CY 


King againſt the Miniſter and chend of St. 
Botol ph Biſhopſgate. 


q1 ORTON rad for an Infor 
Sc. who had collected upwards of 14 J. on a Brief, for 
the Sufferers by Fire at Alborne in Wilts, and had ſpent about 
91. at Tavern Entertainments, and then returned upon the 
Back of the Brief, that 5 J. 35. and 4 d. only was collected, 
and ſigned their Names to ſuch Certificate. But the Court, 
Lord Mansfield, Deniſon and Wilmot, denied a Rule to ſhew 
Cauſe, and referred the Proſecutors to the „ Remedy 
by lndietment. | 


Brery qui tam againſt Levy. 


TNDICTMENT on the Coal Act, for ſelling ſhort Mea- 

ſure, Defendant was found Guilty. After which, Wallace 
moved for Leave to compound with the Proſecutor. But his 
Motion was denied : For the King's Moiety of the Penalty is 
wal by the Conviction, and then it is too late to _ 


Trinity againſt St. Peter's in Dorcheſter. @ 4 7 7 MK bs ITT 


OH N Milwood, his Wife, and chai Children were re- 
moved from Trinity to St. Peter's by Order of two Juſtices. 
St. Peter's appeal, and the Seſſions confirms the Orders, ſtating 
ſpecially ; — That the Pauper was Wetken in, St. Peter's, by 
| | 2 Deri- 


tion, againſt the Miniſter, 


Information 
for embez- 


zling Money 


collected on 


a Brief refu- 


ſed. 


A popular 


Indictment 


not to be com- 
pounded after 
Conviction. 


Hiring to 


work by the 


Piece or 
Groce, and 
five Years 


Continuance 


upon that 


Contract no. 


Settlement. 
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Derivation from his Father, who 4 in abs Pauper 8 Infancy; 
and, at fix Years old his Mother married again to one Oldis, 
in the Pariſh of Trinity, who maintained and employed the 


Pauper in his Trade of Button-making, without any Wann ar” 
Contract. That, when the Pauper was ſixteen, he left hiz 


Father in Law and went to Briſtol, to ſeek for a more advan. 


tageous Situation; but, returning ſoon after, Oldis agreed with 
him, to let him live in his Houſe, and give him 15. a Groce, 


for what he ſhould earn at Button-making, deducting thereout 


5 J. a Week for his Board and Lodging: Upon this Agreement, 
they continued for five Years, both Parties underſtanding, that 


each was at liberty to be off at Pleaſure. 


Nita Solicitor 9 inſiſted, that hive was no Hiring 
for x Year: 
neymen, who work by the * will equally be entitled to 
__ one. 


2 burlsw and Dunning contra, argued, that this was a Hiring; 
*Ivy being indefinite, muſt be conſtrued a Hiring for a Year. 


Lord Mansfield Chief Juſtice. Where there is not a Hieing 


in expreſs Words, but the Nature of the Service implies a pre- 


cedent Hiring, the Court will go far, to preſume one. But 
this is exactly the Caſe of every Workman paid by the Piece. 
And it is very clear, that there is no Hiring for a Vear, either 


expreſs, or implied. 


Having no 
Effects in 
England, is 
not an Ob- 
jection to 
Bail, without 
other ſuſpi- 
cious Cir- 


- cumditances. 


the Court ſet him aſide: 


| Confirm the Orders. 
Smith againſt Scandrett. 


NE Goebel offered to juſtify as Bail for 1600 J, the Debt 
| ſworn to ; but it appearing, that though he had a Fortune 
in Antigua, yet he had no Effects in England, and had nine 
Actions depending againſt him for the Amount of near 3000 |, 
But declared, that the merely having 

no Effects in England, was not of itſelf a ſufficient Objection, 
without other auxiliary Circumſtances ; this Gobe/ having for- 


merly been allowed as Bail in this Court, on making Affidavit 
that he was worth gooo J. in Antigua. 


HY 3 : Sade 


And, if this amounts to a Settlement; all Jour- 
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egg. T 1.5 ote of Har Hand. On the Trial the De- Defendant” 
| may ſet up an 
4 a gave in 1 Ee. that the Note was obtained illegal Con- 


deration 


up on a Smuggling Conſideration; on which, the Jury found againſt an 
Action on a 


wks Verdict for Him. On a Motion for a new Trial, Lord 3 


jr, Mangfeld was ſtrongly of Opinion, that ſuch Evidence ſhould Hand. be” ' 
| F.. Au., 


6. vot have been admitted; and took a Difference, where the 


2 7 - . 


þ 12 beplaintiff alledges the rurpis Cauſa as the Ground of his Action, 4 
| d where the Defendant ſets it up as the Ground of his De= f 5 55 : 
| 4 ' fence: In both which Caſes, he denied that either Party ſhould A= 27 74 / q 


4 avail himſelf of his own Wrong; and granted a Rule to ſhew 2 ＋ 1 
4 Cauſe. But afterwards in the Cloſe of the Term, the Cauſe 


ng compromiſed, Lord Mansjield took it up again nero motu ; 
and declared, that it was now the clear Opinion of the whole 1 : 
4 222 that on this Action an illegal Conſideration might . 2 = 
lin ſertlearly be ſet up as a Defence; and they did not ſee, why it might // 2 --J 
„ unnot be done on an Action of Debt on Bond. For every * J 
„ Creditor ought i in Juſtice to prove the Conſideration, on which 
his Contract is founded; and, though the Law allows Bonds 
nd Notes to be primd facie Evidence of a good Conſideration 
without proving it on the Part of the Plaintiff; yet it ought 
not to preclude the Defendant, from ſhewing, that the Conſi- 
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_—_— ULE to Gi Cauſe, why a Mandamus ſhould not A In Rules for C ; 
a Mandamus g Vos Bug ; 


FOUL = 
: to the Lord of the Manor of Corfe Caſtle, to hold a Court , ed 
* Leet, and to certain? Jurors (who had been ſummoned to at- Mayor a fub- 
ſiting Mayor 


Y tend at a Court, appointed to be held on 25th October laſt) 4 fac muſt | 
It always be 2 e_) 


| 70 17 010 appear, and form a jury, in order to elect a Mayor. Party. 478 
- War appeared on the Proſecutor's Affidavits, that one John Price SE<5 49 
60 5 A boch : * er Mayor on 8 "orig - aw; . . 
Nan uch ; nh is Name was not in the Rule, e, 42 
| ne. Meh ſhewed for Cauſe, that the Rule could not os hi 
nh, ill Price was inſerted therein, and had been ſerved, he being | 
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4. PD ** ih FE materially inte Eſted in the Event of the Queſtion ; and Wa 


* the King and Scawen, Mayor of Mitchel in Cornwall, coram 2 | 
| 2 — . der Chief Juſtice Mich, 1753. where the Omiſſion of the ſub. | 
5 2. . fiſting Mayor (in a Rule to ſhew Cauſe againſt a Mandamy; | 

720 $35 to elect another) was allowed to be ſufficient Cauſe, why the ; 
| — 7 e andamus ſhould not go. And upon this Precedent, as well : 
i 2 WF Fr upon the Reaſon of the Thing, the Court enlarged the 
ohe. . Rule till next Term, and ordered Price's Name to be inſerted 

. 3 therein, ; | | a 
= 8 . | | 7 
See Hl. Term 4 Geo. 3. 1764. f 

” 

* 72 8 Ae. HaRight on Demiſe of Baſſet againf Thomas and not 
11 N Leftment, at the Summer Aſſiſes for Cornwall 1761, 1 

2 _ 1 2 Verdict Was und for the Plaintiff, ſubject to the follow. 

5 ing Fale. 


therefore ; | 
Land ſettled 
for Years de- Fobn Pendarves Baſſet, by Marriage 8 1Ith and cath 


| 4 April 1737, conveyed to Truſtees divers Manors, Sc. to the 
2 — Uſe of himſelf for Life, and ſo on to his intended Wife 
be ſaid to have and Iſſue, in ſtrict Settlement; Remainder to ſuch Uſes, as 
| — og he ſhould appoint ; Remainder (if no Appointment) to him- 
miſed. ſelf in Tail; Remainder to his Brother Francis Baſſet (Leſſor 
of the Plaintiff) in ſtrict Settlement; Remainder to himſelf 
in Fee: With Power to the ſeveral Tenants in Poſſeſſion, or 
to the Truſtecs during their Minority, by any Deed or Deeds 
with two credible Witneſſes, to leaſe for one, two or three Lives, 
or for Years determinable on one, two or three Lives, any Part 
of the Premiffes, which had been uſually fo letten, ſo as ſuch 
Rent as had been given for twenty Years: paſt, or a propor- 
| tionable Part, ſhould be reſerved thereon; and all uſual Co- 
venants inſerted therein, and with other uſual Proviſoes. The 
Marriage took effect, and ſaid ohn Pendarves Baſſet died 19th 
September 1739 ; leaving his Wife enſeint of a Son born 22d 


May 1740, and having made no Appointment. 


; Sg 1 28 tn, —_ m-_ FLY 883 R — =2> « [ IT 2 


On 24th June 1742, ſaid Truſtees unn the Approbation of 
a Maſter in Chancery) demiſed to Nicholas Trgſidder the Pre- 


e AI. 
miſes i in queſtion, in conſideration of 175. for ninety-nine Years 
* detei minable 
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8 


determinable on three Lives, at the Rent of 1 35 4d. per | 


Annum, with uſual Covenants, Ec. 


On n 17th Med 17 56, John Prideaux Baſſet, the Son, died 


inteſtate, and unmarried ; whereupon the Premiſes i in Settlement 
veſted in F rancis s Baſſet 


= appeared i in Evidence, that i - Pune 24 Hen. 8. the Pre- 

miles (with others) were let to John Killegrew for 55 Years ;— 
That on the 2oth of October 18 Eliz. the ſame were demiſed 
to Thomas Coſworth for 40 Years, from and after the Expira- 
tion of the former Leaſe, which Term, by meſne Aﬀignment, 
became veſted in Rrichard Gardiner: 


| Years determinable on three Lives, from and after the Term 

then ſubſiſt ing: That theſe Terms were aſſigned to Samuel, 
Father of William Pendar ves: That on 15th September 1631 
William Pendarves purchaſed the Fee-ſimple of the Premiſes: 


That on 4th December 1635 Samuel Pendarves aſſigned the Re- 


ſidue of his Terms to Thomas his ſecond Son, and on 12th De- 


cember 1638 William conveyed the Inheritance to his Father S- 


That on 15th December 1638 Samuel Pendarves (in 


muel : 


conſideration of natural Love and Affection) covenanted, that 


He and his Heirs ſhould ſtand ſeiſed of the Premiſſes, to the 
Uſe of himſelf for Life, with Remainder to his Son Thomas 
for ninety-nine Years, if he, or any Wife he ſhould marry, or 
any Tue he might have, ſhould ſo long live: That Samuel 


died 1n 164.3, at which Time the ſaid Term of ninety-nine Years | 


commenced : That Thomas granted ſeveral Under-Leaſes, 
for Terms determinable upon Lives : 


| the Reverſion in Fee (then veſted in ſaid Þ Penadarves * 
ft) took Effect. R 


It was agreed, that the Rent reſeryed on the Leaſe of 1742 


was in proportionable Share of the ancient Rent: And upon 


the Whole the Queſtion Was, 


Whether r this be a good Leaſe, under hs Power contained. 


— — 


in the Settlement of the 12th a 1737? 


Thurloso 


That 17th November 


5 Fac. 1. the ſame was demiſed to ſaid Gardiner, for ninety. 


— That in 1738 Henry, 
the only ſurviving Iſſue of Thomas Pendarves, died; whereupon, 


ht 
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it could not be in the Contemplation of the Settler, to ſquare 
the Manner of Leaſing, by a ſubſtantive Proviſion for a younger 


: verſioner than that Covenant; for there the Lives were uncertain, 


Want of uſual Covenants, and the Non-execution of the Power 
in the Preſence of two Witneſſes, which were not ſtated ; in the 


1533 and 1586, were both for Terms abſolute, and there- 
fore not of the preſent Kind. As to the Leaſe in 1608, it is 
for ninety Years, not ninety-nine, as in the preſent Caſe. But, 


[4 That the Power is, to leaſe fil any Number of Years determin- 


be +; pn Tg | 


— 


Thurlow for POR Plainti® a ſome fight Objections to the 


Caſe ;— but, it appearing, that the principal Queſtion below 
was, whether the Lands had been »/ually ſo letten, the Cour 


over-ruled thoſe eee 


5 * to the principal Point, he argued, that the Leaſes in 


if good, ſtill one Inſtance will not create a Cuſtom of ſo let. 
ting, for Uſus equiparatur Actibus. 2 Roll. Abr. 262. Vaugh. 
32. 2 Jones. 27. And beſides, any Rent, reſerved upon that 
Leaſe, will not be a Rent reſerved within twenty Years pre- 
ceding the Year 1742. The Covenant in 1638 is a Tranſac- 
tion of another Nature, a Proviſion for a Man's Son, in Con- 
ſideration of natural Affection; not a Leaſe to a Tenant: And 


Branch of the Family. 


Bur land Serjeant for as Defendants argued, 


able, &c. Therefore Lands, uſually ſo demiſed, muſt mean, uſual- 
ly demiſed for any Number of Years. Ninety Years was former- 
ly the uſual Term for determinable Leaſes. So is the Caſe cited 
from Yaughan. The Lands had been in Leaſe for . 200 Years 
and upwards ; and, if they are only twice demiſed, that will 


Not to inſiſt on the abſolute Leaſes ; . the determinable ones 
of 1608 ard 1638, bring the Uſage down to the preſent Time. 
—A Leaſe may be made by a Covenant to ſtand ſeiſed, ſince the 
Statute 27 Hen. 8. So laid down expreſsly, in Lord Bacon's Uſe 
of the Law. The preſent Leaſe is more beneficial to the Re- 


and might have extended to more than three. 


N. B. 
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— 


N. B. Norton Solicitor General for the Plaintiff, and 
Blackſtone for the Defendant, were retained for a ſe- 
cond Argument. But the Court (ab/entibus Deniſon 
and Fofter) were clear upon the firſt. 


And by Lord Mansfield Chief Juſtice. 


This is a gettin made by Mr. Baſſet the Owner of the 
Fee, in the uſual Manner; with a Power to make Leaſes, ac- 
cording to the Cuſtom of the Country, where the uſual Profit 
ariſes from Fines. - There is alſo a very wiſe Proviſion, for 
Leaſing during the Tenant's Infancy. And the Leaſes are to 
be for any Number of Years, determinable on one, two or. 
three Lives. There is no Doubt, but that the Premiſſes have 
| been let for Years fo determinable, ever ſince the Reign of Queen 
Elizabeth. And the preſent Leaſe was approved by the Maſter, 
the Eſtate being in Chancery. A Doubt. is made, becauſe the 
lit preceding Leaſe is e 1s by way of Covenant to ſtand ſeiſed, in a 
Family Settlement. I make no Queſtion, Þut it is in all Re- 
ſpects a Leaſe. It is ſaid, that this is not a Leaſe to make a 
Prost of, but is properly only a Proviſion for a younger Child. 

What then? The Leſſor's Bounty to his Child ariſes not from 
granting the Leaſe, but from remitting the Fine. It is a 


Life, with ſuch Powers as the preſent, to grant beneficial 
Leaſes of ſach Eſtates as chance to. fall in, in truſt for them- 
ſelves or for their Children. Are they the leſs Leaſes, upon 
that Account? This Power was intended as a Benefit to the 
Perſon in Poſſeſſion, and a Benefit to the Eſtate itſelf, which 
may be prejudiced ſometimes by Non-Renewal. It appears 
to have been properly executed. And indeed Powers, being 
derived from Equity, ought to be liberally conſtrued. I can't 


be conſtrued ſtrictly; being only a Modification of the Uſes of 
an Eſtate, by the abſolute Owner of it. 


Leſſor of the Plaintiff, becauſe he is a meer Volunteer, and 
18 endeavouring to defeat the Eſtate of a Purchaſer for valuable 
Conſideration. Had the elder Brother pleaſed, he could at 
any Time have defeated the Eſtate of Francis the younger 
Ve. , CF r 


common Caſe, for Bithops, Deans, Cc, and for Tenants for 


conceive, how it ever came to be thought, that t they ſhould 


L ilmot Fuſtice. This Caſe is the more unfavourable for the 


450 Mich. Term 4 Geo. 3. K. B. 
Brother. And yet Francis is how attempting 10 ſet aſide an 


Act done for the Benefit of his Nephew, the Son of that Brother, 
from whoſe Bounty he receives his own Title. 


Judgment for the Defendants, 


The End of Michae/mas Term 4 Geo. 3. 4763. 


Hilary Term 
4 Geo. 3. 1764. In the King's Bench. 


Joſeph Yates of the Inner Temple Eſq; was this Term 
appointed a Juſtice of the Court of Xii s Bench, in 
the Room of Sir Michael Foſter deccaſed, and x re- 
ceived the Honour of Enighthood. 


Talbot again/? Linkeld. 


. | RD E R for a Month's Time to plead. No Plea being 
is a Lunar put in, the Plaintiff, on the 29th Day after, ſigned 


* Judgment. Motion to ſet aſide the Judgment as 
irregular, becauſe the Order ſhall be conſtrued to extend to 
a Calendar Month, as moſt beneficial to the Party. But by 
Lord Mansfield Chief Juſtice. A Month in Law is always a 
Lunar Month, except in Quare impedit. And by Deniſen Juſtice. 
In all temporal Caſes, we go by Lunar Months; in eccletiaſtical 


Caſes, by Solar. 
Rule diſcharged. 


Maler 8 


e 


il 


1 
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Miller's Caſe. A, le. 2 


ND E R the Inſolvent Debtor's Act, 1 Ges. 3. One 
. Ings can be 
purſued un- 


Miller was compelled by a Creditor, at the Seſſions at 
Cuildball, to give up his Effects, and he accordingly ſigned 
and ſwore to his Schedule, &c. But ſome Circumſtances arifing, 
the Court adjourned his Diſcharge till the next Seſſions. In 
the mean Time, the Statute 2 Geo. 3. paſſed, which repealed 
the compelling Clauſe. Motion for a Mandamus to the Juſtices, 
now to proceed to grant Miller his Diſcharge, the Juriſdiction 
having attached before the Clauſe was repealed. But by the Court. 


Nothing is more clear, than that the Juriſdiction is now gone, 
and that we cannot grant any ſuch Mandamus. Even Offences 


committed againſt the Clauſe (while in force) could not have 


been now puniſhed, without a ſpecial Clauſe to allow it; and 
| therefore, a Clauſe is inſerted in the repealing Stazage, for 


that Purpole. 
Rule IE 


F A, | Harris, an Executor again; jones . 
.. 


7 Fl 4 / 
SHH UR A moved for Leave to diſcontinue without 
Payment of Coſts, the Plaintiff being an Executor. 


Walker ſhewed for Cauſe, that the Action wa as brought by 
one Executor in his own Name only, when he knew that 
there were others ſubſiſting; and that thereby he had wantonly 
put the Defendant to great Expence. 


And by Deniſon, Wilmot, and Yates Juſtices (abſente Lord 


Mansfield Chief Juſtice) This 1s a Matter within his own Know- 


ledge. The Plaintiff comes to the Court for a Favour ; and we 


No Proceed- 


dera repealed 
Act of Par- 
liament, tho” 
begun before 
the Repeal; 
unleſs by 
ſpecial Ex- 
ception. 


S g 
4 WI 
Executors in FEE 
ſome Caſes 
ſnall pay 
Coks tor 


Leave to diſs. 1 


contin ue. 


will therefore put what Terms we pleaſe upon him. There are 


many Caſes, where En, applying for Favours, are obliged 


to pay Colts. 


Rule abſolute, on payment of Coſts. 


Aſandioamius to 


ſummon ſpe- 


cific Jurors 
upon a Court 
Leet, denied. 
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The L. ing again Deakin and others. 


- See Pages 445 and 446. 


HE. Name of John Price, the Mayor de facts, SY 
now inſerted in the Rule, the principal Queſtion came 
on to be argued; when it appeared, that Mr. Bankes was Lord 
of the Manor of Core Caſtle, and Mr. Henry Bankes (his Bro- 


ther) was Steward or Bailiff of the Manor ; who had appointed 


a Deputy-Bailiff, who uſually held the Courts in his Stead, 
and had warned a Jury for a Court on the 25th October 1763, 
when a Mayor was to be elected for the Year enſuing. But 
he, ſuſpeQing that the Deputy-Bailiff had been tampered with, 
to warn a Jury who would chuſe a Mayor in the Intereſt, not 
of the Lord of the Manor, but of Mr. Calcraſt his Opponent, 


ſuddenly revoked his Deputation, after the Jury were warned; 
ſo that no Court was held, and of conſequence no Mayor cho- 


ſen, on the regular preſcriptive Day. And now the Motion 


was, for a Mandamus to the Lord of the Manor, to hold a 
Court Leet; and to the Jurors by name, who were ſummoned 
for the 25th of October, to appear and form a Jury, in order 


to proceed to the Election of a Mayor: It being argued that 


Leen, 


rving Con- 


ſtable as Sub- 
fſtitute for an- 
other, is not 
ſerving an 
Ofce ſo as 
to gain a Set- 
tlement. 


ſpire. On Appeal to the Seſſions, they diſcharg 


Prices Election, being not on the preſeriptive Day, was in- 


| valid. 


But by the whole Court. We are all of Opinion, that a 
ſpecial Mandamus, to the ſame Jury, is new and unprecedented; | 
and cannot be granted. Nor, upon this Rule, can any general 
Mandamus iſſue; more eſpecially, as there is already a Mayor 
de fads ſubſiſting. So diſcharge the Rule; But, as the Steward 
has behaved illegally, in the Revocation of the Deputy-Bailiff's 
Power, after the Jury were ſummoned, no Coſts mall be al- 


lowed. 


. The King a e 


Cf 57 7 
N a Certiorari it appeared, that Villiam Merrick and his 


eight Children were removed, by an Order of two Juſ- 


tices, from Winterborne to St. Philip and Jacob in Glouceſter- 
2 t2is Order, 
and 


4 
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nd ſtate ; That the Php about 13 Vears ago gained a Set- 
tlement in St. Philip and Jacob: That, at a Court Leet at Min- 
terborne the 3d of October 1761, one Richard Bailey was choſen 
Conſtable for the Tithing of Hambrook in Winterborne, but was 
never ſworn in, nor took on him the ſaid Office; but procured 
the Pauper to ſerve the faid Office in his Stead, in order to 


gain the Pauper a Settlement at Winterborne : That the Pauper 


was accordingly ſworn in before a Juſtice, and ſerved for the 
Year, and lived in Hambrook ; but was never preſented at the 


Leet, though the Cuſtom has ever been, that all Conſtables | 


| ſhould be firſt preſented there. 


Morton and Vernon argued, that the Pauper was ſettled at 
Minterborne; that he e the Office on his own Account, as a 
Subſtitute, not as a Deputy, and was the real Otficer of the 


Tithing. 


But the Court, without hearing any Counſel on the other 
Side, were clear, that this was not ſerving an Office on his own 
Account, within the Intent of the Statute; and diſcharged 
the Order of Seſſions and confirmed the Order of the Juſtices. 


French against Cornelys. 


RR OR from the Common Pleas of a Tink by 
E. Default on a Note of Hand. The Error aſſigned was, 
that no Warrant of Attorney for the Defendant (the now Plain- 
tiff in Error) was entered on the Record below. 


Ahburſt FE the Defendant in Error (the plaintiff "FRE 
inſiſted, that a Man ſhall not take Advantage of his « own Ne- 
| glect, in not making proper Entries on Record. 


| Clayton contra, that, in Ts by Default, the Plaintiff 
is to make up the whale Record, and therefore it is his own 
Laches. N x 


The Court colered the Cauſe to ſtand over, till the Court 
of Common Pleas could be moved, for Leave to amend the 
Record. And afterwards, on an Application to the Chief Juſtice: 


of the Common Pleas at his Chambers, he directed a proper 
| Warrant 


Voi. . 5 Z 


In ſudgments 
by Default 
the Plaintiff is 
to make up 
the whole Re- 


cord; but if | 


Error 15 


brought for 
a Slip in not 
making pro- 
per Entries 
for the De- 


fendant, 


Judgment. 
ſhall Ray till 


he can appiy 


to amend be- 
low. 


22 22. 
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Warrant of Attorney to be filed and entered; and thereupon A 
new Certiorari iſſued, and the Judgment was attirmed in the 


King's Bench. 


Kendrick againſt Kynaſton. 


Clam of J N Aſſault, the Latitat was of Michaelmas Term, but the 
Cee ne Defendant never appeared; and this Term the Plaintiff en. 


ue n tered an Appearance for the Defendant, and filed common Bail 
9 and left a Declaration in the Office. And now, before Plea 
pleaded, or Imparlance prayed, Blacꝶſtone exhibited a Claim of 
Conuſance, by the Earl of Litchfield, Chancellor of the Uni. 
verſity of Oxford; ſtating the Charters of the Univerſity, con- 
firmed by Statute 13 Elis; and alledging, that the Defendant 
was a privileged Perſon, as being a matriculated Perſon, and 
Fellow of Brazen-Neſe College, where he was a Maſter of Arts, 
and in Holy Orders. This Claim was under Seal of the. Chan- 
cellor's. Office, and was (previous to the preſent Motion) en- 
tered upon Record, together with a Letter of Attorney from the 
Chancellor, empowering one Elderton, an Attorney of this Court, 
to appear in his Name, and demand the Conuſance. There 
were alſo Affidavits, from the Defendant himſelf and another 
Perſon, which proved him to be, at the Time of the Writ 
ſued, and at the Time of making the Claim, a matriculated 
Perſon. On reading all which, and alto the Charter of King 
Henry the Eighth under the Great Seal, and an Exemplification 
of the Statute 13 E/z, (which, though printed in the Statute 
Books, is only a private AR) the Court granted a Rule to ſhe 
Cauſe, why the Cognizance ſhould not be allowed; and, in the 
mean 1 all N to ſtay. 


e e 75 2 $7 1 Seawe 2M 


. 2 lb. L 
18 Ale ee 27G, + 407.) was 1 argued by, 


Willes for the Plaintiff; who obſerved, that if a Teſtator had 
ſfhewnla a Will made on ſeveral Pieces of Parchment rolled up, ſo 
that only the Bottom ſhould appear to the Witneſſes, that would 
doubtleſs be a good Atteſtation. That the Inconvenience 2 

| | | geſted, 


0 


— 
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ſeen by any Witneſs, would * equally ſtrong, if all the Wit- 
neſſes had feen it; for it was all written with his own Hand, 
and he might change any Part of it at pleaſure. That the Dic- 
tum relied on (in Lea and Libb. 3 Mad.) ſuppoſes, that none of 
the Witneſſes ſee the firſt Sheet, which is not the preſent Caſe. 


geſted, that the Teſtator might ſubſtitute another Sheet, never 


He alſo cited Wyndham and Chetwynd. 31 Geo. 20. 2. from 2 Burns 
| Eccleſiaſtical Law, but was interrupted by Lord 1 Mansfield, who 


ald, that Book was no _Authority, and that the Caſe cited was 
gerd, to his Knowledge. 


Norton, Attorney General, for RE Defendant allowed, that 


of Lands. That the Word Will is never once mentioned in 
Stat. Car. 2. The only Queſtion is, Whether it has all the 
ſtatutable Requiſites to ſuch a Deviſe. We ſay, it is not ſta- 
tutably atteſted. 
] admit, that the Witneſs need not know the Number of Sheets 
which he atteſts. But here he actually did know it. 
he poſitively ſays, I atteſted a Will of one Sheet only, and you 
produce a Will of two Sheets; the Court will ſay, That is not the 
ſame Inſtrument. 
eſtabliſn this as a good Atteſtation, would, in point of Precedent, 
be a great Inlet to Fraud. If a Teſtator be allowed to add a Set 
not ſeen * the Wu, any other bad Man may. 


Curia adviſare * 


Orer-Norton against Salford. See page 43 * 


7 ORD Mangſield Chief Juſtice, delivered the Opinion of 
the Court, very briefly; that Peter White the Father 
gained no Settlement at Sa/ford by his Purchaſe, except dur- 
ing. his Inhabitancy there ; which would have been the Caſe, 
if this Act ꝙ Geo. 1. had been never made; for, during ſuch In- 
habitancy, he could not have been removed from his own. The 


Father is irremoveable from Salford, according to the Doctrine 
in Workey and Hinton. Stra. 476; but he gains no permanent 
Settlement there; he therefore can convey nothing to the Son, 
What weighs with us 

| greatly, 


but his Settlement at Over-Norton. 


this Inſtrument might be good as a Will, but not as a Deviſe 


There is no Room for Preſumptions here. To 


It is rather a Queſtion of Fact, than of Law. 


When 


The Son of 
a Man who 
purchaſes 
under 30l. 
Conſidera- 
tion born dur- 
ing his Fa- 
ther's Reſi- 
dence on ſuch 
Purchaſe, is 
ſettled at his 
Father's prior 
Settlement, 
tho' the Fa- 
ther ſtill con- 
tinues to re- 
ſide on the 


purchaſed 


Eſtate. 
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5 greatly, is the Inconvenience that muſt ariſe from the contra- 


40 3 , Gul he King again}? Sir Edward Smplon, 


Q. Whe ther 

an Executor 
who has form- 
ally renounc- 
ed, can after- 
3 retract 

ſuch his Re- 
nunciation at 
pleaſure, be- 

fore Probate 
granted to his 

Co- Executor. 


ne lepra. v. renuncians. That the Executor has a Year to de- 


ly, not to Salford; becauſe then the Order muſt have been 
finally concluſive and binding upon Salford, for ever. 


ced on Oath before a Surrogate, and that, by the Practice and 
Law of the ecclciiaſtical Courts, no Retractation could be ad- 
mitted of a Renunciation upon Oath: And cited Decretal. 2. 


. ; 


ry Opinion. If the Pauper had gone to a third Pariſh, and 
become chargeable; Whither ſhould he be removed ? Certain- 


Order 4 Seſſions diſcharged. 


OTION for a Mandamus to the judge of the Prero- 
V gative Court, To permit Edmund Brown one of the 
Executors named in the Will of Sarah Elizabeth Angelica La- 
tour, to retract his Renunciation of the ſaid Executorſhip, and 
to grant a Probate of the ſaid Will, to the ſaid Brown and Ann 
Layton the other ſurviving Executrix. 


On behalf of the Mandamus it . ſuggeſted, that Layton 3 
was become inſolvent, and that the Effects (which were very 
conſiderable) were in Danger of being diſſipated in her Hands, 
to the Prejudice of the reſiduary Legatees, who were diſtindt 
from either of the Executors. | 


Dr. Collier ſhewed for Cauſe, that Brown had twice renoun- 


3. 4. Decretal. 2.7. 1. 8. Lyndewode tit. de Præſumption, ca. 


liberate ; but, having once renounced, he cannot return. Bro- 
ker and Charter, Cro. Eliz. 92. The Executors ſent a Letter 
to the Judge of the Prerogative, deſiring him to grant Admi- 
niſtration to the next of Kin. The Queſtion was, if they 
could come in afterwards and retract? The Court held, 
that ſuch Refuſal was binding to all the Executors. The 
Words of the Oath of Renunciation are, * that You have 
« not, and will not intermeddle, in the Effects, &c. and do 
«© renounce all Right, &c.” The Queſtion therefore is, whe- 


ther Br9wn ſhall be admitted to perjure himſelf. He m_ 
| | | | | | „„ 


9 
—_—_— 


ed, that in ſome Caſes, for good: Conſiderations, the Renun- 
ciation might be retracted : But here 1s none ſuch. This Sug- 
geltion of Inſolvency was never made in the ſpiritual Court, 
. Layton by the Will is intitled to a Legacy of 1200 J. and 


| Brown, we lay, is as pour as Layton, 


Lee on the fame Side, argued, that in Herbe s Caſe, 9 Co. 37. | 
it is held, that the ſpiritual Judge may take a Renunciation 

from all the Executors, but not from one only. And Hardr. 
111. is to the ſame Effect. Therefore, by granting the Pro- 
pate to Layton only, Brown would be made alſo an Executor; 

the Conſequence of which is, that the Mandamus would 


ro- 
be nugatory, and of courſe the Court will not gruns it. 


he 
4 | Norton Attorney Grain in ſupport 16 the Rule, inſiſted, 
3 that an Executor, who has renounced, has a Right to be con- | 
| ſidered as an Executor, whenever he thinks proper; provided 5 YH 
Probate has not been granted, as in the preſent Caſe it has not, 1 
. That the Common Law, not the Canon, muſt be the Rule. 
ry The teſtamentary Juriſdiction . of the ſpiritual Courts (which 
, originally belonged to the temporal Courts, and is retained by 
9 2 9 ſome to this Day) aroſe from the Statute of Adminiſtrations, in C Se | 
Cow. the Reign of Edw. 3. Their Power of calling in and ſwearing 4. walked nua 
07. Executors is an uſurped Juriſdiction, and- ought not to be en- 27. - 
> dured, much leſs favoured, in the temporal Courts. If there : 
F / F be twenty Executors and one proves the Will, the other nine- 


[ teen are by Common Law Executors alſo; and the Eccleſiaſtical 


Court has o Buſineſs yt call in, to rove enounce. 
5 Cobain. 2 | A 37 4 2 


| the PC. been SA Dyer 160, that an Executor, though *% 
renounces, is, by the Probate granted to any other of the . 
tors, himſelf become Executor to all Intents and Purpoſes. 
Actions muſt be brought in the Name of All, though one only 
proves the Will. And, that Renunciations are not peremptory, 
but may be retracted, appears ſrom Nobinſon and Pert, in 
Chancery. 1734. P. Wms. and Houſe and Dowones. Salk, 311. 
f the Eccleſiaſtical Oath is contrary to this, it is an illegal 
Oath, and ought not to be adminiſtred. However it ſeems, 
that, pon good Cauſe, the Court below can abſolve from the 
Oath, as. well as adminiſter it. The Caſe in Cro. Elia. is 8, 
„ Vol J. 6 A = 3 
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where all the Executors renounced ; and then the Man is 
inteſtate, and Adminiſtration muſt be granted under the Sta. 
e tute, which I allow cannot be revoked. If the Judge has 
any Doubt, he may make a Return; and the Ground of his 
Doubt will be examined: For this is not a peremptory Man- 


damus. But let him not endeavour to encroach, by aſſuming = 


Juriſdiction to reject a legal Executor. I remember another 
Step towards Encroachment, where the ſpirjtual Courts re. 


e Fe” 36. fuſed to grant Probate to an inſolvent Executor, unleſs he gave 

a 45 them Security. But this Court held, that the Eccleſiaſtical 
Judge had nothing to do with Security. The Teſtator was to 

ur of the F itneſs or Unfitneſs of his Executor. 


| ko hs [Lord Mansfeld Chief 1 The Oonſequence was, Gu 
$ a-. 47 the Court of Chancery was farced. | s uriſdiction, 


| (A * : 3 and take the Powęr.- gut. A I take the Power of the Executor 3 ds, and appoin 1 


or + Receiver of hg Rae) 


AKN N 260080 they muſt be obliged to do, ſhould the Court _—_ ho 
. preſent Motion. n would compel the Woman to > give 


Oy 


Lord Man field. Is there any Caſe, where the Eccleſiaſtical 
Court has granted, or this Court has compelled them to grant, 
a new Probate to an Executor, who has formerly renoun- 


ced 1 


: None; but here we come before any Probate granted. 

FE YU x . Had Probate been granted, without a Reſervation for the 
| /) A others to come in (which in common Caſes is the uſual Courſe) 

| 5 we might have been too late. Many Advantages are gained 

: by having the Probate in one's own Name; ſo that the Man- 

damus will not be er, 


Lord Mansfeld Chief Juſtice. The two Executors ſwear, 
that each reciprocally is inſolvent. They are both merely Truſ- 
tees. I ſhould be glad to hear Counſel for the Ceſtuy gue 
truſt, who is principally concerned in Intereſt. If they mean 
honeſtly, they ſhould both renounce, and let Adminiſtration be 


granted to a third Perſon named by the Ceftuy 7% truſt. 
L 0 | „ 555 
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tice ordered to be given to the Cęſtuy que truſt. But, in the 
mean time, Difficulties ariſing to prevent the mutual Renun- 
ciation, It was agreed, that Probate ſhould be granted to both; 
they entering into a Rule, to give proper Securities and Indem- 
nifications, to the SO que truſt and each other. 


The King againſt Farrel. 


HE Defoadine” was bound by Rocugnizancy to appear 
| in this Court, to anſwer to a Charge of Murder, by giv- 
ing a mortal Stroke to one Nunn, upon the High Seas, of 
which he afterwards died (as was alledged) at Cork in Ireland. 
On the other Hand, the Defendant produced Affidavits, That 


out of his Hammock, to make him return to Company, which 
he had juſt retired from ; and that the Cauſe of his Death was 
a Diſtemper contracted at the Havannab. He therefore ap- 
- peared on his Recognizance, and moved to have it diſcharged ; 


indicted, and how he was to take his Trial. And upon Lord 
 Mansfield's Enquiring, Whether the Statute, 2 Ed. 6. was re- 
enacted in Ireland, it was anſwered at the Bar, that they had 2 
Statute in 10 Car. 1. to the ſame Effect. At length the 

Court continued his Recognizance till the next Term; with an 
Intimation, that if the Defendant appeared at the firſt Day of 
the Aſſiſes for the County of Cork in Ireland, then, on Affidavit 
made thereof, the Recognizance ſhould be diſcharged without 


* no Man take Occaſion, from this Order, to ſay in Treland, 


that this Court has given any Opinion, whether the Offence 
* 1s or is not there triable.” 


tendant's Appearance at the Aſſiſes, the Recognizance was 
e | 


The End of Hilary Term 4 Geo. 3. 1964. 


The Rule was inlarged to the laſt Day of Term, and No- | 


the Blow was accidental, occaſioned by pulling the Deceaſed 


_ Eaſter 


a Stroke be 
given at Sea, 
and the Party 
dies in gfre- 
land, Qu. 
Where thall _ 
the Murder 
be tried : 


which was warmly oppoſed by the Proſecutors. This occaſioned 
ſome Difficulty, how to diſpoſe of him, where he was to be 


his farther pegſonal Appearance. But the Court added, Let 


On the firſt Day of the next Term, on Afﬀidavit of the De- 


Eaſter Term 


4 Geo. 3. 1764. In the King's Bench. 


* 605 4K. WA PN The Kin 9 g againſt Webb. 


Terms impo- 


ſed on Proſe- 
cutor, before 


in the Court of Common Pleas, between Wilkes and Wood i mM. 
Michaelmas Term: Which Indictment was removed by Cer- 


allowed to 
quaſh his 
own Indict- 


ment. 5 


T HE Defendant Was dice the 1 -cth of Jamia) 1764 
at Hicks's Hall, for Perjury in his Evidence on a Trial 


trorarti into the King's Bench, at the Inſtance of the Proſecutor. 
The Defendant appeared and pleaded Not Guilty, and No- 


| tice of Trial was given for the firſt Sittings after Hilary Term, 


_ unleſs the Counſel would name the Proſecutor, and put the 
Defendant, who was deſirous of a ſpeedy Trial to clear his In- 
nocence, in the ſame Plight as he ſtood in upon the former | 


but countermanded by the Proſecutor on February the 11th. 
Whereupon the Defendant gave Notice of Trial by Proviſo, for 
the firſt Sittings in the preſent Term. And on the 3d of May, a 


few Days before the Term, a freſh Indictment was preferred 


and found againſt the Defendant, and alſo removed by Certiorari. 
Upon which, on the firſt Day of this Term, Glynn Serjeant 


moved, on behalf of the Proſecutors, to quaſh the firſt Indict- 


ment. But it was oppoſed by Blackftone for the Defendant ; 


i Indictment; as there might otherwiſe be Room for Colluſion 


on the one Hand, or Vexation and Oppreſſion on the other, if 


any Counſel might move to quaſh an Indictment, as on the 
Part of the Proſecutor, without naming him if called upon. 


The Motion was adjourned till the next Morning, and was then 


ſupported by G/ynn Serjeant, Eyre Recorder of London, Stoue, 


= the and Wallace; and controyerted by Norton Attorney 


General, 
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General, Aron and Blackſtone. | And for the Profocut it was 


alledged, that the firſt Indictment was bad, the Perjury being aſ- 
ſigned improperly, in not ſhewing that the Evidence given was 


in a Matter ſufficiently relevant to the Iſſue; and, that by the Rule 


and Practice of the Court, a Proſecutor had a Right, by * 


Counſel, to quaſh his own Indictment, without diſcloſing his 


Name. And they cited the King againſt Swan and Jefferies. 


Fiſier. 105. and Withypoole's Caſe. Cro. Car. 147. For the 
Defendant it was inſiſted, that where there was ſo palpable a 
Dclay on the Part of the Proſecution, the Court would not in- 


dulge them in quaſhing the firſt Indictment, without laying. 
them under Terms; and particularly, thoſe of a ſpeedy Trial 


and of naming the real Proſecutor. K. and Moore. Stra. 946. 


And by Lord Mansfield Chief Juſtice and the whole Court. 


There can be no ſuch Rule, that, when a Man is indicted for 
an infamous Offence, the Proſecutor is intitled to come into 
Court, and quaſh his Indictment as often as he pleaſes; it may 
de, in injinitum. The Court will ſee, that no Miſchief or Op- 
prefiion enſues, before they grant Leave for that Purpoſe. There- 
fore, Let the firſt Indictment be quaſhed, the Counſel for the 
Proſecution conſenting, that the ſecond ſhall ſtand to all In- 


tents and Purpoſes in the ſame Plight and Condition, as the 
| firſt would have done; and, after ſuch evident Delays, the Coun- 


el muſt be called upon to name the Proſecutor. 


Serj ant Glyn th named Fohn Wilkes Eſq; as the Proſecutor: 


Who having abſconded from Juſtice at the Times when both 
the Indictments were preferred, the Court demanded, by what 
Authority he made that Declaration: To which the Serjeant 


anſwered, By the Inſtructions of 5 Philips the 80e in 
this Proſecution. 


VN. B. The Defendant, at the Sittings in the ſame Term, 


was afterwards tried and acquitted, by a ſpecial Jury of the 
County of Middle eſex. 


Ver. I. 6B Fulke | 
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Fulke again Bourke. 


__ exonerate 2a 


Bail excepted againſt the Bail, for Irregularity The Fact Was, that 


, his N . F 
muſt be ruck Cook and Manning became Bail for the Defendant at a Judges 


ord van Chambers, the Cauſe being removed by Habeas Corpus. Aﬀeer. 
| wards, the Bail being excepted to, Cook and one Saunders ju 
tified in Court. But Manning did not juſtify: Yet his Name 
was never ſtruck out of the Bail-piece. Whereupon, a Scire 
facias iſſued againſt him. 2 Barnes, Wilſon and Lafortune was 

cited, in ſupport of the W 


In order to 5SHHURST moved to ſtay Proceedings on a Scire facias 


By the Court. It ſhould heve been Part of the Rule, that 
Manning's Name ſhould be ſtruck out of the Bail-piece, Ang, 
on Motion, it was accordingly ſo amended, without Coſts. And 
being ſo drawn up, No Cauſe was afterwards ſhewn ; and the 
Rule was made abſolute, upon he of the Plaintiff's Coſts 


hitherto incurred. 
Cox qui tam againſt Mund y. 


Omifion of 4 SHHURST moved to ſtay mcentings on the Bill of 


Terms and Middleſex, which was in Debt only, and not in Treſpaſs 
inſerting only, 
the Pleaof with an Ac-etiam in Debt; for à Penalty incurred, by having 


Debt in a Bill SA 3 h 
of Aale. foreign Lace in her Houſe, being by Trade a Mantua-maker. 


by a common 


N Lord Mansfield Chief Juſtice refuſed a Rule to ſhew Cauſe, 
unleſs they would. produce a Precedent of a like Rule within 
fifty Years paſt; abſente Deniſon Juſtice. But the next Day it 
was moved again, when Deniſon was preſent ; it being alledged, | 
that no Precedent could be found of a Bill of Middleſeæ in Debt 
only: And then a Rule to ſhew Cauſe was granted. After- 

wards, Morton ſhewed Cauſe; That the Statute 22 Geo. 2. 


which inflicts the Penalty, directs the Penalty to be ſued for, 


in any of the. King's Courts at Weſtminſter, or in the Exche- . 
quer in Scotland; which gives this Court a Juriſdiction, allow- 
ing it had none before, to hold Plea in this Action of Debt, 


Lord 


clas 


hat 


, 
2 


7 


vate Agreement. And 1 tot. Cur. 


— 
* 
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Lord Mansfield Chief Juſtice. It certainly creates a new Ju- 


tiſdiction in the Court of Exchequer in Scotland, which has 


criginally no civil Juriſdiction. But to ſhorten this Debate, 


Let the Bill be amended, by inſerting the Plea of Treſpaſs, and 


diſcharge the preſent Rule. Wilmot, Yates, Juſtices, accordant. 


Deniſon Juſtice abſent. 


Soul againſt Hodgſon . (e. 2 


OND condidioned to perform. the Award of two Arbitra- 
#4 tors; and, in caſe of their Non-Agreement, the Umpirage 
of a third Perſon as Umpire. All three join in one Inſtru- 
ment, purporting to be an Umpirage. Wallace argued it to be 
bad, on the Authority of 1 Bulftr. 184. Wedderburne contra. 
And Per Cur. The Caſe in Bulſtrode is abſurd. The Joining 


the pens 5 


Judgment for the Plaintiff. 
4 


The King again Openſhawe. 


Tenant at Rack-Rent was aſſeſſed to the Poor's Rate, 

> and paid it ; but, by a private Agreement between him and 
his Landlord, the Landlord was to pay the Rate; and accordingly, 
when the Tenant paid it, he told the Overſeers to obſerve, that he 


paid it for his Landlord. This was adjudged by two juſtices, 


not to be a ſufficient Rating and Payment of Taxes, to found 
a Settlement upon; and, of the ſame Opinion was the Seſſions. 


[og 


But by Lord Mansfield Chief Juſtice. Pray, whom was the 
Landlord to pay it for? Clearly, for the Tenant : For it is a 
Tenant's Tax. The Court has nothing to do with their pri- 


good. 
T be Orders were dich 


The Settlement is clearly 


If Arbitrators 
Join with an 
Umpire in his 
Deed of Um- 
pirage, it is 
only Surplu- 
ſage, and 


ſtands good. | 


of the Arbitrators is Surplulage, and does not vitiate the Act of 


Aſſeſſment 
and Payment 
of a Poor's 


Rate by the 


Tenant will 
gain a Set- 
tlement, not- 
withſtanding 56 
the Landlord 
has privately 
agreed to pay 
them. 


Hodg{on 2 Richardlon. (IB PEA 


5 as, W152 
N an Action on a Policy of Inſurance, the Caſe was, that thi: 


Ship was inſured at and from Gezoa, liable to Average; her 


_— nn of Pot-Aſh, Verdigreaſe, Cotton and other 
| nn 


Concealment QA 2 

of the true 3 
Port of Load- 4. 22 ; 
ing will viti- 


ate a Policy 
of Inſurance, 


404 
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; * N 6 This Landing was put on board at 
| Leghorn the 10th of Auguſt ; and the Veſſel had lain at "ng 


and the Cargo conſiderably damaged. The Inſured brought his 


due Diſcloſure of the Circumſtances ; as Genoa, from the Word. 


Goods were liable to take Damage, by having lain ſo long 


creaſe, the Number of Trials on one and the ſame Policy. 


be a ſatisfactory Trial. I think, that new Trials in general 


— 


above five Months, being originally bound for Dublin; but, 
lofing her Convoy, ſhe put into Genoa the 13th Auguſt, and lay 
there till the 5th January, when ſhe failed. And the Inſurance 
was made the 2oth January; at which Time, theſe Circum. 
ſtances were known to the Infured, but not communicated to 
the Underwriter. i 


A few Days alter ſhe put to Sea, ſhe was ſhattered by a Storm, 


Action on the Policy, and the Jury found a Verdict for the 
Plaintiff. And now, Morton and Dunning moved for a new 
Trial, contending, that the Policy was bad 45 ſitio, for want of a 


ing of the Policy, imported to be the Port of Loading ; and the 


aboard : And therefore, though the preſent Loſs actually hap. : 
pened by a Storm, yet if the Policy was originally bad, 4. 

Inſured cannot recover. And they urged the Propriety of 
granting a new Trial here; becauſe the ſeveral Inſurers were 


bound, by a Rule of Court, to abide the Event of this Action. 


Norton Attorney General ſhewed Cauſe ;——That the Jury 
have found this Circumſtance to be immaterial ; and they are 
the proper Judges of it. If a Latitude is allow ed to cavil for 
want of diſcloſing Circumſtances, which a Jury have judged 
immaterial; no Policy would ſtand, without communicating 
every Circumſtance of any the moſt trifling Nature. And, 
that the Rule entered into was intended to abridge, and not in- 


Lord Mansfield Chief Juſtice. It is certainly very beneficial 
to all Parties, that there ſhould be but one Trial, for all the 
ſeveral Inſurers on one Policy. But then, that one Trial ſhould 


are moſt beneficial for the Furtherance of Juſtice, and ought to 
be granted with great Latitude. In all free Countries, there 
is allowed for the Benefit of the Subject, a great Variety of Ap- 


peals. And the old Law here in England never meant, that the 
Verdict of a Jury ſhould by all means be final : But it pre- 


- „ „tee 


— 


„ 
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ſcribed 5 8 Way of new Trials, by the criminal Pro- 
ceſs of Attaint. Whereas, the modern Courſe of new Trials 
anſwers the fame End, ina better Way, In the preſent Co, 
the Verdict is ſuch a one, as ought Rot to ſtand. 


The Queſti on is, whether us was a ſufficient Diſcloſure; 

. e. Whether the Fact concealed was material to the Riſk run. 
This is a Matter of Fact; and, if materia], the Conſequence i is 
Matter of Law, that the Policy is bad. 


Now who can ſay, that no Riſk was run, during the five 
Months ſtay at Genoa, or no Damage appesse in that Period ? 
The Policy is founded on MiC-repie ſeats; The Ship 1s in- 
ſured, © at and from Genoa to Dublin, the Adventure to begin 
« from the Loading to equip for this Voyage.” This plainly 
implies, that Genoa was the Port of Loading. And at the Trial 
all the Witneſſes ſaid, that by Uſage it was material to ac- 
quaint the Underwriter, whether the Inſurance was to be at 
the Commencement, or in the Midule, of a Voyage. 


Wilms? juſtice. Had this Caſe been a doubtful one, I ſhould 
not have been for concluding all the Inſurers by one Verdict. 
But I ſee no Doubt in it. The Fact diſcloſed by this Policy is 
not true; that Gerog is the loading Port; for ſo it 

muſt be underſtood. And in ſuch Caſes, I will not ſpeculate 
upon the Materiality or Immateriality of the Fact. Not but 
that I think, the Length of the Stay at Genoa is ""' material, 
in Caſe of ſuch periſhable Commodities. 


Yates Juilice of the fame Opinion. The Concealment of 
material Circumſtances vitiates all Contracts, upon the Principles 
of Natural Faw. A Man, if kept ignorant of any material In- 
gredient, may ſafely ſay, It is not his Contract. And I think 
this Fact material, for the Reaſons before given. 


Rule for new Trial made abſolute. 


EL ”— "We àsfieick 
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Leeds again Black fordby. 
Wife cannot NNE, the Wife of Jeſeph How, was removed from the 
pon 1; Pariſh of Blacꝶfordby in Leiceſterſhire to Leeds in Bre. 


dd bes 00 5 ſhire, by Order of two Juſtices, dated the 25th June 1763, 
pation of the Leeds appeals, and on 4th Ocfober 1763 the Seſſions confirm the 
po rg l Order; ſtating, that Fojeph How, in Fune 1761, took a Tene. 
ref eie. ment of 10 J. per Annum in Blackfordby, by Leaſe determinable 
= þ half-yearly, at Michaelmas or Lady-day. At Michaelnas 1761, 
Howe and his Wife went and reſided therein, till Chrimag fol- 
lowing; from which time to May 1762, he was ſometimes at 
„ * Leeds, and ſometimes at Blackfordby, but his Wife and F amily 
„ reſided wholly at Blacgfordby. In May 1762 he took a Tene— 
ment of 20 J. per Annum at Leeds, and occupied it, in the Trade 
of a Coachmaker, till June 1763. From May to November 
1762 he reſided chiefly at Leeds; but, in that Time, was twice 
with his Wife and Family at Blzckfordby. From November 
1762 to the 15th April 1763, he reſided conſtantly at Leeds, 
where he was then apprehended by a Warrant, and brought into 
Leiceſterſhire, to make Proviſion for his Family, which he did; 
and promiſed to take them away. But, ſhe being near her Time, 
He and his Wife ſtaid in the Tenement at 2 c&fordby, from 
the 18th April, to the 15th May, while the Jay in. He then 
took her into Worceſterſhire, and returned to Blackfordby, locked 
up the Door, and left the Key with a Neighbour, to get in his 
Hay for him. From thence he went to Hun r/lett, a third Pa- 
riſh, and continued there ever ſince. In the mean Time, the 
Hay was got in, and {t1]] remains on the Premiſſes, and is his 
Property. bar, about a Fortnight fince, he ordered the Neigh- - 
bour to deliver the Key to the Landlord, which was not done; 
but the Key is now in his Poſſeſſion. That his Wife, returning 


to Blackferdby, and aſking Relief, was removed by this Order 
to Leeds, on 25th June 1763. 


Lord Mansfeld Chief Juſtice. This Removal was premature. 
The Huſband could not be removed (and therefore not the 
Wife, who continues Part of the Huſband's Family) ſo long 

as the Tenement continued, that is, not till the Occupation 
| | Was 


"v6 of Trelpaſ or forcible Entry.” 


IP nnn ß N 
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was determined. This would have opened the Queſtion of the 


Settlement. 


Wilmot Tuſtice. There is no Doubt, but her Settlement 
would be, where He laſt lived forty Days. It would be abſurd, 
if a Wife could get a Settlement diſtin& from her Huſband. 
The derivative Settlement muſt follow the principal. But, 
at t preſent, the Removal was unwarrantable. 


_ Orders Quaſhed. 


The King arainfl hs Juſtices * Wi its (Saen. 190. 


4 OTION for a Mandamus to the Juſtices in Seflions, to The Fes 
receive a Traverſe, to a Preſentment of a Highway 3 


m traverſable, 
Juſtice, upon his own View, under the Statute 5 Eliz. in re- 8 
preſents a 


ſpect to the Fact of Non repair; it being an eſtabliſhed Doctrine High-way 
at that Seſſions, that ſuch Preſentments are not traverſable e 
in that Reſpect. And in behalf of the Motion were cited Car- 

thew 74. 1 Hawk, P. C. 217. And the Words of the Statute 


were relied on, which makes ſuch Preſentment ** of the ſame 


Force, as if prefented, found, and adjudged by the Oath of 


« twelve Men” (that is, equivalent to an Indictment found by 
a Grand Jury, which is clearly traverſable in all reſpects} © Sav- 
ing to every Perſon his lawful Traverſe, as upon Indictments 


It was ſaid by Mr. Athorpe the Secondary, that it was uſual, 
to remove the Preſentments by Certiorari into this Court, and 


turn them into Indictments here; and, upon a general Tra- 
verſe, fend them down to be tried below. But the Statute 


V. 3. c. 11. which gives the Certiorari, is only upon Con- 
dition, that the Title to Repair comes in Queſtion. 


Tates Juſtice. This is ſetting up a Preſentment, as equal 


to a Conviction : And can any Subject of England, even in a 


tummary Way, be convicted before he is heard? 


fin Tultice. There has formerly ben a Variety of Opi- 
nions upon this Point; and a Notion long prevailed, that a 


Juſtice's Preſentment was not traverſable, as to the Matter of 


Repairs: 
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Repairs : But not, I 1 within theſe thirty Years paſt, I 
think the true Notion. is, that they are the ſame as an Indie. 
ment found by twelve Men. The Statute only Wien the 
Prefentment, in Lieu of the Indictment. 


Lord Mansfield Chief Juſtice. I think there is very ſtrong 
Reaſon, why the Whole ſhould be traverſable; and the Words 


of the Act are alſo very ſtrong, in favour of the fame Con. 


ſtruction. But I am loth to determine fo general a Point, 
upon a Motion. And I deſire, that the Caſe of Jacob Ha]! 
may be looked into, who was fined by Lord Hale, pen View, 
for a Nuſance e at * 8 


. 


Rule afterwards made abſolute, ex relation Magiſtri 
Attorney General. 


4 N, Auer he King . Lab and others, In-Burgeſ 


Conftitution 
of the Bo- 
rough of 
Figan. 


of Wigan. 


N Motion for an Information in Nature of Que Mar- 
rants againſt the Defendants, for acting as In- Burgeſſes 


of Wi _ 


The Conſtitution of the Borough was admitted to be this. 
The Mayor twice a Year holds a Court-Leet ; and the Jurors of 
the Jury muſt be reſident In-Burgeſſes, paying Scot and Lot, 
and not any of the Aldermen of the Borough. This Jury, or the 
major Part of them, may ele& In-Burgeſſes, out of the Refiants 
in the Borough; and they alſo name annually three Perſons, who 
are ſtiled Benchers; out of whom, the In- Burgeſſes, whether 
refident or not, are to chuſe the Mayor. | | 


The Caſe was, That on the 6th October 1760 the preſcriptive 


Day for holding the Court Leet, the new Mayor being then ele&- 
ed, he, without the Preſence of any Bailiffs, adjourned the Court 


to the 25th. And, ſome Doubts ſubſiſting with reſpec to the Vi- 


lidity of this Election, it was thought proper to mect again on the 


"Ru ” | | Sch 
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; 6 


there the ſame Mayor was again elected, and alſo adjourned to 
the 25th. On which Day the Court met, purſuant to both 
Adjournments ; and the Defendants Were elected In-Burgeſles, 
by a POT) vi. 26 againſt 15. 


And now A/pnal and 99 Serjeants, and — objected 
to this e 


ed to the 25th, being adjourned without the Preſence of the 
Bailiffs, who are a i Part of the Court: And that the 
Court of the 8th, being held under the Statute, could do no- 
thing but elect a Mayor, and not adjourn. 


2. That ho the twenty-ſix who voted for the Defendants 
- were Aldermen, and therefore could not ſerve on the Jury. 


3- That fix more had been disfranchiſed in 1754, and though 
reſtored the 15th September 1759 in conſequence of a Manda- 
mus directed to the Mayor, yet they were illegally reſtored; 


his Erethren. 
0 T a five more were only colourable Reſidents, and not 


bond fide Inhabitants of the Borough : And that, taking away 
theſe thirteen, the twenty-ſix are reduced to a Minority. 


| Morton, Wedderburn, Clayton, and Wallace ſhewed for Cauſe; 
1. That the Bailiffs were not conſtituent Parts of the Court, 
and that they were never named in the Stile of it, which is 


only held, before the Mayor, and not the Mayor and Bailiffs. 
and therefore, no Occaſion to call in the Aid of the ſubſequent 


I1ojori Canteld, 2. That as to the Aldermen, the Queſtion had 
before been twice tried; and the laſt Verdict, now unimpeach- 


the fix disfranchiſed Voters, they inſiſted, the Disfranchiſement 
was a illegal, and that they were now regularly reſtor- 


e . | edt 


| 8th Oæober; (being the Day under the Statute 11 Ges. I. "IP 


. That the Court held on Fa 6th was not legally adjourn- 


being reſtored by the, Mayor only, contrary to the Opinion of 


That this was a legal Election and Adjournmeat on the 6th; 


Election and Adjournment on the 8th, which was only had ex | 


ed, found them not to have been legal Aldermen. 3. That, as to 


— 
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ed: And that, in a Queſtion regarding the Right of the De. 


; Ty 


fendants, it was ſufficient to ſhew, they were elected by Bur- 
geſſes de facto. To prove which a Caſe was cited; in which 
Juſtice Feſter refuſed to try the Validity of the Elector's Fran- 
chiſes, in an Information to try the Right of the Perſon by 
them elected; ſaying, it would be endleſs, as he knew not 


where to ſtop; and perhaps, they might endeavour to impeach 


the Right of the Electors of thoſe Electors. 4. They inſiſted 


that the five, who are ſaid to be Non-reſident, were really and 


bond fide Reſidents : And, above all it was preſſed, that, four 


Years: having now expired, ſince the Defendants were choſen, 


and had acted as Burgeſſes, the Complaint was now foo tale; 
and it might be of fatal Conſequence to the Being of Boroughs, 
if ſome Rule of Limitation was not laid down, after which 
Time no Information ſhould be oranted ; elle, a Line muſt 
be drawn 1 in . Place. 


Lord Mansfield Chief Juſtice. As to the firſt Objection, 


that the Court at which they were elected was incompetent, 


Three Years © 


and an half's 
Acquieſcence 
no Bar to 
Quo War- 
rants. 


: and all relate to the e of the Electors— 1. That of 


the Adjournment being made without Bailiffs, who are a con- 
ſtituent Part; the Fact of their being conſtituent Parts of the 


Court, is affirmed on one Side, and denied on the other; both 


on Apprehenſion and Belief. It is urged, that they are not named 
in the Stile of the Court. Which Argument is plauſible, but not 


concluſive; for neither are the Jury named, who are certainly a 


Part of the Court. Therefore it is neceſſary, that the Information 
ſhould go; if on this Ground only, to try this diſputed Fact; 
unleſs ſome Bar can be ſet up to eſtop the whole Proſecution. . 
It is contended, that Length of Time is ſuch a Bar, and that 
it demonſtrates ſuch an Acquieſcence, that You ſhall not now 
quieta movere. And to be ſure, there may be ſuch an Acquieſ- 
cence. What that Length of Time is, is not, need not, be 
fixed. It is better not to fix it, nor do I believe it ever will 
be fixed, either here, or in another Place. But in the preſent 
Caſe, there is no Length of Time at all; the Election was but 
in 1760. We have no Proof of their w_—_ till October or 
2266; wand laſt. | 


The ſecond general Objection is branched into three Parts, 


Non- 
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Non- reſidence. 
and affirmed on the other. It is therefore proper to be tried, 
unleſs the Length of Time is a Bar. 
Reſidence is a fluctuating Qualification. 
at one Time, and not at another. 2. As to the Aldermen, and 
3. The disfranchiſed Burgeſſes. Object ions are raiſed to theſe, 
a thoſe Objections anſwered, principally by Averment on 
both Sides. And it is contended, that you ſhall not try the 
Rights of the Electors, collaterally in a Suit againſt the Elect- 


ed. As to this; We have before ſaid, that the Information 


muſt go, upon the firſt general Ground. And when it goes, 
the Proſecutors will lay their Caſe as widely as they think pro- 
per, and the Defendants will juſtify as they ſhall be adviſed. 


The Court cannot reſtrain the Crown from taking ſuch Iflues, 


as may be judged neceflary. Perhaps the Judge, who tries 
the Cauſe, may think it right to reſtrain the Evidence from 


This is a Matter of Fact, denied on one Side 


But that cannot be; for 
A Man may be reſident 


Warrants 
againſt the 
Elected the 


'Qu. If in A 


Rights of the 


Electors can 


be examined 


they being d- 


of the Fran- 
chiſe? 


going into the Qualification of the Electors, as in the Caſe cited 


at Bar before my Brother Foffer. There may be ſome Caſes, 


where it is proper to go into the Rights of Electors, and others, 
where it is not. 


This, the Judge on the Bench muſt deter- 


mine; But we are delivered from giving any Opinion upon the 


- preſent Caſe, in that Reſpect, becauſe the Rules muſt be made 


abſolute at all Events; and we cannot direct the Proſecutors, 
in what Manner to frame their Information; but theſe Points 


may come regularly in queſtion, before the proper Fenn 


at the Trial. 


Deni an, 77 umot, Yates, Juſtices accordant. 


The Rakes for Informations were made abſolute. 


Facto poſſeſſed 


3 e, 


74 
C, 


2 . 


83, 
2 


391-98. 


[CO we 


14. 


Triquet pe” Bath. JCal . 


ORT 0 N Attorney General moved, to ſet aſide the Pro- 
ceedings in an Action of the Caſe, brought againſt the 
Defendant for a conſiderable Book-Debt, in regard that he 
was privileged by Count Haflang, the Bavarian Miniſter, as his 
Servant. And Affidavits were read to ſhew, that he was hired 


by the Count, as his Engl ;/h Secretary, at t 30 J. a Year for 


Board 


Engliſh Se- 
cretary to a 
foreign Mi- 
niſter privi- 


leged from 


Arreſts, tho“ 


formerly a 

Trader, and 

now under 

very ſuſpici- 

cuz Circum- 

ſtunces. 
e 


_— 
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Lord Chancellor and the Chief Juſtices. The only Inſtance of 
arbitrary Puniſhment by our Law, except in another Breach of 
the Jus Gentium, the Violation of Safe-Conducts; wherein, a 


ſider the Doctrine of Protections, as laid down by the Law of 
Nations, and that Statute; and to ſhew, that the Defendant's 


clared to have been void; and all future Proceſs, againſt any 
public Miniſter, or his Domeſtics, or domeſtic Servants, ſhall be 


In § 4. A ſummary Puniſhment is directed for Attorneys, &c. 


* the Deſcription of the Bankrupt Laws, who ſhall be in the 


— 


Board and Service, had a written Appointment under = 1 
Count's Hand, and that he, from Time to Time, had attended 
at his Excellency's Houſe, and wrote and tran ſacted many Things, 
relative to the Count's Affairs; that he was ſignified to the 

Secretaries of State, and his Name inſerted in the Liſt of Pro- 
tections, in the Office of the Sheriff of London and Middleſe. 


Blackſtone and Thurlow ſhewed for Cauſe ; ; That, the Appli- 


cation being founded on the Stat. 7 Ann. c. 12, or rather the 
Law of Nations enforced by that Act, it was neceſſary to con- 


Caſe was not within the Provifions of either. 


The immediate Occaſion of the Act was an Arreſt of the 
Ruffan Embaſſador, which is recited to be contrary to the 


Law of Nations, and the Privileges of Embaſſadors: And there. = 


fore, in & 1, 2 and 3, All Proceedings had againſt Him are de- 


void. This ariſes from the Jus Gentium, Grot. 2. 18. 8. Byn- 
kerſhoek de Foro Legatorum, paſſim. That not only the Embaſ- 
ſador himſelf, but ſuch as are bond jide his Domeſtics, the 


Comites Legati, are privileged. from Arreſts and civil Suits. 


ſuing out and executing ſuch Proceſs, to be inflicted, by the 


like diſcretionary Puniſhment is directed, by Stat. 31 Hen. 6. 
Ca 4. But, in 5, are Two Qualifications of this genera! Law; 
the firſt, added in the Lord's Houſe, ** That no Trader within 


Service of an Embaſſador, ſhall be privileged : The other, an 
« Amendment of the Houſe of Commons, That the ſummary | 
« Puniſhment ſhall not be inflicted, unleſs the Servant be re- 
14 giſtered, and his Name hung up in the Sheriff's Office. ” Both 
theſe Exceptions are agreeable to the Law of Nations. Byn- 
Lerſb. c. 15. de Comtitus Legatorum, near the End. Quajitum 


a | | | x 90 2 | 
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. 
« off, an Comitum numero & jure habendi fint, * Legatum 
« comttantur, unice ut lucro ſuo conſulant, Inſtitores for ſan & 
« Mercatores. Et quamvis 'hos ſepe defenderint, & Comitum 
& co habere voluerint Legati, apparet tamen ſatis, eo non 


« pertinere, qui in Legati Legationifve officio non ſunt. Quum 
« autem ea Res nonnunquam turbas dederit, optimo Exemplo 
« jn quibuſdam Aulis olim receptum fuit, ut Legatus teneretur 


« exhibere Nomenclaturam Comitum ſuorum, &c.” 


Our Courts have wana over this Privilege with a jealous 


Eye, and held the Defendants to ſtrict Proof of their Qualifi- 


cations. 


jßidnore and * Hil. 4 Geo. 2. Stra. 797. Fitz. Gibb. 
200. Actual Service held neceſſary. Holmes and Gurdon. M. 
7 Geo. 2. Defendant ſworn to be an officiating Servant, hired 
for a Year at 10/ per Annum. Was entered, and had the 
Reſident's Certificate, as his Servant. Had often peruſed 


the private Papers, ſettled the Accounts, and copied foreign 
Letters of the Reſident, and frequently attended him on pri- 


vate Buſineſs. On the other Hand, it appeared, he was a So- 
licitor in Chancery, and reſided in his own Houſe, with his Wife 


and Family. 


The Court held, 1ſt. That the Entry and Certificate alone 


were not ſufficient to give the Privilege. _ -2dly. That the Na- 
ture of the Service muſt be ſhewn, zdly. That Gurdon was 
not privileged, becauſe the Nature and Denomination of the 


Service was not ſnewn. But, in the laſt Point, Lee Juſtice 


difered from Lord Hardwicke, Page, and Probyn; on whoſe 


Opinion the Rule was diſcharged. In Poitier and Croza, T. 


23 Geo. 2. (Vide page 48.) the Rule was diſcharged for Inſuf- 
ficiency of the Affidavits, in not ſpecifying the Service done. 
foonſlon and Colonel Stewart. M. 24 Geo. 2. S. P. and de- 
_ termined accordingly. . 


As to the preſent Caſe; there is indeed an actual Service 
ſworn to, but in very looſe and general Terms; which may 
probably extend only to the Letters and Memorials, written 
upon this very Tranſaction: But it is expreſily ſworn he was 
a Trader, a Mercer in Dublin, at the Time when this Debt 

Voi Ic | E Was 
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was contracted, in 1756; a Trade within the Deſcription of 
the Bankrupt Laws, againſt which there is no Statute of Li. 
mitation in point of Time. And he acknowledges he was x 
Trader, but has not been ſo ever ſince 1756. One Parcel 
of Goods is ſworn to have been perſonally bought by him in 
England. And, in Dodfworth and Anderſon, Raym. 375, Sj 
T. Jones. 141. Buying Goods in England, and ſelling them 
ia Jreland, then coming over to Eng/and and abſconding from 
his Creditors, was held ſufficient to make the Defendant a 
Bankrupt. In Brettel and Carolina. M. 17 Geo. 2. The De- 
fendant had not been a Trader for four Vears before; yet the 
Court held him to be excepted out of the Statute, and refuſed 


to diſcharge him. 


Add to this, the other ſuſpicious Circumſtances which at. 
tend the Caſe. It is ſworn, the Defendant underſtands no Lan- 
guage but Engliſb; therefore an improper Perſon to be Secre. 
tary to a foreign Minifter, He is an Officer on Half-pay, at 
15 f. per diem; therefore unlikely to undertake a bond fide Ser- 
vice, for 30 J. per annum, Wages and Boardwages. No Wages 

have ever been paid. And Court Haſſang (a Miniſter of very 
humble Rank) has more Domeſtics regiſtered, than the Em- 
baſſadors of the moſt potent Crowns in Europe. 


Per Cur. The Principles laid down by the Plaintiff's Coun- 
ſe] are very juſt ; particularly that this Privilege ariſes from the 
general Law of Nations, and not merely from the local Statute 
of Queen Anne, which was made to pleaſe the Czar Peter, 
and ſent over very finely illuminated to Moſcow. The Caſes 
cited are alſo certainly juſt, and the preſent Circumſtances are 
very ſuſpicious : But Suſpicion alone will not warrant a 
legal Determination. The Defendant and his Witneſſes have 
_ - ſworn up to the Requiſites neceſſary by the Statute, and the 

Jus Gentium, on which it is founded. They have ſworn to an 
. actual Retainer, to an Office by Name, and to an actual Ser- 
® © vice in that Office. And by Wilmot Juſtice, J make no Queſtion, 
| | but the Perſon, who framed the Affidavits, was well acquaint- 
ed with all the Caſes cited. 


fy 
)* 


? 


As to the Trading; there is only a fingle Inſtance, and that 
of Buying * ſworn to in this Kingdom; ; and this is ſeven 


Years 


1 
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* Years ago. This Objection therefore does not n to be 
is ſuficiently ſupported, in point of F act. | * 
8 Raule made — * Deni fon Jon 
In h To | | 
ir ef 7 
m The End of Eaſter Term 4 Geo. 3. 1764. 
9 TE N | 1 
. 
le 
d 
? 'F IT inity ler m 
bas 
a 4 Geo. 3. 1764. In the King's Bench. 
7 „ = 
5 Green againſt Waring, 
OTION to ſet aſide an Award. In a Diſpute If two Part- 
5 between two Partners, all Matters in Difference were _—— 
Y referred to the Award, &c. of A. B. in common — 
x Form. The Arbitrator, inter alia, directed the Partnerſhip to — * Ar- 
be diſſolved. Objected, that he has exceeded his Power. Sed diier may 
x per Cur. When all Matters in Difference were referred, he Partnerſhip. 
. had clearly a Power to diſſolve it. If a Difference between a | 
: Maſter and Apprentice were referred, the Arbitrators would 3 Us \ 47 · BY 
X have a Power, to order the Indentures to be delivered up. 7 —— . F 
: And it being ſworn, that, at the Trial, after the Juror was = ff 


withdrawn and the Rule of Reference was thus generally drawn 
up, the Plaintiff openly declared, he would not have it under- 
flood, that the Arbitrator had a Power to diſſolve the Partner- 
ſhip; Lord Mansfield Chief Juſtice obſerved ; That is ſufficient 
{A yEvidence, ex Ore ſud, that the Diſſolution of the Partnerſhip 
* was then a Matter in Difference. 


Rule diſcharged. 
Swift | 
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Swift on Demiſe of Neale and his Wife againf 

7 "4 Gove. GOD. | Roberts. 
SC Abi? 72 . 5 | 
2 Jointenant makes his Will of Lands, duly atteſted; ang 
deviſes, his Part of the Eſtate held in Jointure with his 


good, though 
| 1 Siſter, to one Jane Gilbert; and then, by Leaſe and Releaſe to 
fore his A. B. to the Uſe of himſelf in Fee, ſevers the Jointenancy, 
Death. and dies without revoking or republiſhing his Will. The 

Queſtion, ſtated on a Caſe reſerved on the Trial, was, Whether 


any thing paited to Jane Gilbert by this Will? 


Harvey for Defendant, commit that his being ſole ſeiſed 
at the Time of his Death was ſufficient to eſtabliſn the Will. 
- That, where the perſonal Ability of the Teſtator to deviſe 
is in Queſtion ; there, the Will muſt be confidered at the Time 

of Making: Where the Qualities of the Eſtate or of the 

Deviſee are diſputed ; there, at the Time of it's Operation. | 
That, in Lands deviſable by Cuſtom at Common Law, a Join- 
tenant's Deviſe was not good ; for which the Reaſon is given by 
Littleton, fe. 287. Becauſe the Survivor ſhip, which is the Act 
of Law, takes place of the Deviſe. But Per#4:ns. ſect. 500, lays, 
that, if ſuch Deviſor ſurvives all his joint Companions, then ſuch 
Deviſe is good. Whether therefore, by long Life or otherwiſe, 
the Incident of Survivorſhip is removed by any Means, and the 
Deviſor becomes ſole ſeiſed ; the Deviſe will ſtand. And, after 
Severance of the Jointure, the Teſtator is in, of the ſame Uſe 
as before, only ſtript of the Incident of Survivorthip. 1 
That the Statute 32 Hen. 8. c. 1. and it's explanatory Statute, 

34 Hen. 8. c. 5. (which alone requires the ſole Seifin of the 

Teſtator) are framed upon the Model of theſe Eſtates, which 

were deviſable at Common Law; and muſt receive the ſame 


| Conſtruction. 


Morton, contra. F cites Littleton and Fitzherbert, in 
ſupport of the Doctrine he advances. But neither Littleton in 
his Chapter Fointenants, nor F itz herbert in the Writ Ex gravi 
Quereld (the Places referred to) contain any ſuch Doctrine. 


Littleton only ſays, a Jointenant can't deviſe, and Fitaberbert 
| | is 


1 TY Te % 
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is abſolutely ſilent in regard to Joint- tenants. Beſides, Perkins does 
not ſay, that a Will made during the Jointenancy ſhall be good, 
if the Teſtator becomes ſole ſeiſed; but lolely, that, when he 
becomes ſole ſeiſed, then ſuch Deviſe is good; 1. e. Such Deviſe 
as he makes, when ſole ſeiſed. | 


Butler againſt Baker and Detres. Poph. 89. is in Point. Held 
by the Majority of the twelve Judges, that a Deviſe by a Joint- 


tenant is void, though by a Deed ex poſt facto he might become, 


as it were, ſole ſeiſed; for it is to be conſidered only, what 


Eſtate the Deviſor had in the Land, at the Time of the Deviſe 
made. —A Man can deviſe only what he has: Therefore put 


the Caſe, which Perbins is ſuppoſed to have put, That I de- 
viſe all 'my Eſtate held in Jointure, and after the Date of my 
Will my Partner dies; What Part does that Will convey ? 


The whole Eſtate, or only my original Moiety ? This ſhews the 


Abſurdity of ſuch a Conſtruction. 


Lord Mansfield Chief Juſtice. T hw is no Difficulty in this 
Caſe. The Will is of an Eſtate, held in Jointure with his Siſter. 


The only Queſtion is, if the Will is not void ab initio. The 


Deviſor had nothing deviſable. Wills in England are not like 


| Roman Wills; the Creation of an Heir to a Man's Eſtate. If 


lo, then aftec-purcheſed Eſtates would paſs by them. 


* Mem. In the Old Nat. Brev. tit. Ex gravi ; Quereld, it is 
cc aid down, as determined M. 26 Hen. 6. Si un devi 72 
« terre de que il n'eft pas ſeiſi, fi apres, il purchaſe la terre, 
e deviſe eſt bon.” ] 


But with us it is, under the Statute of Wills, a Limitation 


of the Eſtate which a Man has. If the Will of a Joint-tenant 


could operate at all; it muſt be, by Severance of the Jointure 


| but that it cannot do, becauſe the Doctrine of Survivorſhip takes 
place, before the Will can operate. A Feoffment in Fee to 


the Uſe of his Will would be a Severance: Perkhins's Dictum is 


very looſe. In the firſt Part he rightly ſays, a Deviſe by a 


Joint-tenant is not good. The Deviſe itſelf is a bad one. 


What he means by the latter Part, I don't underſtand. If he 


only means, that, when he has the whole by Survivorſhip, he 
may then deviſe, it is very true; but need not have been ſo 


ſolemnly laid down. And yet perhaps he may mean ſo, as he 


Vor I. 6 F = juſt 
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juſt before lays it down with equal Gravity, that a Dean and 


Chapter, who never die, cannot deviſe Lands holden in the 
Right of their Church, &c. Beſides, he cites Littleton, who 
only ſays that Joint-tenants cannot deviſe, and gives the Reaſon, 
and Fiizberbert, who ſays nothing about it. Nothing thi 
fore can be gathered from ſo looſe a Di@um. | 


[ Mem. Perkins does not cite Fitzberbert's Nat. Brey, 
200 was his Cotemporary at leaſt, if not his Tunior, and 

40 p iſhed his Book in 15 34. but the Nat. Brev, with 
its Additions; which means the Old Nat. Brey, which 


* bas Additions printed at the End of each Writ ; and, 


ce in the Additions to the Writ Ex gravi Suereld, has 


| cc (as Perkins Jays) pluſers bones Caſes concernants De. SH 


« viſes, the laft of which lays down the ſame Rule con- 
te cerning the Deviſe of a Foint-tenant, as is in Little. 


e fon. And in very old Writers nothing is more com- 


* mon, than to lay down with great Solemnity, what we 


| % now leo upon as firſt Principles, but which then berbape 
dere not thoroughly known or eftabliſhed.”] 


However, 3 he means, he ſpeaks only of cuſtomary De- 
viſes at Common Law. But the Stat. 34 Hen. 8 has expreſoly | 
excluded all Deviſes by Jointenants. When a Will is well 
made, both the Time of making and the Time of the Teſtator's 


Death, may be conſidered, in order to interpret it. But here 


the Will itfelf is void ab initig. 


Wilmot Juſtice. The Statute 32 Hen. 8. gives a Power and 


Authority to deviſe, Which did not ſubſiſt before. A Deviſe 
is the Execution of this Power, and therefore to be conſtrued 

ſtrictly, eſpecially as the 34 Hen. 8. is an explanatory Act. 1 
agree, that, as to perional Ability and Property in the Thing 
deviſed, the Time of meking is to be regarded. Try it then 
by this Rule. The Stat. 32 Hen. 8. gives the Power of deviſ- 
ing to Perſons, having Lands, &c. New a Jointenant has not 


-1- 8a deviſable Eſtate in Lands. No explanatory Act was neceilary 


to eſtabliſh this; the firſt Statute did it ſufficiently. 


| Yates Juſtice. The Queſtion is, whether the Severance of 
the Jointure can relate back, ſo as to ſubſtantiate a bad Will. 


27 - No 


"$6 


> 
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No Man can deviſe what he has not. The Form of pleading 


a Will ſhews this, That a Man was ſeiſed of ſuch and ſuch 


Lands, and being ſo ſeiſed, he made his laſt Will, Sc.“ 


The Will could not operate upon theſe Lands, upon another 
Account. He deſcribes them as the Lands, which he holds i in 
Jointure with his Siſter. But he did not hold theſe Lands in 
Jointure, at the Time of his Death. 


| Poſtea was delivered to the Plaintiff. 


The king againf Beaton. 4. 22 429: 


| 52 ENDANT was convicted on an IA for a 


violent Aſſault on Mr. Owens, the Secondary of this 
Court; and had Judgment ſome Months ago, to pay a Fine 
of 50/. to be impriſoned for two Years, and give Security for 


| five Years longer. Afterwards, at the Deſire of the Proſecutor, 
and for that the Defendant was poor, had a Wife and five 
Children, and being a Cooper could not exerciſe his Trade in 


Priſon, the King, by Letters under his Sign manual directed to 


2 the Judges of this Court, ſignified, that it was his Royal Plea- 


ſure, to remit the Fine and Impriſonment; and willed them to 
give the neceſſary Directions accordingly. 


And now Morton moved to bring the Defendant up, to take 
tne Benefit of this Sign manual. 


Lord Mansfield Chief Juſtice. The Defendant has been ill 


© adviſed. + He mould have procured a Privy Seal, to. bail him 


in order to plead his Pardon, which, it ſhould be ſuggeſted, 


the TY intends to grant ; in the Nature of a Circuit Pardon. 


% V. B. It ſeems the Method of pardoning upon the Cir- 
*cuit (and at the Old Bailey, as it was faid by Eyre Recorder 
* of London) is this. A Sign manual ifſues, ſignifying the 


King's Intention of either an abſolute or conditional Pardon, 


Pardon by 
Sign manual 
how to be 
worded, and 
made Uie of. 


and directing the Juſtices of Goal Delivery, to bail the Pri- 


_ * ſoner, in order to appear and plead the next general Pardon, 


* that ſhall come out; which they do accordingly ; taking his 


* Recognizance, to perform the Conditions of thy Pardon, 


i any.“ | : 
I | | But 
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But by Lord Mansfield Chief Juſtice. We can cd nothing 
upon this Sign manual; which imports to be a Pardon in it. 
ſelf, and ſhould therefore have been under the Great Seal. 


| Afterwards, a new Sign manual was procured in theſe Terms, 


„ Whereas, Sc. (ſtating the Inducements aforeſaid) We do 


“hereby ſignify our Intention of granting to the ſaid—— Beg, 
* our moſt gracious Pardon, ſo far as relates to the ſaid Fine | 
« and Impriſonment; upon his giving Security for the good 


Behaviour for five Years, according to the Judgment of our 


« ſaid Court, and entering into ſufficient Recognizance, for his 
„e Appearance in the ſaid Court of King's Bench, and pleading 
our ſaid Pardon for his ſaid Offence, when thereto required, 
«© Our Will and Pleaſure therefore is, that You take due Notice 


& thereof, and give the neceſſary n. accordingly.” 


Venue chang- 


ed on an Ac- 
tion of falſe 
Impriſonment 
through Ap- 
prehenſion of 
a par 


Trial. 


This was allowed by the Court, and a Rule granted to bring 
up the Defendant; who, on a ſubſequent Day, was brought 


np and diſcharged, upon giving Bail for the Purpoſes aforeſaid, 


Mylock againſt Saladine. 


CTION of Treſpaſs and falſe Impriſonment. The 
Plaintiff was a Shew-Man, and had painted a Mare, 
to reſemble the Queen's Zebra; which Mare when examined, 
and the Trick diſcovered, was found to be like a Mare, which 
had been ſtolen from the Defendant. Whereupon the De- 
fendant took up the Plaintiffon Suſpicion of Felony; and, after 
being detained two Hours, the Suſpicion being ill founded the 
Plaintiff was ſet at Liberty. And for this Confinement the Ac- 
tion was brought, in the Mayor's Court at Chefter, where the 
Jury found a Verdict for the Plaintiff with 80 J. Damages; 
which was ſet aſide, laſt Term, as being exceſſive; and a new 
Trial granted. And now the Attorney General and Jones moved 
to change the Venue, from the City to the County of Cheſter, 
upon Atidavits ; that there was a Subſcription carried on among 
the Citizens of Cheſter, to maintain this Action, Saladine being 
very unpopular there; that great Rejoicings were made upon 
the Verdict's being obtained; and public Declarations made, 
that, though this Verdict was ſet aſide, equal Damages would 

| | | be 


CBD Way 


the Plaintiff thinks he ſhall have an undue Advantage. | 
| 6 G | _ wile, 
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be given on another; ſo that it was ſworn, it was MR 


an indifferent Trial could not be had in the City. And it 


appeared on the Recorder's Report, who tried the Cauſe, that 
one of the Witneſſes had declared, that, when Saladine carried 
Mylock before the Juſtices upon the original Complaint, he for- 
bore to give Evidence in his F avour, for fear of offending the 


. of Cheſter. 


Clayton and Hall ſhewed for Cauſe, that the City of Cheſter 
contained ſeven hundred Freemen, among whom were many 
People of F ortune ; all of whom could not be ſuppoſed preju- 
diced. That the Defendant might have his lawful Challenges 
againſt any prejudiced Jurors. They cited the Caſe of the King 


_ againſt Harris, Trinity Term 2 Geo. 3. and denied, by Os 


any Subſcription to ſupport this Action. 


| Lord Mansfield Chief Juſtice. 1 have no Doubt of the Pro- 


priety of changing the Venue, where an indifferent Trial cannot 
be had, nor of the Power of this Court to change it, when ſuch 


a Caſe appears. A Juror ſhould be as white Paper, and know 


neither Plaintiff nor Defendant, but judge of the Iſſue, merely 


as an abſtract Propoſition, upon the Evidence produced before 
him. He ſhould be ſuperior even to a Suſpicion of Par- 


tiality. 


Upon the Motion for a new Trial, we were all clear from' 


the Recorder's Report, which was as ſenſible and good a one 
as ever was made to this Court, that the Verdict was againſt 


- the Weight of Evidence; and that there had been a popular 
| Run againſt the Defendant. If the Prejudice be general, though 


not univerſal, it is ſufficient to warrant this Rule. It is im- 


poſſible for the Defendant to come at particular Facts, ſo as to 


Here is no univerſal Ac- 


form a Caſe for a legal Challenge. 
cuſation of the Citizens of CHeſfer; only a well-grounded Ap- 


prehenſion of Danger, ariſing from the general Prejudice, The 


Subſcription indeed is denied in Terms, but eluſively. It is 


not denied that Contributions were made; perhaps, without 


any formal Subſcription. The Oppoſition made to this Mo- 


tion, and the Struggle againſt it, are ſufficient to ſhew, that 
Other- 
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wiſe, there is not an Jota Difference, whether he tries it in 
the City or the County. The Town is the ſame, the Time 
the ſame, the Expence exactly the ſame, 


Wilmot Juſtice. If I were otherwiſe dubious, the Struggle 
would determine me. In criminal Caſes, where the Queſtion 


was local, there have been frequent Motions to change the Place 
of Trial, as in the Gloceſter Caſe and others. 


that Juſtice can ſeldom be had, within theſe limited Juriſ- 
ditions. In the former Trial the Damages were outrageous, 
which is an evident Argument of — 


Yates Juſtice of the 1 Opinion. The great Difference 


between this Caſe and thoſe of Gloceſter and Nottingham, is, 
| that here the Aion is of a tranſitory, there, it was of a local 
Nature. | 


Rule made EG EY 


if * I. ' br Hlarker againſt Birkbeck. 


Treff paſs, and 
not Caſe, Will 
lie for in- 
croaching on 
a Lead-mine; 
though the 
Plaintiff has 
no Property 
in the Soil 
above the 
Mine, but 
only a Liber- 
ty of digging. 


CTION on the Caſe. 
eluſive Liberty to dig for Lead Ore, in the Place where: 


But that the Defendant dug in the ſame Place, and took away 
Ore, to the Value of 2000 J. to the Plaintiffs Damage. On 


the general Iſſue pleaded, at the Trial a ſpecial Caſe was re- 
ſerved ; ſtating, that one Mrs. More, who had no Right in the 
Soil, was intitled, by Leaſe from the Crown, to the ſole Right 
of raiſing Lead in ſuch a Diſtrict ; 
any Stamp, let and ſet to the Plaintiff all her Right of digging 
for Lead Ore therein. And hereupon, the Fact of the De- 


fendant's Intruſion =P proved, two Queſtions were reſerved 


for the _—- of the Court ; 


1ſt, Whether, for this 1 an Action on the Caſe 


will lie, or an Action of Treſpaſs only. 


2dly. Whether this Writing, without Stamp, could be given 
in Evidence. 


"Xe 


| And they were 
denied, upon the Ground of Locality. But I have always la- 
mented, that it could not be done; for I know by Experience, 


The Plaintiff ka, ON an ex- 


and did, by Writing without 


; On 


— 
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the ſecond Queſtion, the Caſes of, Hall and Downs, coram Lord 
Hardwicke, where it was held, that an Agreement to let for 
ſeven Years could not be given in Evidence, without being 
ſtamped; and Moor and Evelyn, coram Lord Raymond Same 


Point. 


Lord Mansfield Chief Juſtice. Upon the firſt Queſtion, it is 
clear that Mrs. More had the Poſſeſſion of the Mine, that ſhe 
meant to transfer it over, and actually did transfer it. The In- 
jury done to that Poſſeſſion is clearly a Treſpaſs; and there- 
fore, the only proper Action is that of Treſpaſs, which is a 
poſſeſſory Action, and may be maintained againſt a Wrong- 
doer, even by a Ceſtuy que Truſt in Poſſeſſion. Whatever there- 
fore this Writing be, it might (if properly authenticated) be 
given in Evidence, to ſupport an Action of Treſpaſs. What it 
is, is difficult to ſay. If a Leaſe, it ought certainly to be 


| Deed. But it is not a Leaſe, for it parts with the whole In- 
tereſt derived from the Crown; neither does it ſeem to be an 
 Afignment of that Intereſt, for want of legal Form. It ſeems 
rather an Agreement for an Aſſignment; and till that Agreement 
is executed, it operates only as a Declaration of Truſt. The 


tiff is Ceuy que Truft in Poſſeſſion, and therefore was intitled 
We are all of this Opinion. So there muſt be, 


judgment for the Defendant. 


RY PLEVIN, for taking a four-wheeled Carriage of the 
Plaintiff. Defendant avows the Taking, as a Diſtreſs for 
75 J. Rent, due. from Matthew Wilkinſon, the Defendant's Te- 
nant of the Coach-houſe, in which the ſame was taken. To 
which Avowry the Plaintiff pleads, that the ſaid Coach-houſe 
is Parcel of certain common Coach-houſes and Stables, occupied 


by the ſaid Ann, in his Bufineſt of a common and public 
| * 


- On the Argument there were cited for the Defendant, on 


ſtamped, under the Words of the Statute, Indenture, Leaſe or 


legal Property therefore remains in Mrs, More; but the Plain- 


to an Action of Treſpaſs, and no other, for the preſent Injury. 


Alge nen ren, Wyatt. le gene. dhe, 


A Carriage 
ſtanding. at 
Livery, is 

diſtreinable 
for Rent by 


the Leſſor of 


the Premiſſes. 


* * 


—— 
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— 
1 OO Stablekeeper ; * that the Plaintiff s Carriage wa; 
ſtanding at Livery there, when diſtreined by the Defendant. 
To this the Defendant demurs, and wo Plaintiff j Joins in 


Demurrer. 
* 


The Caſe was argued laſt Term, by Nares Serjeant for . 
Defendant, and Aſpburſt for the Plaintiff; and now | 


Blackſtone for Defendant argued, That no Protection could 
be claimed for this Carriage, 1ſt. Unleſs theſe Coach-houſes 
were conſidered in the Nature of common Inns; or, 2dly, 
Unleſs it is for the public Convenience and necelfiry A 
ſvancement of Trade, to protect it in a muy Yard, 


— 


iſt. That they are not in the Nature of a Common Inn, tho! 
called in the Pleadings common and public Coach-houſes; fince 
the Maſter of them is not bound to take in Horſes ad Car- 
riages, any more than the Maſter of a public Boarding- ſchool 
is bound to receive all Boarders, or a common Brewer, to ſerve 
all Cuſtomers. That the Right of putting up Horſes and Car- 
riages in the one ariſes, from private Contract; in the other, 
from Authority of Law; which is the Ground of the Protection 
extended to theſe Houſes, by Law. Bro. Diſtreſs. 57. 1 Roll. 
Abr. 668. pl. 12. Co. Litt. 47. For it would be abſurd, to 
give me a Right, to put my Horſes, &c. into the Stables, and 
at the ſame Time give the Leſſor of the Houſe a Power, to 
take them out. This Diſtinction, between the private Contract 
of the Parties, and the general Authority of Law, 1s warranted 
by the Caſe of the Hoſteler. Yelv. 66. | 


2dly. Where Goods, &c. are privileged from Neceflity or 
public Convenience; it is, where it would be quite impracticable 
or highly incommodious, to diſpoſe of or manufacture the Goods 
at home. So Corn ſent to a Mill or a Market, Cloth to a Tay- 
lor' 8, Stuff to a Dyer's, &c. are protected from any Diſtreſs; 
and had the Plaintiff's Carriage been ſent to a Coachmaker's to 
be repaired, it might, for the Time, have been privileged ; 
But no ſuch Neceſſity here. By hiring the Coach-houſe (whe- 
ther by the Week, the Quarter, or the Year) he becomes an 
Undertenant, and muſt be liable to the Landlord's Diſtreſs, as 


much as a Man, who hires an n unfurniſhed Room 1 in a Lodging- 
| | | houſe. 


[> 
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houſe. Elſe, the Landlord might be defeated of that ſum- 
mary Remedy which the Law allows him, by the private Con- 
tract of his Tenant with a Ds 


| Clayton, for the Plaintiff, argued au many Things are pri- 
vileged from Diſtreſs, on the Score of public Convenience: 
That this was a public Livery Stable, which are of great Uti- 


ty to the Public; and if Horſes and Carriages are not pri- 
vileged therein, it will put an End to that Branch of Com- 


merce. And he cited the Caſes of Goods reſorting to a Fatr 
or Market; the Horſe bringing them; Garments at a Taylor's; 
Wool, ſent to be ſpun; Goods ſent by a Carrier, or left at a 
common Wharf; all which are privileged from Diſtreſs. 7 
H. 7.2. Ney. 19. Fitz. Abr. Diſtreſs. Co. Litt. 47. Cre. 


 Eliz. 546, 549. Salk. 249. 


Lord Mansficid Chief Juſtice. Whatever may be the Law of 
this Caſe, it is worth the Defendant's while, to conſider the Con- 
ſequences of taking ſuch a Diſtreſs; which will ruin his Eſtate. 


Por if it ſhould be determined, that Carriages and Horſes ſtand- 


ing at Livery are liable to be diſtreined, by the Leſſor for Rent, 


the Livery Stables will all be deſerted and undone ; for no pru- 


dent Man will make himſelf liable to ſuch a Hazard. There- 
fore, Let this Caſe ſtand over for farther Argument; and let 


the Defendant, in the mean Time, ſeriouſly confider, how 


far 1 in Prudence he ought to preſs the Queſtion, 


Afterwardh in Eafter Torn 1765, 5 Geo. 3. the Defendant 


moved for Judgment, and Judgment was given for him; upon the 


Ground of it's being Part of the Profits of the Premiſſes; which 


diſtinguiſhes it, from the Caſe of Goods ſent to be manufactured, 
Sc. | 


Grant against v, SC bMe. NN. 


: Hude 2 8 Lauer 1&6. 
IJ EFENDANT the 22d October 1763, drew a Bill in 
London, on Sir Charles Aſgill and Co. for 70/. payable 
| b Ship Fortune or Bearer; which he gave to Mr. Bignell the 
Ship's Huſband, who loft it. It was found by a Perſon un- 
Vert. I. „ - known; 


Bills payable 
to Bearer, are 
negotiable 
like other 
Bills of Ex- 
change. 
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known; who, on the 25th of October, paid it to the Plaintiff 


a Grocer in Portſmouth, for a Parcel of Teas, and took the 
Change; having firſt made Enquiry, and found that the Drawer 
Was a reſpon ble Perſon. In the mean Time, Vaughan direct- 


ed Sir Charles Ajzill to ſtop Payment of this Bill; which pro- 


duced this Action, in which a ſpecial Jury of Merchants at 
Guildhall found a Verdict for the Defendant. And now, Nor- 
ton Attorney General moved for a new Trial. | 


Lord Mans/eld, who tried it, reported that he left tro 
' Queſtions to the Jury. 1. Whether the Plaintiff came by the 
Note, bona fide, for a valuable Conſideration ; as to which | 


there was no Diſpute. 2. Whether in the Courſe of Trade, 
ſuch Draughts, payable to Bearer, were uſually negotiated from 


Hand to Hand. No Evidence, was given to found this Verdict 
upon, or to ſhew a Diſtinetion between this and other Bills of 


Exchan ge. 


res, Eyre, and Wallace for Defendant, infiſted, that the 


Plaintiff had been incautious, in taking a Draught drawn in Lon- 
don on a Banker there, which, in the Courſe of Trade, ought 


to be tendered immediately for Payment, at the Diſtance of 
three Days in a diſtant Country. That the only Queſtion is; 
upon which of two innocent Men the Loſs muſt fall; and 
then, the Incaution of the Plaintiff will turn the Balance 


_ againſt him. That this Note is no Bill of Exchange, but mere- 


ly an Authority, for the Ship's Huſband to receive the Money. 

That Praughts payable to Bearer are not intended to be nego- 
tiable; They differ from other Bills, in that they are al- 
ways tendered for Payment, and not for Acceptance; no Days of 


Grace being allowed thereon: And that no Contract ariſes, be- 


tween the Drawer and the caſual Bearer of ſuch a Bill; as 
there does, in caſe of Notes of Hand, or Bankers Notes payable 
to Bearer, for which a valuable Confideration is always ſup- 
poſed to be given. And they relied on Horton and Coggs, 
3 Lev. 299. Hedges and Steward, Salt. 125. Morris and Lee, 


Lord Raym. 1397. That the Draught muſt be payable to Or- 


der, to make it negotiable, and not to Bearer only. So too, 


| Ibid. 180. 


Clerk and Martin, Lord Raym. 758. and Nicboſſan and Scdg wicb. 


Lord 5 
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Lord Mansfield Chief Juſtice. I ſhall always be more happy 
in acknowledging an Error and correcting it, than in maintain- 
ing and perſiſting in it. I therefore, with great Pleaſure, take 
this Opportunity to declare, that I am now Conv: inced, I miſ- 
took in the Directions J gave to the Jury; as the Caſe came on 
by Surprize, and I had no Time to conſider it fully. 


Upon general Principles I was ſtruck, and continue till of 
the ſame Opinion, that ſince Millions of Property are veſted in 
this Kind of Bills, it is unjuſt, not to put them upon the 
{ame Footing, as common Bills of Exchange. When I left 
this Matter to the Jury, I did think, that J had only left a plain 
Fact, as clear as, whether there be ſuch a Thing as the Bank 
of England. But TI ought not to have left it on the Footing 
of the Uſage; it being a Queſtion of Law only, whether ſuch 
Bills are or are not negotiable; and this Queſtion, perhaps, 
the Jury underitood to be left to them; whereas I only meant 
to leave it thus; Whether in Fact ſuch Bills * uſually been 


negotiated. 


I think (upon the Merits) all the Caſes in King William's 
Time are founded on miſtaken POINTY 


The firſt 8 of the Merchants (which made Holt ſo 
angry with them, Ld. Raym. 758.) to make inland Bills of 
?xchange in the Nature of Specialties, and to declare upon 
them as ſuch, was certainly wrong on their Parts; as it was 
:dmitted, they might declare on general Indebitatus Afumpfit, 
and give theſe Bills in Evidence. But the Reaſons given by the 
Judges, why no Action can be brought by the Holder of ſuch 
a Bill, payadie to Dare, are equally ill- founded. 


Firſt, it is ſaid, they were never intended to be negotiable. 
Cajus Contrarium eft verum. 


For when payable to 4. B. or Bearer, they are clearly intend- 
ed to be transferred in the moſt eaſy Manner, even without 
Indorſement. Alſo, it is ſaid, that Dangers will ariſe, if, up- 
on a caſual Loſs, the Finder becomes intitled (as Bearer) = 

maintain his Action for it. But the Bearer muſt ſhew it ca 
4 | | 10 


* 


— 
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— 
to bim, bond fiae, upon valuable Conſideration : And then, 
there is no more Danger. here, than in loſing an indorſed Bill 
of Exchange, made payable to A. B. or Order. It is alſo ſaid, 
that the Action might be brought, in the Name of the Perſon to 
whom it is firſt ribs. in this very. Caſe, it could not. Can an 
Action be brought in the Name of Ship Fortune? Many Bills are 
payable to Bearer only, without inſerting any Perſon's Name. 
And if payable to A. B. or Bearer, A. B. may not be found, may 
refuſe to lend his Name, may releaſe, may become Bankrupt, | 


Sc. which would put the Bearer's Property on a very pre. 


carious Footing. Beſides, this would be giving a third Perſon 
(the Drawee) an Option, whether he will pay it to the Bearer 
or no; which may be abuſed to unjuſt or corrupt Purpoſes, 


In ͤ Hinton's Cale. 2 Show. 35. in the latter End of Carles 


the ſecond's Time, it is taken for granted, that ſachi Bills are 


recoverable by the Bearer, if he comes to them Sand fide, To 


this, ſuccecded all the Cafes in King William's Time, which 
adopted the other erroneous Principle; and in all theſe there is 
great Confuſion; for, without ſearching the Record, one can- 


not tell, whether they aroſe upon promiſſory Notes, or inland 


Bills of Exchange. Yet in Equity (2 Freem. 258.) it was even 


then held, that a Bill payable to A. or Bearer was like ſo much 


Money paid. Whatever Tranſactions may be between A. and 
the Drawer of the Bill, the Bearer ſhall have his whole Money. 
And, in Salteld 126, Holt held, that if a Bank Note be lo! 

payable to A. or Bearer, and a Stranger, who finds it, transfers it 
to C. for good Conſideration, Trover will not lie againſt C; be- 
cauſe, by the Courſe of Trade, there is a e in the Aſ- 
ſignee or Bearer. 


The Statute 3 & 4 Ann. c. . ſubſequent to theſe Caſes, was 
made, to put promiſſory Na in all reſpects, upon the ſame 
Footing as inland Bills of Exchange. The 3 expreſſly pro- 
vides for Notes payable to Bearer; and therefore it may rea- 
ſonably be conſtrued to ſuppoſe, that ſuch was the Law for 
Bills alſo; for elſe, it would make a promiſſory Note more 
negptiable than a Bill of Exchange. 


There has ance been no Doubt, but that Actions may be 


brought by Bearers of ſuch promifſory. Notes againſt the Draw- 
| Erg. 
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ers. Ins late Caſe, Miller and Race, A Bank Note, though 
ſtolen out of the Mail, yet being negotiated and coming to the 
Bearer hond fide, was held recoverable. In Walmſley and Child, 


and demanded the Money at Child's. They agreed to pay, if 
he would give them Security, that the Note thould never be 


Bearer, in caſe A. releaſed. They till refuſed, and a Bill was 


brought to compel the Payment. Lord Hardwicke diſmiſſed it, 
unleſs A. would give Security. | 


| Bearer. Bearer Debtor, and Bearer Creditor. No other Name 
made Uſe of, in entering this Sort of Note. 


As this 1s my Opinion in point of Law, and as I unad- 
viſedly left this Point to the Jury, there muſt be a new Trial; 
upon the Ground of my Miſdirection. And as both Par- 


whichever he likes belt. 


eſt Conditio Poſſidentis. I know not how any Remedy can be 
had, unleſs the Bearer can maintain this Action. The Word 
| Bearer is only a Deſcription of the Perſon, with whom you 
contract, —— A Name is only a like Deſcription. The Con- 
tract is to pay the Bill, either to you, or to the Perſon to whom 
you ſhall deliver it, or to whom he ſhall deliver it, in infinitum. 
It is clear, that if the Drawee pays it, it is good Payment ; 
and the Caſe in Shower is a clear Authority, that a bond fide 


and ſtrike at the Root of Credit ; for if only the Perſon named 
in the Bill can bring the Action, who would ever take it in 
Payment? But had they been well founded, the Statute of 


Notes, to pay ſuch a Sum, in caſe the Drawee does not. 


Yates Juſtice. I am clear that the 5 did wrong. In 
an Action for Money had and received, the Bearer, ea had 
Vor. I. &E = paid 


The Defendant gave a Shop Note to A. or Bearer. A. loſt it, 


forthcoming to charge them. He refuſed, but offered a Re- 
leaſe ; being adviſed, that no Action could be brougbt by 


It appeared, that in their Books no Credit was raiſed, but to 


ties are innocent Men, I think the Law ſhould decide between 
them, and not leave it to the Partiality of the Prawee, to pay 


Wilmot Juſtice. If dih are equal in point of Juſtice, Melior 


Holder may recover. The ſubſequent Caſes are. ill-founded, _ 


Queen Anne is deciſive. Bills of Exchange are only promiſſory 


_— 
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paid the Money, had a Right to call upon the Drawer himſelf 
who had received it. Ward and Evans. Lord Raym. 928. | 


Rule for new Trial made abſolute. 


1 of "SINK 0 Whitehead . Wolſerſtan. 


ur. SFO4 » 
RRO R from the Common Pleas. In Quare Impedit, the 
Plaintiff Wolfer ſtan ſhews Title and Seiſin in Elizabeth 


 Greſley, Sir Nigel Greſley, and Francis Vincent; and that they, 


by Deed dated ꝙ November 1759, which he brings into Court, 
granted the Advowſon of the North Mediety of Great Sheepy 
Com. Leiceſter, to the Plaintiff Edward Wolferſtan, his Heirs 
and Aſſigns, and ſets forth the Statute, 21 Hen. 8. c. 1 I, 
which enacts, © That if any Perſon, having one Benefice with 
Cure of Souls of the yearly Value of 87. ſhould accept and 
ee take any other with Cure of Souls, and be inſtituted and in- 
% ducted in Poſſeſſion of the fame ; that then, immediately after 
« ſuch Poſſeſſion had, the firſt Benefice ſhould be adjudged to 


be void, and that the Patron might preſent, as if the In- 


* cumbent had died or refigned.” That the ſaid North Me- 
diety of Great Sheepy is of the Value of 8 “ per Annum, with 
Cure of Souls, and that the Incumbent thereof (Thomas Grefley) 
22 December 1759 accepted and took the Rectory of Great 
Seale, in the ſame County, and afterwards, vis. the faid 22 
December, was inſtituted and inducted to the ſame; whereby 
the ſaid North Medicty of Great Sheepy became vacant; and that 
it belongs to the ſaid Edward Wolferſtan - 3 but that 


the Mop and ſaid bitebead diſturb wn, 


The Biſbop in his Plea diſclaims all Title but as Ordinary, 
and confeſſes the Title and Seifin in Elizabeth Vincent, Sir 
Nigel Grefley and Francis Vincent; but ſays, that the Incum- 
bent Thomas Grefley, on 31 October 1759, accepted the Recloty 


| of Seale, and was then inſtituted to the ſame, as by the faid 


Edward in his Declaration is alleged; whereby the ſaid North 
Mediety of Great Sheepy became vacant, and ſo remained for 
fix Months; whereupon the Right of Collating devolved by 
Lapſe to the ſaid Biſhop, as Ordinary. Wherefore the ſaid 


Biſhop, after the ſaid fix Months, collated thereto his Clerk 


the Defendant Whitehead, 


1 Wheitebead 


Trinity Term 4 Geo. 3- K 


iy hitebead in his Plea alleges, that he is Parſon imparſonee, 
and that the Church became void by Thomas Greſley's Accept- 


ance of Seale 31 October 1759, and ſo remained till 20 Fune 
_ when the Biſhop collated him thereto. 


To the Biſhop's Plea the Plaintiff replies (proteſting he had no 
Notice of the Avoidance before 22 December) that on 22 December, 
and not before, Grefley was inducted to Seale, and that within fix 
Months after, vg. 29 March 1760, he preſented Thomas Hall 


his Clerk, and requeſted the Biſhop to admit and inſtitute him; 


which he refuſed, and afterwards, v1. 20 June 1760, col- 
lated the Defendant Mhitebead. 


To Whitebead's Plea he replies to the ſame Effect. The 


Biſhop, 1n his Rejoinder, admits the Induction of Greſley, 22 
December 1759, and that the Plaintiff did preſent the ſaid Tho- 


nas Hall within ſix Months after; but that, before the ſaid 
22 December, viz. on 31 October, the ſaid Grefley accepted and 
took the ſaid Rectory of Seale, and was inſtituted thereto, where- 
by the ſaid North Mediety of Great Shzepy became vacant ; and 
that the ſaid Hall did not, within fix Months after ſuch Va- 
cancy or before the Collation of JY%:tehbead, offer himſelf to be 


inſtituted ; and traverſes, that he did, before the ſaid Collation of 
Whitehead, refuſe to admit the ſaid Hall. 


Whitehead, in his Rejoinder, admits the Induction of Greſley 
22 December, but ſays, that Great Sheepy became vacant by 
his Inſtitution, 31 October before, and remained fo till 20 June 


| 1760, when the Biſhop collated, by Lapſe, the ſaid Yhitebead; 


And further, that, on 31. October 17 59, the Plaintiff had no- 
or in the Adv owſon. 


To both theſe eie the Plaintiff 8 and aſſigns 


many ſpecial Cauſes of Demurrer; and the Defendants join in 
Demurrer. And, after ſeveral Arguments in C. B. the Court 


gaye Judgment for the Plaintiff. 


Blackfone for the Plaintiffs in Error (the Defendants below) 


, waved entering into the Pleadings, till the Counſel for the De- 


fendants ſhould rely on particular Exceptions; but inſiſted, 
that, if there were any Defect in the Rejoinders, the Replica- 


tion 


* 
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| (reported Moor. 434, and Golaſb. 162, 62, under the Name of Ro- 


[547 3285 the Law to be fo, in reſpect of the preſent Avoidance.— 80 
TAY bf. Leaſe of the Advowton for twenty-one Years, granted after 


as to prevent any Grant of the Advowſon, and ſo as that the 
Tempus Semeſine for the Biſhop's Laple did then begin to in- 


-znſtituted to ſeveral 21 Benefices, | 2nd never inducted, but obtain 


penſation, it cannot be the Object of a Grant. And, if not 
_ preſented to within fix Months, the Lapſe to the Bithop ſhall 


* ” „ | —— 

tion was previouſly bad, by introducing new Matter, Which does 

not avoid the Force of the Defendant's Plea, vig. The Fact of 

Induction, without confeſſing or denying the Fact of Inſtitution 

alleged by the Plaintiffs below. And, in reſpec of the Merits, 
he argued, 1 5 


| That, when a Church is 1 thi Advowlſon cannot 
be Rae, over, as well for the Danger of Simonp, as alſo, 
becauſe it is a Choſe in Action. Dyer. 26. Fenk. 236. Dyer, 
282. Cre. Eliz. 600. Bennet and Biſhop of Norwich. Ibid. 788. 
Baker and Rogers. And Agard and Biſbop of Peterborough. 
Anderſ. 15. Dyer. 215. Moor. 12. Bendl. 43. Which hold 


\ Vacancy, 1 is void for the preſent Avoidance. Stevens and Di fey, 
"And. 15. Bendl. 192. The like of a Grant of an Advowlon i in 
Fee. Leak and the e of Coventry. Cro. Elix. $11. 


2. That, when * Church is void, for fix Months, and no 
Preſentation offered, the Biſhop may collate in Right of Lapſe; 
which is too clear to need being ſupported by Authorities. , 


That the Church of Great Sheefgy did actually become 
void, by Greſley's Inſtitution to Seal, on 31it Over 1759; fo 


cur. To be ſure, the Words of the Stat. Her. 8. are, Upon 
Inſtitution and Induction: And yet in in Dyghy' s Cale, 4 Rep. 78. 


bins and Prince) it was held, that Inſtitution alone to a ſecond 
makes the firſt Benefce void ; 1o that no Diſpenſation "will op Ope- 
fate to make them tenable together. Elſe, a Man might be 


a Sequeſtration; and ſo eluce the Statute. This Caſe unani— 
moully ruled by all the twelve Judges. Moor. 448. and re- 
cognized as clear Law, Hob. 157, 158. If then, in theſe Cir- 
cumſtances, it is ſo void, as not to be the Object of a Dis- 


accrue; for it 1s . void. Elſe, the Statute might be 
cluded, | 


Trinity Tem 4 Geo. . K. 


493 


— 


— 


eluded, by Connivance of the Patios and Ordinary, in caſe 


the Clerk defers his Induction: For, if Lapſe does not ac- 


crue to the immediate Ordinary, it cannot accrue, either to 
the Archbiſhop or the Crown. 2 Roll. Abr. 367. If a Clerk 


be only inſtituted to the firſt Living, and afterwards accepts 
a ſecond, the firſt is clearly void. So adjudged in Common Pleas, 


Dygby's Caſe. 4 Rep. 73. A Plurality therefore, ſo as to 


cauſe a Vacancy, may commence by mere Inſtitution to one 


of the Livings, and it is indifferent (in point of Reaſon) whe- 
ther that one be the firſt or the ſecond Living. 


Objetted, 3 Inſtitution is a Matter of Spiritual Cog- 


nizance, Notice muſt be given to the Patron, before Lapſe 


hall begin to incur. To this I anſwer, 1. That, as Induc- 
tion has in Fact been had, it ſhall relate back to the Time 


of Inſtitution. It is allowed, that the Patron muſt take Notice 
of Induction. He muſt know, that Inſtitution has preceded 


it, and is bound to enquire, when that Inſtitution was given. 


2. If no Fs had followed; then, if no o Lapſe can in- 
cur till Notice of the Inſtitution, the Patron and Ordinary 
might combine (as before obſerved) to defeat the Statute, 
and put Livings of 8 J. Value upon the ſame Footing as thoſe 


under $8 J. which render a prior Benefice only voidable, and 
not actually void. Eser, 


By the Common Law, which adopted the Decrees of the 
Lateran Council, upon the Clerk's accepting a ſecond Living, 
the Patron might preſent to the firſt, be it of any Value what- 
ever. But no Lapſe could incur, till the Clerk was canoni- 
cally deprived, and Notice thereof given to the Patron. Gods. 


23. By the Statute, if of 8 J. Value, the firſt is % facbo void, 
without any Sentence of Deprivation. Armiger and Holland. 
4 Rep. 75. Cro. El. 601. And the fame is laid down, Dyer. 
237. And no Notice is requiſite in this Caſe, the Avoidance 
being by Act of Parliament, and not by Canonical Deprivation. 


In Shute and Higden, Vaugh. 131, It is ſaid by the Court, 


that, according to Dygby's Cafe and Holland's Caſe, Inſtitu- 
tion to a ſecond Living ſo vacates the firſt, that the Patron 


may preſent, if he will: But no Lapſe ſhall incur till De- 


Yor Lk — © | privation, 
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privation, and Notice. But if the firſt is of the Value of g/ 
; | or above, the Patron at his Peril muſt preſent.— So in Cafes of 
| Avoidance for Non-payment of Tenths, by Stat. 26 Hen. 8. 
| 45 125 the Patron muſt take Notice, at his Peril. Watſon. 49. 


. e, who is bound to give Notice? Not the Biſhop, who 
inſtitutes to the ſecond Living; for he is an intire Stranger 
to the firſt. Nor the Biſhop who is Ordinary of the firſt Living, 
for he is a Stranger to the Fact of Inſtitution to the ſecond, | 
And therefore, Biſhop Gb/on ſays truly, Cod. 769, that Notice 
is only neceſſary, where the Avoidance is occaſioned, by an 
Act between the Incumbent and the Ordinary of the vacant 
Living. And, by the Rules of the Common Law, Crs. Car. 

8 392. Cart. 172, Where Notice ought to be given, the Law ap- 
points who ſhall give it; and if none is bound to give it, the 
Party ſhall take Notice at his Peril. | 


Bdlend Serjeant, for the Defendant in Error, gave up the 
Point of Title in his Client, in caſe the Court could take No- 
tice from the Pleadings, that the Inſtitution of Greſſey to Scale 

was prior to the Grant of Great Sheepy, to Mr. Moolſerſban. 
But he inſiſted, that Lapſe did not begin to incur, till after In- 
duction to the ſecond Living; and cited Moor 434. Lyndewade. 
135, 137, 138, from hene the Wording of the Statute Hex. 8. 
is copied; Sing therefore the Conſtruction muſt be the ſame: 
That, in Agard and Biſbop of Peterborough, Iſfue was taken on 
the Induction, which ſhews, it was thought to be the material 


Point. 


EL Cur'. ) You need not labour that Part of the Queſtion, 


Hoy bor de Ca? J It has been determined over and over that the ſecond Living 
76, 7 AC. is not accepted, ſo as to create a Lapſe, till Induction. D. 
by's Caſe extends only to > Diſpenlations, and is by no means 


v alk, AV, ere — 25 
i n 
A9 


Qu. Whether nd Then as to the firſt Point, we ſay, it is not ma- 1 5 


the Time al- 5 . we DEE: — 
leged en terially averred in the Pleadings, that Inſtitution was given on 


N ag ziſt October, but only under a Scilicet, which is not traverſ- 
a verred. able; and any other Day may be given in Evidence, previous 


to the 22d of December; for that is the material Allegation, 


that Grefley was inſtituted before the 22d December (222. 3iſt 
OMHober 
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O ober) which Specification is only Circumſtance, and, if re- 201 
pugnant to the Matter before alleged, is merely void and ſhall 
he rejected. Yelv. 122. Skinn. 660. 2 Lev. 11. 5 Mod. 

236. That Vhiteßbead's Rejoinidew; is plainly a Departure, by al- 
leging, for the firft Time, that the Plaintiff had nothing in 


| the adGwTon. 


| 0 N. B. The Truth was, that the Pleagers had never b before 
« obſerved the Flaw in the Plaintiff's Title; but originally | 
«© meant, to try only the Queſtion, whether the Hanes 


« or Induction occaſioned the Vacancy.” | TP «I 104 
Dh „49 4 * 


That, if the Replication was informal, the Plea was 3 
by not confeſſing, traverſing or avoiding the Fact laid in the 
Declaration, that the Living became void the 22d December; 
but merely ſtating a new Fact, the Vacancy by Inſtitution on 
the ziſt October, as the Plaintiff had before alleged, whereas 
he alleges no ſuch Thing. | | 


And of this o was the Court, that the Time of In- 
ſtitution was not materially averred in the Rejoinder, being 
only under a Scilicet; and that the Plea was bad for the Rea- 
ſons given by the Serjeant : And therefore they affirmed the Judg- 

ment, unleſs Cauſe ſhewn before the End of the Term. 


Afterwards Blackſtone ſhewed for Cauſe, that the true Diſ- 
tinction is, that, where the Time at which a Fact happened | 

is immaterial, and it might as well have happened at another 

Day, there, if alleged under a Scilicet, it is abſolutely nugatory, 

and is therefore not traverſable ; and, if it be repugnant to the 

Premiſſes, it ſhall not vitiate the Plea; but the Scilicet itſelf 

{hall be rejected, as ſuperfluous and void. —But, where (as in 

2 Queſtion of Lapſe) the preciſe Time is the very Point 5 
and Giſt of the Cauſe, there, the Time alleged by a Scilicet is IS — L 
conclufive and traverſable ; and it ſhall be nd ie 

true Time, and no other; and, if impoflible or repugnant to 

the Premiſſes, it will vitiate the Plea; if true, will in qa the 

Defence. 


Ind this Diſtinction he was prepared to ſupport, by Autho- 
rities, vi. Latch. 209. Cro. Fac. 96. 428. Stra. 233. Cro. 


* 


* 
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Fac. 618. Yelv. 93. Latcb. aoo. and eſpecially Skinner and 
Au freu 1 Saund. 169.] 


4 then, though the Plea be informal in other reſpets, | 

yet if ſufficient Dates appear on the Pleadings, the Court will 

pick out a good Defence, . the Pleaders ha appened to 
overlook it. . 


But by Wilmot and Yates Juſtices. When the Plea is bad, 5 
is a mere Nullity; and, from a Nullity you can gather nothing: 
But the Declaration, which ſtates a good Title i in the Plaintiff 


ſtands alone and unanſwered. Therefore, though this is a very 
hard Caſe, yet per tot. Cur, (abſente Den; ow). 


The Judgment muſt be affirmed. 


e Aue, 1995 Swan n Broome. 2 1 4 


i "F a — . from the Common Pleas on a common Re- 
. 1 8 the _ covery, in which Thomas Broome was Demandant, George 

| | the Writ of Green the Tenant, and Edward Swan the Elder and Edward 
f 3 Swan the Younger were vouched, and vouched over the com- 
whether the mon Vouchee. The Writ of Entry was returnable Croft. Pur. 


Recoverv 


ſhall be good? ON which Day the Writ of Summons was teſte'd, and made 
returnable in one Month of Eafeer. 


3 — Fn! 


The Error gn was, that the Return of the Writ of 
Summons was on Sunday the 13th of May, on which Day it 
is entered on the Roll, that the Vouchees came &c; whereas 
in Fact, on that Day, Edward Swan the Younger died. 


Walker, for the Defendant in Error, argued, 


That the judgment was given during the Life of Edward 
Swan ; for it ſhall relate back to the firſt, or Eſſoign, Day of 
the Term. Every Term has ſeveral Returns. Each Return is 
divided into ſeveral remarkable Days; 1. The Eſſoign Day. 
2. The Day of Exceptions. 3. The Return Day. 4. The 
Quarto Die poſt, the Dies Amoris, or Day of Grace. In Stan- 
ford and Cooper, Gro. Car. 102, A Statute was ackn-yledged 
22d 


z | — 
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22d 3 A judgment entered the 23d. Determined, that 


the judgment related back to the Eſſoign Day, 20th January, 


and therefore was prior to the Statute. Dyer 361. A Releaſe 


on 21ſt Fazuory ſhall not ſtop the taking an Inqueſt on the 


23d, by a Plea puis darrem Continuance; for the Continuance 


on which the Inqueſt is by Relation rakes is on the Eſſoign | 


Day January 20th. Lit. Rep. 18 5- The Effoign Day is the 
Return of the Writ. 1 Bulp. 35. Judgment in full Term ſhall 


have Relation to the Eſſoign Day. Szra. 882. Fuller and Jocelyn. 


The Party died 18th April; Judgment ſigned the 22d. It ſhall 
have Relation to the 15th, which was the firft Day of Term, 
and be valid. The Statute of Frauds has reſpect only to Pur- 


| chaſers, and is therefore conclufive, that, in other Caſes, Judg- 
ment {hall fill relate to the firſt or TEEN Day of the Term. 


85 2dly. If tho Tim mal be divided, | becauſe the Writ of 


gummons is expreſsly returnable in one Month of Eaſter; ſtill 


the Judgment muſt relate to the Eſſoign Day of that Return, 
viz, 13th May; on which Day Edward Swan was hying: 


Objection 1. judgment ſhall not be intended to be given, till 
the 16th of May, the Quarto die poſt; it being a Judgment by 


Default, according to the Diſtinction i in 1 Buljir. 3 5- 


Anſwer. It appears by the Record, that Edward Swan was 
preſent in Court on the Return Day ; therefore, it 1s no Judg- 


ment, by Default of his e 


Objection 2. The Return Day is on a 8 ; therefore, it 


cannot be 3 that Judgment was given that Day, but at 


ſooneſt, on the Monday following. 


Anſwer. Sundays have been e conſidered, in differ- 


ent Nations, and at different Periods. Jide Stat. 28 Ed. 3. 


27 Hen. G. c. . Ed 1 & £3 Co. Litt. 135. Stat. 5 


b Ed. 6. c. 3. 1 Els. c. . 1. ang Co Sales 


made on a Sunday are good. Cro. Elis. 485. Comyns and Bayer. 
In the preſent Lear 1764, out of 17 general Return Days, 9 


(che greater Part) are on Sundays :—7 muſt always be ſo.— 


In all Caſes, unleſs prohibited, Sunday is a good legal Day. 
Cro. Fac. 59. The Term was adjourned on a Sunday. Dyer. 
154. 1 of an Eſſoign ſhall be on the Sunday, and not on the 
| Voz EY ET 8 | | Nanda 
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Monday owing. The Stat. 29 Car. 2. c. 6. is es only 


to ſerving Writs or executing Judgments on Sundays. And the 


Prohibition proves, what the Rule was beſore the Prohibition 


made. Vide etiam Alſop and Nicholls. Common Pleas. 1 5 


207. ef Caf. ibi citat. 


Thus far upon wchaical Reaſons; but, if we confider Re- 
coveries in their more enlarged and ſenſible Conſtruction, as the 
Mode of Conveyance by Tenant i in Tail, who, in his Life- time, 
had completed every material Act, the preſent Caſe will be in- 
titled to Favour; and the Court will avail themſelves of tech. 
nical Niceties, to ſubſtantiate this Mode of Conveyance, 


Hewit, Serjeant, for the Plaintiff in Error, argued, 


iſt. T hat when the Writ of Summons ifſues, the Party 
cannot be intended to appear, either in Perſon, or by Attor- 


| ney, till the Day of the Return. 1 Leon. 86. 


2dly, That there can be no Judgment, but on the Appear. 
ance or Default of the Parties, on the Return Day of the Writ 


| of Summons. For the not anſwering the Writ of Summons 


was a Breach of the feodal Duty; and the Lord thereupon 


might ſeiſe the Lands and give them to the Demandant, who 


became his Tenant; and thereupon the Writ of Grand Cape 
is founded. See for the Proceis on Default on Recoveries. 


Raſtal. Entr. 240. 286. Booth's Real Actions. 43, 44. C. 17. 


z3dly. That no Judgment can be intended to be given on the 
preciſe Day of the Return, which is Sunday, and therefore 
Dies non; but on the Morrow being Menday, the Day after 
Edward Swan died. To ſupport Wen he cited 6 Mod. 196. 
Salk. 626. 6 Mad. 250, Davy and Salter. 2 Cro. 16. 1 Cre. 
11. where it is held, that Monday i is always conſidered as Tres 
Trin: in Contemplation of Law. Plaud. 265. Proclamations of 
a Fine on a Sunday are ill, becauſe the Juſtices cannot fit in 
Bank on a Sunday. 1 Ventr. 7. An Original teſte'd on a Sun- 
day, is bad. 2 Saund. 291. Court Leet cannot be held on a 
Sunday. Wynn and Wynn, alias Wynn and Apperley, Trin. 18 Geo. 
2. Held, that, when the Party died before the Writ of Sum- 


mons, the Recovery was wholly bad, and could not relate back 


to the firſt Day of the Term. 
' Walker, 
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turnable on ſuch Day within the Term, as the Court fits 
upon; becauſe the Court did not anciently fit on every Day, 
but appointed certain ſpecial Days, for the Parties to appear 
and anſwer. Wherefore, if Judicial Writs are teſte'd, or re- 
turnable on a Sunday, they are bad. But he inſiſted, that the 
Law was otherwiſe, of original Writs; the Court being al- 
ways ſuppoſed to fit on the general Return-Day ; which diſ- 


- tinguiſhes them from the By-Acts of the Court, ſuch as Pro- 


clamation of a Fine, &c. 


Lord Mansfield Chief Juſtice. When the Terms were firſt 
framed, and ſo many Return-Days were made on Sundays, can 
it be ſuppoſed, that the Court did not then uſually fit on Sun- 
days ? 1 myſelf have fate in Parliament, on a Sunday. 


bay N. B. i appears from the Fournals of the Commons, 
« that, upon the ſudden Death of his late Majefly, King 
George the ſecond, both Houſes of Parliament met at 


Walker, in Reply, allowed, that Judicial Writs moſt be re- 


« two o'Clock, Die Dominico 26. Octobr. 1760; pur- 


« ſuant to the Statute of Queen Anne; — but, the Lord 
&« Steward not eppearing to adminiſter the Oaths, they de- 

* parted without proceeding to * neſs, or making any 
« formal Adjournment. 1 


In Venice they fit on Sundays to adminiſter Juſtice. The 


Rota ſits on Sundays. 
Urn G oncilium. 


| See M. 5 Geo. 3: 


Evans on Demiſe of Brooks againſ} Aſtley. 


| Prof SY. 
8 PE CIA éVerdict in e at the Great Seſſions 


of C vefter. 


19th of February 1723, Sir Samuel Daniel made his Will, 
written with his own Hand; and thereby“ gave, granted, de- 
« viſed, limited and appointed All his Manors, Lands and Te- 
* nements, in Over-Tabley &c. in the County of Chefter, and 


all other his Manors &c, wherein be had any Manner of E 


fate, in the ſaid County of Cheſter; To Samuel Duckenfield 
" Lon ot Charles Duckenjield of Mobberly Eſq; during his na- 


tural 


| A Deviſe to 


A. s three 
Sons ſucceſ- 
ſively in Tail 
Male ; Re- 
mainder to all 
and every 0- 


ther Son of 4. 


without nam- 
ing any Eſ- 


tate; 


Remainder 


for want of 


ſuch Iſſue to 


Z. in Tail 
Male. 
Qu. What Eſ- 
tate do the af - 
ter-born Sons 


of A. take ? 


eee 
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<« tural Life, and the Heirs Male of his Body, lawfully to be 


* begotten : And for want of ſuch Iſſue, to Charles and ohn 


 & Duckenfield, two other of the Sons of the faid Char 


e Duckenfield, ſucceſſively, in the fame Words: And for want 
« of ſuch Iſſue, then to every Son and Sons of the ſaid Charles 
« Duckenjield Ejq; which ſpall be begotten on the Body of Sargh 


* bis now Wife: And for want of fuch Tue, then to Willian 
« Hulton (and afterwards to Samuel Golaſton, and James Gold- 


cc fron ſucceſſively, in the fame Words) during his natural Life, 


and the Heirs Males of his Body lawfully to be begotten : 


« And for want of ſuch Iſſue, to the right Heirs of the ſaid 
% Samuel Daniel for ever.” With a Proviſo, that the Eſtates 
4 ſo limited to the ſaid Samuel Duckerfield and others, ſhould 
« be on Condition, that he, and they, and their Deſcendants, 
% to whom the Premiſes ſhall come, ſhall procure an Act of 
„Parliament, to take and uſe the Name and Arms of Daniel. 
And, by the ſaid Will, he gives Power to every Perſon in Poſ- 
ſeſſion, to let Leaſes for three Lives, on certain Terms therein 


mentioned, and to make a Fointure, not exceeding 200 l. per An- 


num: And makes ſundry other Proviſions for Payment of his 
Debts and Legacies, to the end that no Part of the Eſtate might 
be ſold, or the Timber cut down, nor the Deer-Park diſparked. 
And Sir Samuel died 24th December 1726. 


At the making of the Will, Charles Dauckenfield had only 


three Sons, Samuel, Charles and Join; but afterwards, and be- 


fore the Teſtator's Deceaſe, he had another Son named i 


liam, born 2 5th March 1725. Jebn died a Minor and without 


Iſſue, zd November 1729; Samnel 29th November 1729; and 


| Chad zd December 1729. And William (afterwards Sir Wil. 


ham Baronet) the only ſurviving Iflue of Charles Dackenfield, 


1 N 0 — , 5 
came of Age 25th {arch 1746, and, the fame Year, obtained 


an Act of Parliament, 19 Geo. 2. to take the Name and Arms 


of Daniel. 


The 4th of September. 17 1 Sir William 8 eld Daniel 


ſuffered a Recovery of the Premiſſes, in the Court of Chefeer, 
the Uſes of which were declared to himſelf in Fee; and, by his 
Will dated 8th December 1756, and republiſhed goth October 
1757, deviſed them to Dame Penelope his Wife and her Heirs, 
and died 11th Fanuary 1758, without Iſſue _ but leaving 


one Dau ghter Henrietta. 
1 . 


ot 


5 . n * ol 
e 
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Sir William was himſelf, in right of his Mother, a Co-heir 
of Sir Samuel Daniel ; and Sir Richard Brooke, the Leſſor of 
the Plaintiff, was a Deviſee in Truſt of all the Eſtates of Sa- 
muel Minſbull the other Co-heir. Wherefore, this Ejectment 
was brought to recover a Moiety of the Premiſes ; and the ſole 
Queſtion was, What Eſtate paſſed to Sir William Duckenfield, on 
the Death of his three elder Brothers, without Iſſue male of 
their Bodies. | | 
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Blectſone. for the Plaintiff, 3 that he took ly an 
Eſtate for Life. | 


And he laid down theſe general Principles. 


1. That Deviſes are to be expounded according to the In- 
tent of the Teſtator, without requiring any technical Phraſes, 

or formal Arrangement of Clauſes. 2. That this Intent muſt 

be collected from the whole Will taken together, and not 
from detached Parts of it. But, to prevent Confuſion from 
Conſtructions merely conjectural, 3. This Intent muſt not be 
collected from barely poſſible Implications, but from ſuch 
as are neceſſary, or at leaſt highly probable. And 1 
fore, 4. The Words, which ſhall diſinherit an Heir at Law, 
muſt not be ambiguous, but have a plain apparent Intent. 
And, laſtly, that where an Intent cannot be collected to the 
contrary, by expreſs Words, or by neceflary, or probable 
Implications, there the Will ſhall be expounded according to 

the Letter, and the technical Rules of Law. | 


And he inſiſted, that, from the whole Will taken together, 
there appears no Intent of the Teſtator, (either expreſs, or ariſ- 
ing from neceſſary or probable Implication) that Sir William 
| ſhould have a greater Eſtate than for Life; and therefore, as 
the Words in their technical Import convey only a Life Eſtate, 
Co. Lit. 42. more ſhall not be given him, to the Diſinheriſon CE 
of the Heir at Law. | | = RO 


* 


The Power of Leafing, of Jointuring, and the Cautions taken 
to prevent Waſte, make it probable, that Sir Samuel never in- 
tended any Thing more than an Eſtate for Life, to any of the 
Deviſees ſpecifically named in his Will. Admit, it has been 
Vor. 1 | =. | frequently 
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frequently held, that. theſe Circumſtances (occurring ſingly) 
ſhall not reduce a plain Deviſe in Tail into an Eſtate ſor Life, 


| But junc?a Juvant 3 the more ſuch Circumitances, the greater 


is the Probability. And, though the Probability i is not fo ſtrong, 


as to pull down the Eſtates Tail, that are already well and 


legally created in the former Part of the Will; yet, it will 
be ſufficient, to prevent the Erection of a new Entail upon 
other ſuppoſed, Probabilities. It will rebut any other Argu- 


ments to induce a Belief, that he meant an Eſtate Tail, where 


he has only expreſſed an Eſtate for Life. Though the Court 


will ſupply legal Words, to aid a Teſtator's Intention, it will 
not ſupply them. to defeat it ; or, even if dubious, to decide 
it in prejudice of an Heir at Law. 


<> 


1. Becauſe he has given what the Law determines to be Eſ- 
tates Tail, to the three Deviſees next preceding, and the 
three which ſucceed this Deviſe, and his Intent ſhall be ops 
poſed þ to be uniform. But, | 


This will not be contended to be a neceſſary Implication, 


in the ſtrict legal Senſe; nor is it ſuch a probable one, as the 
Law requires: ſince mere Uniformity is not a Reaſon ſuffi- 
cient to do Violence to the Words of a Will. There is no- 
thing abſurd, unjuſt, or inconſiſtent, in giving one Brother an 
Eſtate Tail, and another an Eſtate for Life. Can the Court de- 


clare, that a Teſtator ſhall not be kinder to one Man, than an- 
other? Or, that he had not, in fact, a greater Kindneſs for 


thoſe Children of his Niece whom he knew, than for thoſe 


which were then unborn? Where a Deviſe is to different 


Perſons, by different Expreſſions, in different Clauſes of the 


Will, we ſhould rather conclude the Intention was different, 


than that it was one and the ſame. 


Beviſton and Huſſey. Skinn. 38 5, 562. A Deviſe to Henry 


Son of Thomas and his Heirs, and if he die before 21, then to 
the next Son of Thomas; and, if Tamas had no Son, then to 
Henry the Son of William and his Heirs : Held, to be only an 


Eſtate 


— — 


If it is 13 Sir Samuel meant an Eſtate Tail to the 
_after-born Sons of Charles Duckenfield; it mult be either, 
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Eſtate for Life in the ſecond Son of 7. Bomat, on the Authority 


of Middleton and Swain, which is reported Sinn. 239; but 


more fully, Show. Parl. Caſes 207. Swain and Fawkener. 
Deviſe to ſeven younger Children reſpectively, and their Herrs, 
of ſeven Shares in the New River; and, if any of them died 
under 21, the Teſtator deviſes his Share to the Survivors, 
Share and Share alike. Upon the Death of one of them under 
Age, it was held, that the Survivors took his Share as Tenants 
in Common, for Life only, and not in Fee. Affirmed in Dom. 
Proc. Becauſe, adding the Word Heirs in the firſt Clauſe, and 
omitting it in the ſecond, ſhews the Teſtator to have a different 
Meaning in the firſt, from what he had in the ſecond. 


x. It may be ſaid, the Words immediately following this @O 


Deriſe, And for want of ſuch Iſſue then with Remainder over, 
will raiſe an Eſtate Tail by Implication. But, in all the Variety 
of Caſes, 'where Eſtates Tail have been raiſed by theſe or fimi- 
lar Words ſubjoined to a Devile for Life, the Perſon, on Fai- 


lure of whoſe Iſſue the next Remainder is limited, hath always 


taken ſome Eſtate in the preceding Part of the Will, on which 
the ſubſequent Words thall operate, by way of Enlargement. But 
here, Charles Duckenjield the Father takes no Eſtate at all, 
though the Remainder be limited, on Failure of Iſſue of his 
Body. . Gardner and Sheldon. Vaugb. 259. So a Deviſe to the 
Iſſue of B. and for want of ſuch Iſſue to C, gives the Iſſue of 
B. only an Eſtate for Life. Cook and Cook. 2 Vern. 546. For 
* want of ſuch Iſſue, refers grammatically to the Iſſue laſt named 
| before, which are all and every the Sons of Charles Ducken- 
feld; For want of ſuch Iſſue, is therefore the ſame as laying, 
and if Charles Duckenfield has no Sons; which brings it in ter- 


minis within the Caſe of Beviſton and Huſſey, which I rely on, 


| as in Point, upon both Parts of the Queſtion. 


Soon (for Argument only) that it is proper to raiſe an 
Eſtate Tail in theſe after-born Sons, it cannot be done, but by 
ſupplying other Words. And what Words is it proper to ſup- 
ply? Heirs of the Body, or Heirs Male of the Body? Are 
they to. be Tenants in Common, with croſs Remainders ? 
or Joint-tenants? or to take ſucceſſive, by Seniority of Age 
and. Priority of Birth? Which of theſe Words will you ſupply, 
and why one Set rather than another? 7 


n 
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If therefore Sir William took only an Eſtate for Life, his 
Recovery was void, and a Moiety of the Eſtate, at his Death, 
devolved to the Leſſor of the Plaintiff. 


Harvey for Defendant argued, 


That in all the modern Caſes, the general Rule has been 10 
effectuate the Intent of the Teſtator; and admitted the Poſitions 
laid down by the Plaintiffs Counſel. He admitted alſo, that 


to Perſons unbiafſed by legal Knowledge, it would ſeem, that 
Sir Samuel Daniel meant only mere Eſtates fot Life to the three 


eldeſt Sons. But, as the Law makes a Conſtruction of one to he 
Eſtates Tail, it will of the other alſo; for the Meaning in both 
is the ſame. Or, take it the other Way; If the Teſtator 


meant only an Eſtate for Life to the three eldeſt Sons, then 


by deviſing to the after-born Sons in a TE; he muſt 


mean a different Eſtate. RE 8 


By directing all the Takers and their Deſcendants to uſe the 


Name and Arms of Daniel, the Teſtator intended to give Eſtates 
to all the Deſcendants; elſe, the Eſtate given is not equal, in 
Duration, to the Condition impoſed upon it. Robinſon and 
Robinſon. King's Bench. 1756. Deviſe to Lancelot Hicks for 
Life, and no longer, provided he takes the Name of Robiſon ; 


and after, to ſuch Son as he ſhall have, who ſhall take the 


Name of Robinſon ; and, in default of ſuch Ifſue, Remainder 
over. Held, an Eſtate Tail in Lancelot Hicks. 


Nothing need be W to make out the Teſtator's Meaning, 
but the Word, Deſcendants, or Male Deſcendants. The Words, 


for want of ſuch Iflue, will then have their Effect; though 


_ otherwiſe, ſuch Iſſue, will eaſily mean, for want of the ſame 


| Kind of Iſſue, as before preſcribed, in cafe of the Elder Brothers. 


This is not the Caſe of an Heir at Law, but ſtrictly of Res 
mainder Men only; for there are three intervening Remainders, 
between this Deviſe and the Reverſion. 


ab to what Kind of Eſtate Tail the 3 Sons, if more 

than one, would have taken; I anſwer, Not a joint Eſtate, but - 

a ſole one in regular Succeſſion, conformable to the Teſtator's 

Intent expreſſed in the three preceding Deviſes. 
5 


Lomar 


r 


. fd 


— 
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Lomax and Holmden, Hil. 1732. 3 Wms. 178, and after- 
wards coram Lord Hardwicke, 1749. Deviſe to the 1ſt Son 


for what Eſtate. Lord Chancellor inclined ſtrongly, that this 
was an Eſtate Tail in all of them. But it went off on an- 
other Point. Humberſton and Humber ſton. 1 Wrms. 333. De- 
viſe of fifty Lite Eſtates to ſeveral Humberſtons and their Sons 
as well unborn as born; Lord Cowper held, the unborn Sons 
ſhould take Eſtates Tail, and thoſe, that were in Eſſe, only 
Life Eſtates. | 


But if it cannot be argued from the Intention, that the 


tet, by the Letter of the Deviſe, he has given him an Eſtate 
in Fee-fimple; by deviiing to him, All my Manors, Sc. where- 


my Eſtate to A. B. which gives a Fee-ſimple, if the Teſtator 
were Tenant in Fee. And, 1n either Caſe, Jong muſt be 
given for the Defendant. 


 Blackjione in Reply obſerved, that the Determination in 
Robinſon and Robinſon, went clearly upon the Words, in de- 
fault of ſuch Iſſue; which overpowered the Words, and no lon- 
ger, in the Deviſe to Lancelot Hicks. The Condition of taking 
the Name had nolnfluence in that Determination, it being 
repeated after every Eſtate, whether for Life or in Tail. Be- 
fides, in fact, Sir William Duckenfield never took the Name 
and Arms of Daniel, for his Deſcendants, but for himſelf only. 
The Bill came down from the Lords, to empower Sir William 
and the Heirs Male of his Body, to take and uſe them. The 
Commons, in a ſecond Committee, ſtruck out every Clauſe 
that tended to ſuppoſe an Eſtate Tail in Sir William, altered the 
Title, and confined the Name and Arms to himſelf for Life 
only. This therefore, ſo far as it goes, is an Argument rather 
againſt, than for the Eſtate Tail. | | 


Limex and Holmden is queſtione] by the Reporter himſelf; 
and Lord Hardwicke, in order to eſfectuate what he thought the 
Teſtator's Intent, had recourſe to the aſtute Reaſoning of Sir 

Vos» 7 6 N Teltator's 


of Caleb and the Heirs Male of his Body, Remainder to the 2d, 
za, 4th and 5th Sons of Caleb ſucceflively, without ſaying 


in I have any Eſtate ; which is equivalent to a Deviſe of all 


Teſtator gave Sir William Duckenfield an Eſtate Tail ; I ſubmit, 


Vide Journal 


H. of C. Max 
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Foſeph Fekyll, and conſtrued the ſecond Son to be the fr, 
the eldeſt being dead without Iſſue. Had he conceived, 4 | 
the ſecond Deviſe ought to be conformable to the firſt, that alone 
would have ſolved the Difficulty. - In Humberfton's Cafe, 
the Words, in Default of ſuch Iſſue, were held, not to create 
an Eſtate Tail. Beſides, Sir William was not an unborn Son, 


at the Teſtator s Death. 


Peak. Ph 


1 Ulterius Concilium. Vide M. 5 Geo, 3. 


Weſton au Coulſon. 


CTION by a Sheriff, againſt one of his Bailiffs. - Be. 


Where a She- | | | 

riff is Plain- fore Appearance, the Attorney General moved, to ſet aſide 

tiff, a Latitat ; | 
426 the Proceedings, becauſe the Latitat was directed to the Sheriff 


_ himſelf, is ill. himſelf, and not to the Coroners. 


14 7. Armen esd, that this was only Proceſs, which the She. 
G 1 * riff, though intereſted, might as well ſerve, as any other Man; 
4 Fg but, when his Partiality may be of material Importance, as on 
444 222 Venire, Fieri facias, Se; there, it muſt be directed to an indif- 
See Perſon. And he aid, that, when a Sheriff ſuffers 2 


Common Recovery, the Writ of Entry is directed to himſelf, 
but the Writ of Seiſin, to the Coroner. 


But the 1 it was irregular, and ſet aſide the Proceed - 
Ings, without Coſts. | | 


oC, 22 Biddleſon gain Whitel. 
1.5 R D Mansfield delivered the Opinion of all the Judges. 


1 This was a Writ of Error, in an Action of Debt upon Judg- 


quiſtte on Er- ment. The Queſtion was, Whether under the Statute 3 7c. 
4s. Bail ought to be put in, upon this Writ of Error., 


ment in anAc- 
= oJ _ The Point had occured, in both this Court, and that of Com- 

In | 

| TT ; 8 mon Pleas; and had been differently ſettled, by the two Courts. 

10 Ann. Goodwill and Goodwill. King's Bench. That in Error 


upon Actions of Debt brought upon a Judgment, no Bail was 
| required 
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required by the Statute, as when brought on Obligations, &c. 
But 2 Ges. 1. in Common Pleas. Leaptrot and Athinſon. It 
was held, that the Contract is the Foundation of all the Ac- 
tions, that are brought for it's Non- Execution; and that, where 
Bail was required on the Original Action, it ought alſo to be 


given on Error brought thereon. This made it neceſſary to re- 
ter the Point to the twelve Judges, that an uniform Rule of 


Practice might obtain in both the Courts. 


And all the Judges are of Opinion, that, where the Action of 


Debt is brought on a Judgment, there, upon Error brought, 


Bail ought not to be required. And they ground themſelves 
on theſe Reaſons. 


That the original Contract is drowned in the judgment; ; 


_ that no implied Contract ariſes between the Parties, from 


the * Nam Fudicium redditur in Invitum. 


2. The Statute having exanerited Debts of an inferior Na- 
ture, it excludes thoſe of a ſuperior. 2 Rep. 46. Archbiſhop 
of Canterbury's Cale. | 


z. The Caſe of Taylor and Baker, 3 Keb. 802. is direct in 
The Queſtion is not, 


Point, that no Bail ſhall be given. 
what the Legiſlature ſhould have done, but what it has done. 
And the Statute ought not to be extended, in this Caſe, beyond 


Ti 


the Letter; Becauſe Actions of Debt upon Judgment ought Debt on 


not to be favoured, being for the moſt Part odious and op- 


ym 


It was therefore ruled that no 0 Bail ſhould be given. 


Judgment not 
to be favoure 


ed. 


Wilton againſt Smith. Yee. LY 


ASE, tefarved at the Trial of an Action on a Policy of 
| Inſurance, dated 16th February 1760, at five Guineas per 

Cent, on Goods aboard the Beſcatwen, from Lancaſter to Rot- 
terdam. In a printed N. B. at the Bottom of the Policy, Corn 
and Fiſh are warranted free from Average, unleſs general, or 
the Ship ſtranded : Sugar, Tobacco, and ſome other ſpecific 


Goods, free from Average, under 5 per Cent. (and all other 


4 Goods, 


3 
free from A- 
verage unleſs 
general, does 
not extend ta 
the Damage 
received by - 
the Goods in 
a Storm, 
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'Godkis, under 3 per Cent.) unleſs general, or the Ship be ſtrand- 
ed. The Ship, with a Cargo of Wheat belonging to the 
Plaintiff, failed from Lancaſter 21ſt February; met with 3 
violent Storm 22d February ; was obliged, to cut away her 
Cable and Anchors for the Safety of the Ship and Cargo, and 
to put into Liverpool to refit ; the Expence of which Refitting 
amounted to 38 7. 14. gk Cent. | 


The Hamches were not opened at Liverpool; but afterwards, 


at Rotterdam upon unloading the Wheat, it appeared, that it 


had received Damage by the Storm, to the Amount of- . 195. 
84. per Cent. | 


Qu. Whether the Plaintiffs can, under 1 Crimi 
recover in this Action ;—over and above the 3807. 15 5. fer Cent. 
for the Refitting, which was not diſputed. | 


The Caſe was argued laſt Term, by 8 for the Plain- 
tiff, and Morton for the Defendant ; and again this Term, by 


Norton Attorney General for the Plaintiff, and Burland Serjeant 


for the Defendant. 


For the Plaintiff it was inſiſted, That the Clauſe was firſt 
introduced into Policies in 1749, becauſe the Underwriters 


(being frequently called upon, to make good very trivial Loſſes) 


did not care to inſure a periſhable Commodity, without a large 
Premium, and without knowing, what they were, and whither 
bound; the Diſcovery of which was frequently inconvenient to 
the Merchant; and therefore, this N. B. was added, to give 
the Merchant the Benefit of Inſurance. That nothing is in- 
tended to be diſcharged thereby, but Loſſes ariſing from the 
periſhable Nature of the Commodity. Elſe, it will be better 
for Underwriters, to inſure periſhable Commodities than Bale 


Goods, in caſe general Average be underſtood in the legal Senſe 


of Contribution, to which Ship, Cargo and Freight are all pro- 
portionably liable; for they are anſwerable for Bale Goods, 


If they receive Damage above 3 per Cent. but not at all for 


Corn or Fiſh; and as the ſame Premium is paid ſor all, the 


Riſk ought to be the ſame. The true Conſtruction therefore 


is, that the Inſurer ſhall be free from Average (7. e. partial 


. Lofs) unleſs there be a general Average (I. e. a Contribu- 
tion raiſed -- a the whole Cargo); becauſe, iſ the Ship be in 


ſuch 
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ſuch a ds as s that a 3 Average ſhall ariſe, or if the | 
| Ship be ſtranded ; then it is certain, that ſome Loſs muſt ac- 


erue from the Diſtreſs and Danger of the Ship: And, as it can- 


not be aſcertained, how much aroſe from the Nature of the 
Commodity, and how much from the external Accident; in 
that Caſe, the Inſurer ſhall pay for the Whole of the Loſs. 


For the Defendant it was an that general 3 has 
a2 known Signification in Law, vig. that Contribution, which 
every Parcel of Goods pays, for the Damage done, in ſecuring 
the Whole. The Inſurer is bound by his Contract to provide 
| againſt nothing, but ſuch a general Average, or a total Loſs. 
It would be abſurd, that, if by the Loſs of a Cable or the like, 


the Goods ſhould pay 64. per Cent. Average, the Inſurer ſhould 


be liable to 50 J. per Cent. arifing from the Nature of the Com- 

modity. The rational Conſtruction is, that the Inſurer ſhall 

make good no other Loſs, but what ariſes from a general Con- 
_ tribution; in reſpect to Corn and Fiſh ;—and no Loſs under 
3 or 5 per Cent, in reſpect to other Goods, unleſs in Caſe of - 
—Or, in caſe the Ship be ſtranded, 


ſuch general Contribution. 
then he ſhall bear all Loſſes the Inſured ſhall ſuffer ; be- 


. cauſe the Inſured has men a Right to abandon, and give No- 


tice to the Inſurer. | 


Afterwards Lond Manifeld Chief luder delivered the Opi- 


nion of the Court. 


mY 


Nothing is more inaccurately penned, than the Form of our 
Policies of Inſurance. One Proof of which, among many others, 
is, that the Words uſed therein have often very different Sig- 
nifications. This very Word Average ſometimes ſignifies Loſs, 
and ſometimes Contribution. And it did fo in Spelman's Time. 


See his Gloſſary. tit. Averagium. But whichever Senſe it is 
here uſed in, the Plaintiff cannot recover. If it ſignifies 
Loſs, then here there is no Loſs at all; only the Commodity 
is damaged, and depreciated in Value. If it fignifies Contribu- 


tion, then the Inſurer ſhall be free from it, unleſs where 


the Contribution is general. Therefore we are all clear, that 
Judgment muſt be for the Defendant. 


vol. I. | | 6 0 ES The 


* 


1; (9 2 2 The King again D' 5 


e nor put 8 HE Attorney 3 by 6 of the Cas has 
mit of he filed an Information againſt the Defendant Charles Gene. 


— VIeve Louis Auguſtus Andrew Timothy D'Eon de Beaumont, a 
2 French Gentleman, who was originally Secretary to the Duke 
ſpicious, ans de Nivernois, when Embaſſador here from France, and at his 
| „ 5 rang Recal was made Plenipotentiary, and charged with the Affairs 
22 of that Court, till the Arrival of the Count de Guerchy the 
—_ hs preſent Embeſſador. Soon after which, a warm Diſpute broke 
land. out between the Count and M. D'Eon; Notes and Contre. 
Notes were publiſhed on both Sides, and at length in April laſt, 
M. D'Eon publiſhed a large Quarto Volume, highly abuſing 
the Count, and charging him in direct Terms with forging his, 
. D' Eon's, Letters of Recall. For which (as a Libel) the pre- | 
Proceſs on In- ſent Information was filed; the Subpœna being ſerved on the 
formations. f 2th of April, and returnable the gth of May. By the Prac- 
tice of the Court, the Defendant could not be brought in by 
any compulſory Proceſs, till the 4th of June; on which Day, 
he thought proper to appear; and the Information was filed on 
the 8th of June, and a Copy then delivered to him. He could 
not be forced to plead, till the 2gth of June, when he pleaded 
the general Iſſue, and Notice of Trial was at the fame Time 
given for the gth of July. And now on the goth June, Mor- 
ton moved to put off the Trial till the next Term, on the 
Defendant's Affidavit of the Abſence of four material Witneſ- 
ſes, whom he named, and ſwore to be ſent abroad, at the Inſti- 


zation of Count Guerchy, but who (he ered): would come 
over, in next M:chaelmas Term, | 


Lord Mansfield Chief Juſlice. Is it poſlible, that the Evidence, 
ſworn to be abroad can be material in this Caſe? Remember 
the Caſe of the King and Radcliſfe. There could be only a ſin- 
gle Queſtion, Whether Radcliſte was, or was not, the Perſon 
formerly attainted. The Court told him, if he would ſwear 
the Negative, he ſhould have all poſſible Indulgence, and put off 
his Trial, having ſworn.to the Abſence of a material Witneſs. 


But he refuſed, and the Trial was brought on inſfanter. Let 
£ the 


4 
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the Counſel for the Defendant conſider, whether the Facts, 
laid in the Information, can admit of any Juſtification, If not, 
the Whole reſults to the ſingle Queſtion of Publication; which 
is a Fact wholly within the Defendant's Knowledge. However, 


take a Rule to ſhew Cauſe, on Haug the 4th of July. 


On that Day, M. D' Eon ſwore a ſupplemental Affidavit, 


that, on Conference with his Counſef, they had aſſured him, 


that the Facts, which his Witneſſes were to prove, would 
be material on his Nefence z and therefore he ſwears to his Be- 
lief; and that the Gentlemen had been ſent out of England, 
at the Inſtance of Count Guerchy, on account of their Friend- 


ſhip with D'Eon; and, ſince they had been in France, were 
iajoined not to open their Lips about this Affair. 


The Attorney General, Solicitor General, and Wallace ſhewed - 
for Cauſe ; that the new Affidavit is a freſh Libel on the Count 


de Guerchy. That, in December laſt, D'Eon ſet up a Preſs in 


his own Houſe; had printed off the Libel, entitled, Memozres 
el Negotiations, &c. by the End of March; and publiſhed it the 


Beginning of April. If therefore the Witneſſes were ſent off 


by Count Guerchy, to ſtifle their Evidence (as was inſinuated, 


though not poſitively ſworn to) it muſt be fince the Publica- 


tion: Whereas in Fact they left England in November laſt, about 


their own Affairs. And we have the Afﬀidavit of the Count's 


Secretary, that they were not ſent away by the Count. They are 


now in the King of France's actual, military, Service. Is it pro- 


bable, he will ſend them over in next M:ichae/mas Term, merely to 


give their Evidence in behalf of D'Eon? Can they, who left 


England in November, be material Evidences, in reſpect to 


the publiſhing of a Libel in the April following? If they 
can be ſuppoſed to prove any thing, it muſt only be the Truth 
of ſome of the Facts alleged, which the Defendant may 
weakly ſuppoſe to be a Juſtification; but that cannot be giyen 


in Evidence. It is not ſworn, that the Witneſſes are likely to 
return, or that he has uſed any. Endeavours to bring them 
over; though he has known of this Proſecution, ever ſince 


the Middle of April. Trials might be put off ad Græcas Ka- 


lendas, if ſuch looſe Affidavits are admitted. And {per De 
Grey Solicitor General) The only Queſtion 1 is, whether the De- 


fendant 
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fendant did print and publiſh. In Radcliffe's Caſe (in order to 


mm 


obtain a like Favour from the Court) the Court required him 
to ſay, he was not the Perſon. Why will not M. D' Eon now 
ſay, he did not print and publiſh ? 


Morton and Aſhburſ?, in ſupport of the Rule, obſerved, that, 
if the Defendant be now convicted, he cannot be brought to 
Judgment till Michaelmas Term ;—that the Indulgence aſked 


for will make only eight Days Difference, in that reſpect. That 


M. D'Eon is intitled to the fame Juſtice and Indulgence, as 
every Subject of this Kingdom. He is in.the uſual Courſe of 


the Court; which, on a general Affidavit of the Abſence of 


any material Witneſs, will always put off the Trial, for once 
at leaſt, If the Application is repeated, without diſcloſing 


| ſome ſpecial Circumſtances, it is then indeed looked upon, as 


Trial put off 
till a Com- 
mim̃on ſhould 
go to examine 
a material 


Witneſs, who 


was out of 
England, and 
retuſed to at- 
tend the 
Trial. 


an Artifice to evade any Trial. But if, as is ſuggeſted, * 
King of France will not ſuffer his Subjects to come over, 


to give Evidence on behalf of D'Fen, the Juſtice of England 
ought to put off the Trial indefinitely, even ad Græcas Ka- 
lendas. In the King and Belinda Williams, where an Informa- 
tion ex icio was filed againſt her, for a Cheat in pretending 


to be an Officer's Widow, to whom it was alleged ſhe was | 
never married; She ſwore to the Abſence of a material Witneſs 
in Scotland, who refuſed to come, and was out of the Reach 


of any Proceſs from this Court. The Court put off the Trial; 


and ſaid, Unleſs the Proſecutors would conſent, to let a Com- 


miſſion go into Scotland, to examine the abſent Witneſs, they 


would put off the Trial from Time to Time. To avoid the 


Imputation of Colluſion, the Defendant has ſworn, in the com- 


himſelf? Does he think himſelf too great a Man ? He appears 
here in no other Light, than that of a Subject of England, pro- 
ſecuting for a Miſdemeſnor, and appealing to the Juſtice of 

the . Long before November, Books were publiſhed 


might ſend the Men abroad, to prevent them from giving Evidence | 


mon F orm, that he did not ſend the Witneſſes away, and that 


Guerchy did. If Guerchy did not, why does he not ſwear it 


in reſpect to this Diſouids' ; I will not, ſay by whom; for, till 


the Courſe of the Court is avow edly altered, I will not, on ſuch 


a Motion, diſcloſe the Merits of my Client's Defence. Guerchy 


| againſt the Facts, which were alleged againſt D' Eon by his 


Antagoniſt, 


Yon_ de. „ Gato oh 
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D' Eon never thought, nor was told, that the 


Antagoniſt. 


Truth of the Facts, alleged in a Libel, might be given in Evi- 
gence. He was told, and has ſworn it, that, if the Gentlemen 


could give the Evidence, he faid they would; it would be very 


material Perhaps not in Juſtification, but in Extenuation. 


But, in what manner material, the Court will not expect us te 


Jiſcloſe. 


No Delay is imputable to D'Eon. He appeared in Time, 


and was not contumacious. Is he to outrun the Zeal of the Pro- 
ſecutor, and appear before the Law commands him, or elſe not 
he intitled to common Indulge ? 


I did not expect, to have heard Mr. Radcliffe's Cafe applied 


to the preſent Caſe. That was an inſtantaneous Proceeding, 


in the Nature of an Inqueſt of Office: and therefore (fays 


Mr. Juſtice Fofter) could not be put off, unleſs upon good 
Cauſe. Whoever reads that Caſe attentively will obſerve, that 
Mr. Juſtice Fofter himſelf ſeems, in ſome of his Days, to have 
wiſhed, that the Trial had been then pus off. 


Yates Juſtice. In my juvenile Days, I uſed to think that 
was a hard Caſe. I have lived to fee Reaſons, why I think it 


a right Determination. It was a Matter intirely in his own 


Knowlege. 


Lord Mansfield Chief Juſtice. I don't believe, Mr. Juſtice 
Foſter had any Doubts, about the Propriety of bringing on the 


Trial. One Thing, he had miſtaken, and therefore doubt- 
ed about. He thought, the Court had refuſed to let the Pri- 


loner plead the Act of Indemnity, after he had pleaded in Chief. 
But I ſet him right, in that Particular, before he publiſhed : 
and I believe he corrected it. The Act of Idemnity excepted 


all who had broke Priſon; which, we were prepared to ſhew, 


Mr. Radcliffe had qpne : on Notice of which, his Counſel did 


not inſiſt on theiÞs Plea. 


Morton. 1 hope that Caſe ſhall never be applied as a Pre- 


cedent, to make a Defendant diſcloſe and anticipate his De- 
fence, in order to obtain a common Favour. W hat our De- 


Fox: I. | SP fence 


— 
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the Trial. 


no ſpecial Ground of Suſpicion, the Rule goes of Courſe. But, 


It appears moſt clearly now, that they cannot be material Evi- 


go into farther and minuter Circumſtances: Or, if it appears 


mony. But that is impoſſible, from the Difference of Dates 
and Times. He ſwears alſo, that they have Orders not to open 


— SRC 
fedce is, 1 will not, for the ſake of Precedent, diſcloſe, Tk 


if nothing ſhould be left to a Jury, in the Caſe of Libels, 
but the mere Publication; I am ſure, that much Time bs 
been lately miſpent before Your Lordſhip. [alluding to IVilher, 
Caſe for publiſhing the North Briton No 45, in which the 
Tendency and Nature of the Libel was s amply diſcuſſed, at the 
Trial. ] 


Lord Mansfield Chief Juſtice. Informations ex officio are Per- 
ſonally the King's Proſecutions. No Man 1s there to be con- 
ſidered, in the Light of a Promoter or private Proſecutor, 

No Crime is ſo great, no Proceedings ſo inſtantaneous, but that, 
upon ſufficient Grounds, the Trial may be put off. Mr. Rad- 
cliffe's Caſe did not proceed upon the taneous Nature of 


If the uſual Form of the Affidavit is obſerved, and there i; 


if there be ſuch Ground, it is refuſed, unleſs the Party will 


that there is an affected Delay, the Rule is alſo then refuſed. 


Three Things are necefſ:ry to put off a Trial. 1. That 
the Witneſs is really material, and appears to the Court to 
be. I have often known it refuſed, unleſs the Party will fay, 
to what Point he means to examine him. 2. That the Party 
who applies has been guilty of no Neglect. 3. That the Wit- 
neſs can be had, at the Time to which the Trial is deferred. 


Mr. Radcliffe's Caſe is now out of the Queſtion. For, 1. 


dences. They went abroad in November, and therefore cannot 
be material Evidences to the Publication, in March in England. 
As to any Circumſtances of Alleviation ; if proper to be con- 
ſidered before the Judgment, he may lay them before the Court, 
by Affidavit. The Defendant inſinuates, that they were ſent | 
abroad by Count Guerchy, to prevent their giving of Teſti- | 


their 
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their Lips, about the Affair berwens him and Guerchy. That 


But, even in a common Action, if the Witneſſes are F oreigners, 
| | the 


alſo 1s impoſſible, The Affair muſt mean this Proſecution, or 
means nothing to the preſent Purpoſe: Which was commenced, 
Jong after they were ſent or went abroad. 


2. The Defendant had Notice of this Proſecution, on the 
12th of April. It appears in the State Trials (ↄaſim) that 
Notice is held to be given, by the Warrant of Commitment. 
In all that Time, no Endeavour has been made, to bring theſe 
Gentlemen over. 


3. They are all Subjects of France. The Preſumption there- 


fore is (unleſs You thew a ſpecial Ground to the contrary) 
that they will not come back to England. The Preſumption is 
otherwiſe in Britiſß Subjects; that they will return to their 


own native Scil and Domicil. Two are in the Army, and can- 


not come without ſpecial Permiſſion. 


In Steel's Caſe, indicted for Paine there was a full Affi- 


davit, that one Matthews at Guadaloupe was a material Wit- 


neſs, —The Court refuſed to put of the Trial :—And when 


it came on, it was manifeſt, that Matthews could not have 


been at all a Witneſs to any Thing. 


In the King and Luckup, The Court would not put off the 


Trial; till the Defendant ſhewed a ſpecial Ground for believ- 
ing, that his Witneſſes would come over, and came into Terms 
of ſtopping all Actions in the Common Pleas. 


In the Caſe of Belinda Williams, the ſole Queſtion was, 
Whether married or not married. All the Witneſſes were in 
Scotland. By Conſent, as this was a Civil Fact, it went down 
to be tried by Commiſſion, as if in a Civil Action. 


Wilmot Juſtice. The Rule is the fame in criminal and civil 
Caſes; and whether the Information is granted by the Court, 
or filed by the Attorney General. In common Cafes, it has 
been ſufficient to ſwear generally to the Abſence of material 
Witneſſes; though I have always thought the Rule too looſe. 
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the general Affidavit will not be ſufficient. The Preſumption | 
is, that Natives of Great Britain will return to it, and that 


Foreigners will not. 


As to the cation, that M. Guerchy ſent the Men abroad, 


to take off their Evidence; were the Fact well proved, I 


ſhould think it a Reaſon to put off the Trial for ever. But 


Lie! is not proved, nor is even a Belief of it ſworn to. They 
went abroad, before the Book began to be printed. Impofii- 
ble therefore, that the Infinuation ſhould be true. Where 


there is Evidentia Rei againſt even a poſitive Oath, that the 


abſent Witneſſes are material, the Court will not put off the 


Trial; eſpecially, as no Pains have been taken, no Endeavours 
uſed, to OE them over. | 


Yates Juſtice. Whatever Ind the Law gives to De- 


fendants in civil Caſes, it ought @ fortiori, to give in criminal. 


In both, the View is to obtain Juſtice. Whether the Trial be 


accelerated or retarded, the View is the ſame. Two Rules 
are neceſſary to be obſerved. 1. The Evidence mutt be mate- 


rial. 2. That it may be attainable. 1. The Court will not 
re the Defendant, to diſcloſe what the Evidence is; ;—but 


though he ſwears the Man a material Witneſs, that Oath is 


not concluſive. If the other Side can ſhew it impoſſible; as 
if the Witneſs be the Huſband or Wife of the Party, or has 
been abroad ſeven Years, and the Cauſe of Action aroſe laſt 
Year; this will counter-balance his Oath: But in the preſent 
Caſe, there is no Occaſion to conſider the Materiality; becauſe, 
2. The Preſumption is, that the Evidence cannot be obtained; 

and the Defendant has ſhewn no Endeavours, to wang | the Wit- 


neſſes over. 
Rule diſcharged, abſente Den: on Juſtice. 


N. B. On the gth of uy, the Defendant was tried ; * 
after proving the Duke of Nivornors's Character and Recall; 
M. D'Eon's Station, Character and Recall, and the Count de 
Guerchy's preſent Character as Embafſador; that D'Eon ſet up a 
Preſs in his own Houſe, printed, publiſhed and fold the Books; 


and, upon * to the Jury the moſt exceptionable Paſſage, 
- R 


4 
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he was convicted on the Information; no Counſel appearing 
in his Defence. Mr. Attorney and Solicitor General, Blackſtone, 
Clayton and Wallace of Counſel for the Crown. After which, 
Lord Mansfield obſerved to M. Meche] the Prufjian, and other 
foreign, Embaſſadors then attending the Court, That the Laws 
of England paid as high a Regard to the Function of Embaſſa- 
dors, and would equally protect them from all Inſults, as well 
on their Reputation as their Perſons or Property , as the Laws 
of any other Country, | 


M. D'Eon, on being denied a longer Day, thought pro- 
per to make no Defence. Otherwiſe, it was expected he might 
have challenged the Array, for want of Jurors de Medietate Lin- 


* 


guæ. But it was conceived, ſuch Challenge would have been 
too late; unleſs he had prayed ſuch Jury by a Suggeſtion on 


the Record, that he was a Foreigner, at the Time of award- 


ing the Venire. For this fee, Staunaford's P. C. IJ. 3. c. 7. 


Dyer. 144, 357. Co. Litt. 157. 6. Cro. Elix. 869. 1 Keb. 
547. x | 


The End of Trinity Term 4 Geo. 3. 1764. 


Michaelmas Term 


5 Geo. 3. 1764. In the ** 8 Bench. 


Walker againſi N Adminiſtrator. 


E B T on Bond for 6001. Defendant prays Oyer of 
the Condition; which recited, that the Inteſtate 
„iin Perkins and Mary Walker the Plaintiff, hav- 
ing contracted a Love and Value for each other, had agreed. 
Vor. I. | I 6 423- | | to 


PZ 55 4560! 


Bond for Co- | 
habitation A * 
with a Woman | 
ſeduced by the £7 2 
Obligor, and C 63. £4 
for a Main- | 


tenance after by 8 


his Death, 2 - 
void ih Law. / 6. — 
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to live together, on the following Terms; That he ſhould 
find her with Board, Lodging, Cloaths and a Servant to at. 


tend her; and, if he happened to die in her Life- time, or 
ſhould refuſe to live with her, he ſhould pay her an Annuity 


of 6o/. per Ann: And that, if ſhe left him, or kept Com- 


pany with any other Man, he ſhould not be obliged to pay 
her the Annuity, or to find her in Board, &c. The Condition 


of the Bond was therefore, for the Performance of this Agree- 


ment. Whereupon the Defendant pleaded, t that this Bond was 
given for an unlawful Confideration, that of living together i in 
a State of Fornication; and was therefore void in Law. 


Plaintiff replied, that ſhe, being a Virgin, was ſeduced by the 


ſaid Perkins; and that, for making a Proviſion for her, and 


as a Compenſation for her Chaſtity, he gave her the faid 


Bond. To which the Defendant demurred in Law; and af- 


ſigned ſeveral Objections in point of Pleading, which were 
waved on the Argument, by : 


Wedderburn for the Defendant, who inked, that, on the 


Face of the Bond, it appeared to be an illegal Conſideration, 


and therefore the Bond void. 


Blackſtone, for the Plaintiff, argued, that the Setting aſide 
ſuch Bonds was as. much an Encouragement to Seduction, in 
one Sex, as eſtabliſhing them would be, to Incontinence, in 
the other: And, that Seduction is the more odious Crime. 


That the Condition in the Bond was twofold; ikſt. To en- 


gage her to live on with him in a State of Debauchery, which is 
clearly immoral; and therefore contrary to Law. 2d. To make 
a Proviſion for her, in caſe. of his Death; which, as ſhe was 
debauched by Perkins, is clearly a good Conſideration, within 
the Caſes of Lady Annandale, 2 P. Wims. 432. Cray and Rooke. 
Forreſter 15 3. &c. That, if a Bond be conditioned to perform 
two things, one contrary to Law, and the other conſiſtent witlt 
Law; the Bond ſhall be good as to the latter, and only void a8 


to thd for mer. 


That, if the. Bond had been put in Suit for not continuing 
to live together, the Plaintiff could not have recovered ; but, 
being now ſued on the virtuous Part of the Contract, to re- 


cover a Maintenance after the Obligor's Death, it was legal. 
_ And 
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And in ſupport of this Doctrine, he cited Cheſinan and We. | 


Lord Raym. 1450. Sers. 739, as fully i in Point. 


But per Cur". The Conſequences drawn would be juſt, did 


not the Foundation fail in Point of Fact. Here is no virtuous 


Part in the Contract. All is calculated for the Purpoſes of 


Proſtitution: And per Wilmot Juſtice. Inſtead of Premium 


Pudicitie, this is Pretium Inpudicitiæ. Therefore, per tot Cur”. 
E Deniſon — throughout the whole Term) 


Judgment for the Defendant. 


Denn, on Demiſe of Edward Fan againſt 
Charles Satterthwaite, 


ASE reſerved from n As Ejectment. The 
Premiſſes were a Cuſtomary Eſtate of Inheritance, deſcend- 


ible from Anceſtor to Heir, according to the Cuſtom of the 


Manor ; and, by the Cuſtom, all Tenements are devi table by Will 
in Writing, without Surrender. Old Clement Satterthwaite, being 
admitted Tenant in Fee, by Will 27th November 1738, deviſed 


the Premiſſes to William Satterthwarite his fourth Son; for the 


Uſe of William Satterthwaite Son of the ſaid William, for his 
Maintenance and Education, till he attained the Age of 21 
Years ; ; after which, he deviſed the ſame, to William Satterth- 
waite the Grandſon and his Heirs. William, the Son of Cle- 
ment, entered and was admitted. ⸗VVilliam the Grandſon died 


before 21, unmarried; and the Defendant is his Brother and 


Deviſe to A. 
tor the Uſe 

of B. till B. 
attains the 


Age of 21, 


and then to 
B. in Fee. 
The Fee veſts . 
immediately | 


in B. 


Heir at Law. Clement, the eldeſt Son and Heir of the De- 


viſor, died after William the Grandſon, leaving Edward his next 
Brother and Heir at Law; Who, 14th May 1761, deviſed all his 


cuſtomary Eſtates, to his N ephew Edward Satterthwaite the 


Leſſor of the Plaintiff, in Fee. Neither Clement the Son, nor 


Edward his Brother were ever admitted Tenants, or were in 
Poſſeſſion of the Rents and Profits; and there is no Inſtance of 


deviſing cuſtomary Eſtates in this Manner, before Admittance. 


Qu. iſt. As William the Grandſon died before 21, whether the 
Premiſſes deſcended to his Heir at Law ? If not, 


” 2d. As 


$20 
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2d. As Edward, the Son of Clement was never admitted, 
whether the Premiſſes 1 * his Will i ? 


Blackſtone, for the Plaintiff —_— that (though i in Gates 
and Haliwell i Leon. 101, it is held, that, on a Deviſe to 4 
till B. attains the Age of 22, and then to B. in Fee, the Inhe- 


Titance deſcends, in the Interim, to the Heir at Law; yet) all 
the ſubſequent Caſes, from Boraſton's 3 Co. 16. to the preſent 


Time, are ſo exceeding ſtrong, that in ſuch a Caſe the Fee 
veſts in B. immediately; that, unleſs the preſent Caſe can be dif- 
ſtinguiſhed from thoſe, it would be even indecent to argue it. 
And the only Diſtinction he could ſee, was, that, in all the 


former Caſes, the firſt Deviſe, guouſque, has been to a third 
. Perſon, and for the Benefit of third Perſons ; Creditors, Widows, 


younger Children, Ce; And then, as the Teſtator has made 
no other Diſpoſition of the Fee, but by giving it to the 


Remainder-man; the Law veſts it immediately, though to 


be enjoyed in future: But, in the preſent Caſe; as the pre- 
cedent Eſtate is given to the Father, for the Uſe and Benefit 
of his Son till 21, and after his Attainer of that Age, then 
to the Son in Fee; it ſhould ſeem, that the Intent of the 
Teſtator was, that he ſhould not have the Fee till after he has 


_ attained that Age; but that the Fee deſcended, in the Interim, 


to the Teſtator s Heir at Law. 


This Diſtinction ſeems warranted 4 the Doctrine of North h 


Chief Juſtice, in Taylor and Biddal. 2 Mod. 289. © Teſtator 


« deviſed to Elizabeth his Siſter and Heir, till her Son attain- : 


* ed 21; and then, to the Son in Fee. Held, that the Fee 


« veſts in the Son immediately; becauſe the Teſtator could 
e never intend the Inheritance ſhould veſt in that Perſon, to 
*« whom he had deviſed the Term.” —Now in this Caſe, the 
Term is in Effect deviſed to the Grandſon; and therefore, 
according to this Reaſoning, he ſhall not, during the (Farms have 


the Fee. 


Clayton, for the Defendant, cited Hayward and Wire. Hil. 


30 Geo. 2. B. R. Deviſe to Truſtees and their Heirs, in truſt 


to pay the Profits for the Education of Fohn and Thomas Hay- 


ward, during their Minority; and when they attain the Age of 
twenty- 


Cs 
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Brothers; and the Truſtees are only as Guardians, during their 


Minority. The Intereſt is veſted, not n and to take 


2 in Poſſeſſion, when of Age. 


And the Court was lai that, in the Caſe at Bar, V:/liam the 
Father was only in the Nature of a Guardian to his Son; and 
that the Fee ſimpl&Feſted inſtantly in William the Son: where- 


fore, the ſecond Point was not argued; and there was, 


Judgment for the Defendant ; | vis. That the Plaintiff be 


| nonſuited. 


Evans on Demiſe of Brooke again Aſtley. 


HIS Caſe (ſee page 499.) was again argued, by Serjeant Z 
Hewitt for the Plaintiff, and Norton Attorney General 
for the Defendant ; after which, the Court gave Judgment. 


Lord Mansjield Chief Juſtice. The Reaſon of the Multiplicity 
and ſeeming Diſagreement of the Caſes in the old Books, con- 


cerning what Words ſhall create an Eſtate tail, and what an 
Eſtate for Life, in a Will, has ariſen, not ſo much from en- 


deavouring to follow the Intent of the Teſtator as from ad- 
hering to an old Rule of Law; that the Anceſtor cannot 
take a mere Eſtate for Life, and in the ſame Deed, an Eſtate 
be given to his Heirs as Purchaſors. The Reaſon of this Rule 
was founded in feodal Tenure. For otherwiſe the Lord, on the 
Death of the Anceſtor, would be defrauded of his feodal Profits. 


But fince theſe Tenures have been taken away, the Courts 


have indeed followed the Rule of Law, where the Caſe was 
plainly and directly within it; but have departed out of it, 


twenty-one, then to the Uſe of them and their Heirs. The 
Court held, that the Will paſſed an immediate Intereſt to the 


I 


Lee, 


2 
4 15-70 


A Deviſe to 


- the three Sons 


of A. in Tail- 
male ſuc- 
ceſſively — 
Remainder to 
all and every 


the afterborn 


Sons of A, 
without nam- 
ing any Eſtate 
Remainder, 
for want of 
ſuch Iſſue to 
B. in Tail- 


male — The 


afterborn 
Sons of A. 
take an Eſtate 
in pg _ 


wherever the Intent of the Teſtator was is clearly y againft it. This Ae  G 


has occatoned the agen 


The true Conſtruction of the Teſtator's Intent, is to be 


collected from his Will, taking in the Nature of the Thing 
deviſed, and the Relations the Perſons ſtand in to him. 
oY Gl 1b | x 6 R 535 The 
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The Plaintiff claims as right Heir to the Teſtator, to whom : 
the laſt Remainder is limited by the Will. He therefore 
claims under the Will: and the ſame Conſtruction muſt now he 
uſed, as if William Hulton, or any other intermediate Remain. 
der-man, had been living, and had brought this Action. There. 
fore, all Arguments are out of the Caſe, which have ſaid, that 
Heirs at Law are to be favoured, and that nothing but neceſſary 


Teppliqations can diſinherit them. 


No Doubt DAY this 8 could have entered into the 


Head of any plain Man, unuſed to legal Niceties. What 


muſt be the Conſtruction of this Deviſe, to favour the Plain- 
tiff's Claim? Either, iſt. That it is void for Uncertainty; 
or, 2dly. That the afterborn Sons took Eſtates for Life as Joint- 
tenants; or, 3dly. That they took Eſtates for Lite ſucceſſively. 
As to the firſt, nothing is more certain, than that the Teſtator 

meant to perpetuate his Eſtate in his Name and Family; and, 


ſo far as the Law will permit, we muſt carry that Intent 
into Execution. As to the ſecond, the Proviſions of the Will 
make ſuch a Conſtruction abſurd. During the Minority of 

the Perſons entitled to take, the Profits are to accumulate for 


their Uſe. Are all to divide theſe Profits when accumulated ? 
Are all to take the Names and Arms of Daniel? Are all to 
make Jointures of 200 J. per Annum? It is therefore neceſſary 
to adopt the third Conſtruction, that they are to take Eſtates for 


Life, ſucceſſively. But by what is this warranted ? 


| By Re- 
. ference to the other Words of the Will. Then, by the ſame 


Rule of Reference, you may aſcertain the Quantum of Intereſt 
meant to be deviſed, as well as the Joint or ſole Enjoyment of 


| the Devices. 


The whole Context ſhews, that the Words of Inheritance 


were here omitted, by Accident. The Direction, that thoſe, 


to whom the Eſtate ſhould come, and their Deſcendants ſhould 
take the Name and Arms, ſhews he meant to deviſe a deſcend- 


I 


| ible Eſtate, The Caſe of Colleton and Hellier, before Lord 
 Hardwicke, was not near ſo ſtrong as this. I therefore am 


clearly of Opinion, that Sir William Duckenfield took an Eſtate 


tail; and think the Caſe would not have borne a | ſecond Argu- 
| ment, 
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ment, had it not been of ſo much Conſequence in point of 
Intereſt. 


| Wilmot Juſtice. I am clearly of the ſame Opinion, and never 
had any Doubt. I dare ſay, the Variation in the Wording of 
the Will aroſe from a Notion in the Drawer (for though written 
in the Teſtator's own hand, it is plainly the Draught of ſome 
Lawyer) that you cannot make an after-born Son a Tenant for 
Life. I have known ſuch a Notion prevail in the Country, 
though nothing is more untrue. Indeed, if you afterwards 
make a Limitation to their Iſſue, it will make them Tenants in 


Tail. Therefore, he gave no Eſtate ſpecifically to theſe Chil- 


avere. gan 
3 . 


. 


dren; but left it to the Operation of Law, to conſtrue it. 1 


believe, the Teſtator meant to give Eſtates for Life, and after- 
wards to their Sons in Tail, as to all the Deviſees; but he has 
not done ſo, with reſpect to the Sons in being, nor as to Hulton 
and the other Remainder-man. 
give the after- born Sons the ſame Eſtate, as to thoſe in Eſſe. 
Could he mean to diſinherit their Children, as he muſt have 
done (even if they had any) by the Conſtruction now contended 
for? You muſt connect this with the precedent and ſubſequent 
Deviſes. What is the Conſtruction of thoſe, muſt alſo be the 
Conſtruction of this. 


Yates juſtice. I am of the ſame Opinion, and equally clear 
in that Opinion. The after-born Sons had not, could no thave, 
offended the Teſtator. There is therefore no Room to ſuppoſe, 


| he could intend to narrow his Bounty, in _—_— to them and 
their Iſſue. 


Judgment for the Defendant. 


* 


Combe qui tam, again// Pitt. See Page 437. 
CTION on the Statute of Bribery, for corrupting 
three Voters at laſt 7/che/fer Election. Verdict for Plain- 
tiff with 1500 J. Damages; ſubject to the Report of Wil- 
not Juſtice, who tried the Cauſe. And the Defendant's 
Counſel relied on three Objections. 1. That the Declaration 


lates, that the Party was eas to vote for. Mr. Lockyer - 


and 


And he certainly meant, to 


Action on the 
Statute of _ 
Bribery need 
not ſtate all 
the Parties 
for whom the t 
Bribe was BY 
iven — Nor ; 
2dly, need 
it be proved 
that thoſe 


Par:ies were Candilat Nor zdly, need the Voter's Right of voting be proved. 
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and Lord Egmont; and it came out in Evidence, that it was 
for Mr. Lockyer and his Friend. 2. That the Declaration 
ſtates, t hat LerdEgmont and Mr. Combe were Candidates at the 


time of the Bribe given; and no Evidence was given thereof. 
3. That it alſo "ſtates, that the Perſons bribed had a Right to 
vote; but no Evidence was given thereof, other than that Gs 


actually voted. 


Lord Mansfeld Chief Juſtice. This is an Action brought for 


three Penalties, for Election Bribery ; for which very Offence, 


the Defendant has been formerly convicted, upon an Information, 
And the Court, in giving Judgment, conſidered he was liable 
to this Action. Yet the Reluctance of every Man, to ſee a 


Perſon twice punithed for the ſame Offence, operated ſtrongly | 


at the Trial, in ſaving the Caſe in this Shape. The fame alſo 
operated here, in hopes that the Parties might come to ſome 
Compromiſe. This has not happened. We are ſorry for it: 


But the Law muſt have it's Courſe. We muſt not make an 


illegal or dangerous Precedent, to get out of this Statute, fo 


long as it remains in force. It's Extent and Reverity, 3 we al | 


. happened by Accident. 


As to the 1ſt Objection. In penal Actions the Rule is, 
That the material Fact muſt be charged; and, that you muſt 


prove a Fact charged, ſufficient to warrant all the Conſequences 
of a Verdict. The material Fagt here i 16, being bribed to vote. 
It makes no Difference, whether the Proof was, that he was | 


bribed to vote for both, or for Lockyer only. The 2d Objec- 


tion goes upon the vague Idea, of what is a Candidate, pre- 


vious to the Day of Election. The Poll is then the only Evi- 
dence. The Houſe of Commons, in the Caſe of Gore of Tring, 


Candidate for Bucks, determined, that nothing was Evidence 


of being a Candidate, but the Poll-books. 


Before the Time of Election, any one is a Candidate, for 


whom a Vote is aſked. This very Fact makes the Perſon, in 


whoſe Behalf the Bribe was given, a Candidate. As to the 3d 


Objection, The Defendant ſhall not diſpute a Man's Right of 4 


8 -* when he has aſked him for his Vote. It is a ſufficient 
1 Proof 
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proof of Right, that he actually did vote. I am ſorry I muſt 
be clear, that there is no Ground for the Objections. 


Vilmot Juſtice, Of the fame pinks The material and - 


: 1 Charge i is, the Bribe to give a Vote at that Election, 
for a Perſon then a Candidate. Had it been only proved, that 


it was in Fact given to vote for Lockyer, it had been ſufficient. . 
This Action might be pleaded in Bar, againſt any . Ac- 


tion for the ſame Offence. 


Yates Juſtice, Of the ſame Opinion. 14 certum eft, quod 
certum redd! pote/f. Lord Egmont appeared to be afterwards 
the Friend intended. But, apart from this, the Offence againſt 
the Statute is Bribery, to give his Vote in that Election; It 
is immaterial, for how many Candidates. In any ſubſequent 
Adion, for bribing the ſame Voter for any other Candidate, 
the Defendant, by Averment, might plead this Recovery in 


Bar, Had it been traverſed, that Lord Egmont and the other 


were Candidates, it would have been immaterial and bad. It 


is immaterial, whether the Voter had a Right to vote or no; 


if he claimed to have a Right, it is the ſame Offence by the 
otatute. T7 © . 


Diſcharge the Ree, lo far as late to the entering Judg- 


ment for the Defendant Hut the Defendant is at Liberty, 
to move for a new Trial, or i in Arreſt of Judgment, as he 


ſhall be adviſed. 


-Afterwands in the ſame Term, Norton Attorney General 


moved for a new Trial, for Irregularity in the former Trial ; 
in that the Record of N Prius and Plea Roll were not pro- 


perly made up: They ſtating only the Declaration and the 


Plea in Bar of Nil debet; but having totally omitted the pre- 
vious Plea in Abatement, Demurrer, and Judgment ; which, 
he alleged, were neceſſary to be entered of Record, in order to 
bring a Writ of Error, if neceſſary. And he cited Harpur 


and Davy. Cearthew. 499; And a Rule was made to ſhew | 


Cauſe next Term, 


Vol. I. : VFC ; FT Swann 


= 
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oy Swann ggainſt Broome. 
— 


No Judgment 
can be given 
on a Surgay ; 
and if the Re- 
turn of a 
Writ of Sum- 
mons in a 
common Re- 
covery be on 
2 Sunday, and 
the Veuckee 
dies on that 
Day, the Re- 
covery 15 bad. 


T] HIS Caſe (ſee Page 496.) was again argued, by 
| 2 15 Serjeant for the Defendant in Error; who alleged, 


That Days of Appearance are of two Sorts, Compulſory | 
3 v oluntary; and that all amicable Proceedings have Relation 
to the latter only. Therefore, the Tenant having appeared gra- 
77s, it ſhall be intended, that he appeared on the firſt poſſible 
Day : which is the Eſſoign Day-of the Term, which is the true 
Day of Appearance; the Quarto die pot being only a Day of 
Grace. Co. Lite. 143. "I 25. Dyer. 361. 


In Piber © on Recov. 58, Leaſh and Releaſe, to make a Tenant 
to the Præcipe, was on 27th November. Recovery had in the 
fame Term; which related back to November 26th, being the 
Eſſoign Day. Therefore held, there was no Tenant to the 


Piraæcipe. 


Bro. Abridem. tit. Relation. 40. Scire facias on Judgment 
in Debt Writ of Error had been brought, teſte'd the Suarta 
die pt. Held, that it did not ſuſpend the Judgment; 835 


being antecedent, v7z. on the Eſſoign Day. 


24 That the Effoign Day being on a b makes no Dif- 


ference. 


That Buſineſs was formerly tranſacted on a Sunday, may be 
inferred, from the Number of Returns which are fixed on Sun- 
days. That Sunday is ſtill ſuppoſed the technical Day ; though, 
in latter Times, no Buſineſs has been done thereon. 


Several Things are permitted by Law to be done ona Sunday. 


\ Cre. Car. 432. The Court was adjourned to a Sunday; and it 
was faid, the Court will meet on . for the Purpoſe of 


Adjournment. 


If a County be 3 to a Sunday, 2 and Ele tion of 


mo of the Wire be —— in the mean Time, they ſhall 


proceed 


t 
90 


Day. 
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proceed to Election that Day. In a Writ of Right, the Ap: 
pearance muſt be on a Sunday. 


Notices to appear are alway made out for Sunday, if that 
be the Eſſoign Day; if the Monday is inſerted in it's ſtead. the 
N otice has been held bad. 


Judicial Writs, made returnable on a Sunday, are bad; 
becauſe there is no Day of Grace. Dyer. 312. But, upon 
original Writs the Return is made on Sundays; becauſe the 
Tenant may have his Option, to appear on that or a ſubſequent 


Blackſ one for Plaintiff i in ers; 


The E cannot relate back to the firſt Day of the 
Term; for that would contradict not only the Fact, but the 


Record. The Summons is returnable in one Month of Eafter, 


which is in the Middle of the Term; and no Fiction can make 
the Judgment prior to that Return. The Doctrine of Relation 
holds, where nothing appears to the contrary on the Record. 
But when the Sheriff is commanded on the Roll, to have the 
Parties here on Mens. Paſch. and it is then entered, On which 
« Day come here, as well the ſaid A. Sc. -The Court cannot 
wink ſo hard, as not to ſee and take Notice, that the Judgment 


could not be given, a Fortnight before the Day of Ap pens. 


Selwin and Sale P. 33 Geo. 2. M. 1 Geo. 3. King's 


Bench. The Court would not conſider the Judgment in a Re- 


covery, as prior to the Return of the Writ of Entry. 


\ 
2. As to the true Queſtion i in this Caſe, Whether the Vouchee 
dying on a Sunday, the nominal Return Day of the Writ of 


Summons, the Judgment is not void ; as not being given in 


Law wh the ns. 


I admit, there is no Fraction « a Day: But if any Judg- 
ment could have been given on the Sunday; it would be ſuf- 
ficient, if Swann was alive on any Part of it. I admit alſo, 


| that Judgments ſhall relate back as far in the Term, as the 


Facts appearing on Record will permit; but no farther. And 


I Vill allow, that Recoveries are to be favoured ; as being the 


4 | ps on legal 
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legal ee of Tenant in Tail, 28 ch as Feoffmentz 


and Wills are the Conveyances of Tenant in Fee. But as Feoff. 


ments muſt be legally completed by Livery, and Wins 4 
executed under the Statute of Frauds; ſo Recoveries muſt A 


completed by Judgment, during the Life of the Vouchee. 
was ſaid, he has done every material Act, in his power, to 5 
fect the Recovery; and therefore the Court will avail themſelves 


of technical Niceties, to ſupport it. But he has not, nor could 


he, appear in Court, and vouch over the Common Vouchee; 


Ec. which are Ea Forms. His Intention is nothing to 


the purpoſe ; as he did not live long enough to carry it into 
Execution. If one makes a Fes and ſeals a Letter of 
Attorney to deliver Seiſin, and dies before Livery is actually 


given; the Feoffment is void. List. 66. Judgment cats: 
not poſſibly be given on the nominal Return Day, being Suz- 
| day, and therefore no juridicial Day ; and before the Monday, | 
Edward Swann was dead. —It will be neceſſary to look back to 


the Original of our Terms and Returns, to maintain this Argu- 


ment. Spelman (of the Terms) has ſhewn, that formerly gl ---: 


the Year was one continual Term ; till the Church interpoſed, 
and exempted certain holy Seaſons from Profanation, which 
occaſioned our ſeveral Vacations. Certain Feſtivals, and all 
Sundays were likewiſe exempted. | 


> As to Sundays in particular; they were protected, by a Ca- 
non of the Church and an Imperial Edict, ſtill extant in the 
Theodo gian Code. And in England, LL. Ed. Conf. c. 3. eſta- 


bliſh the Dies Pacis to be (inter al.) from three in the e 


5 on Saturday till — Morning. 


Stat. 51 Hen. 3, called Dies communes in banco, did not re- 
gulate the Length of the Terms; but appointed, or perhaps 


confirmed, certain Days for Return of Writs, generally at a 
Week's Diſtance from each other, and governed by ſome Feſti- 
val of the Church. And while the Parliament was regulating 


theſe Returns by thoſe ſolemn Feſtivals, it is not to be ſuppoſed, 
they would direct any fecular Buſineſs to be done on Sundays, 


contrary to the Law of the Church; notwithſtanding ſome 
Return Days are always on a Sunday, They fo reverenced the 
Canons, that no Oaths could be adminiſtred in Lent or, other 
3265 3 without Licence from the _—_ to the Judges. 


Kym, 


, d-  Ina-v 
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Rym. Fad. temp. Hen. 3. paſim. Britton c. 53. till by Sta- 


tute West. 1. c. 51. Aﬀiſes were allowed, by Aſſent of all the 
Prelates, to be taken in Lent, &c. at the ſpecial Requeſt of the 


King made to the Biſhops, becauſe it was Charity to do Right 


at all Times. Which Expreſſion, at all Times, extends only to 


the Dies juridici, which the Lord's Day is not. 2 Inf. 264. 


Co. Litt. 135 


Writs Original were made nominally — on theſe Days, 


as being more notorious; and no Profanation could happen, 


fince there were three ſubſequent Days of Grace; but (as 
Mr. Srrfeant has obſerved) Judicial Writs, which have no 
Days of Grace, could not be returnable on Sundays, becauſe a 
Profanation would neceſſarily enſue. 


TE: he © ourts never ſate on theſe Days of nominal Return, 


when Sundays, appears from the Regiſter. 19. When a Tenant 


in a real Action caſt an Eſſoin, a Day was always given him, 


to warrant that Eſſoin. And the Eſſoin being, in this Caſe, 
Servitium Domini Regis, and the Day of the Return in quindena 


Paſch. which is always on a Sunday, the King warranted the 
Efloin, by certifying, that the Tenant was in his Service, die 


lane in craſtino. xv. Piſch. Et dictum fuit die June in craſtino 
| (rnd Rl. quia, Die Dominica, que fuit quindena, placita non 


tcnontur.” Whenever therefore'the Eſſoin Day of any Return 
falls on a Sunday, the Court not only never fits in Fact, but 
iS not ſuppoſed to fit 1 in Law, till the Monday following. 


Midſummer Day is certainly no Day in Court ; the Term is 
always adjourned by Proclamation, from the 23d to the 25th 
June. It happened laſt term to fall upon Octab. Trin. which 


is always a Sunday, and a Return Day. Suppoſe the Writ of 
Summons had been then returnable; ſhall the Judgment relate 
back to a Day, on which the Court confeſſedly cannot fit? It 


might as well relate back to the Vacation. And as Sunday is a 
Dies non, as well as Midſummer Day; the Relation back is equally 


impoſſible. Whenever a Return Day falls on a Dies non; the 
Eſſoin Day and Day of Exceptions are conſolidated. The Dies 
non gives Denomination to the Return; ; but the Buſineſs muſt 


be n the Day aiter. 


Cro, Fac 16. Monday is the Day of Tres Trin, 
vor. 3 6 T 1 Bahr. 
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— 
1 Bulſir. 35. Judgment given on the Eſſoin Day may be good, 


| becauſe it is intended the Party appeared on that Day; (which 


cannot be intended on a Day, when the Court'cannot fit. ) 


Cre. Car. 11. Mendy is the firſt Day of 0846. . and 
Tres 771 rin. 8 


Davy and Salter. Salk. 627. 6 Mod. 2 50. By Povel Juſtice. 
In a Writ of Right (where the Appearance muſt be, on the 
firſt Day) If the Eſſoin Day falls on a Sunday, Monday is the 
Day of Appearance ; for Sunday never. was, nor is, a juridical 
Day. Et per Cur. Where the Eſſoin Day is on a Sunday, a 
Judgment can only relate to the firſt juridical Day, which is 


Mongay. 


Lord Mansfield Chief Juſtice delivered the ps mm of the 


| Court. 


Though a common Recovery is in ſubſtance nothingamore 
than a Conveyance, yet it requires due Ceremonies añd Solem- 
nities, as much as a Will of Lands. It muſt be governed, by 
Analogy to the Proceedings in a real Suit. Want of Regularity 
will therefore vitiate a Recovery, as much as the Want of a 
third Witneſs will a Will. 


II Ste appears on the Record to the contrary ; a Judg- 
ment relates back to the Eſſoin Day of the Term : If it appears | 
on the Face of the Record, that Judgment could not be given 


on the Eſſoin Day of the Term; it relates back only to the 
Eſſoin Day of the Return. And had this Eſſoin been on a 


Week Day, the Tenant being then living, the 3 muſt 
have been good. | 


But it 1s objected, that, being on a Sunday, and the Tenant 


dying that Day, the Judgment is therefore bad. If no judicial 


Act could be done, if the Court could not poſſibly fit on a 


Sunday; then the Recovery is clearly wrong. The Point 


therefore is only, whether, by Law, a Judgment can be given 
on a Sund y. No Authority has been produced to ſhew that 


it may; but it is argued, that many Judicial Acts are done on 
Sundays; 


N 
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Sundays; ; that Returns are mth on that Day ; that 1 Thar 
in Tail may voluntarily come in before the quarto die poſt, this 


being an amicable Suit; that Fairs, Sc. were antiently held 
on Sundays, &c. But, when the Hiſtory of our Courts, and 


the Alterations made in them by the Canon and Common Law, 
are conſidered, there will remain no Difficulty. Sir H. Spelman 
has ſhewn, that Chriſtians, to diſtinguiſh themſelves from Pa- 
gans, made no Diſtinction of Dies Faſti and nefaſti, and fate 
on Sundays as well as other Days. But in 517, a Canon was 
made againſt it: In 895, an Imperial Conſtitution to the ſame 


Purport; and in 932, another. Solemn Seaſons were excepted 


from doing juridical Acts, by the Laws of Edward the Con- 
feſſor, The Statute /Yeſim. I. c. 51. allowed Aſſiſes to be 
taken in Lent; and other Laws allowed other things to be 
done, in holy Seaſons. But Sundays have been always ſettled 


to be no Juridical Days. Mirror. c. 5. 2 Infl. 264. Finch's 


Law. c. 5. Dyer. 168. In Sir V. Jones 156, Held, that 


an Information exhibited on a Sunday was good ; but that a Judg- 
ment could not be entered, on that Day. As for the Argument 
of Returns being fixed upon Sundays; thoſe were formed, before 
the Canonical Prohibition took Place: And they were never 
altered by Canon or otherwiſe; which only have prohibited 
- the holding of Pleas, on that Day. Writs, therefore, and 


their Returns have continued in their original Form and Courſe, 


and the Buſineſs is done on the Monday. F. N. B. 17. Old 


Edition. Year Book. 12 Ed. 4. fol. 8. The Practice ee 


of giving Notices to appear, c. on Sundays, is, only becauſe 
they muſt follow the Writ; but that is known to ſignify only 


Monday. It is ſaid, that no Statute has prohibited the Courts, 
from ſitting on Sundays: The Reaſon is, becauſe no Courts 


ever fate on that Day. It is held, in Mackally's Caſe, ꝙ Co. 66. 
that judicial Acts cannot be done on Sundays; but miniſterial 


may. It was faid, that a mere legal Relation will not violate 
the Sunday, the Judgment being in fact given on another Day. 


But you ſhall not, by any Relation, preſume what is an utter 


Impoſſibility. It was faid, that the Recovery was actually 
complete in Subſtance, at the nominal Day of the Return. 
Eut Forms are neceſſary to be maintained. It is no Recovery, 


if the Tenant dies before Judgment. He has not properly 


executed his Conveyance, in due Form of Law. It is a hard 
| I 3 Caſe, 
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Bond of 
thirty Years 


Standing, 


cannot be read 
in Evidence; 
if no Payment 
of intereſt or o- 
ther Marks of 
Authenticity. 


— — 


Caſe, 5 we have laboured, in all Methods to > ſupport this 
Recovery ; but could not. Therefore, | | | 


Judgment muſt be reverſcd. 


on a Writ of Error i in Dom. Proc. the Judgment of B. R. 


| afirmed. 


Sittings in Term. 26. November. 1764. London. 
Forbes Executor again Wale. 


EBT on Bond, dated 20 March, 1732. Pleas; Non of 

faftum ; Solvit ad diem; and Solvit poſt diem. The Plain- 
tiff inſiſted on reading the Bond, without any Proof of the Ex- 
ecution, being of ſo old a Date. Objected for the Defendant, 
that it could not be read till proved; there having been no 
Payment of Intereſt, or any other Marks of Authenticity; 
and that, if the Length of the Date was alone ſufficient to 
eſtabliſh it, a Knave has nothing to do, but to forge a Bond 
with a very antient Date. Lord Mansfield Chief Juſtice allowed 


the Diſtinction, and directed the Bond to be proved. Plaintiff 


| proved, by two Perſons, that it was the Defendant's Hand, and 
that one of the ſubſcribing Witneſſes was dead; but, being 


himſelf examined, acknowleged the other to be living. Where- 


upon, he was nonſuited ; but Lord Mansfield directed a new 
Trial to be moved for; which, he ſaid, ſhould be at the Coſts 


of the Defendant; But, on moving the Court the laſt Day of 


Term, it was refuſed; becauſe, by the Nonſuit, the Parties 


are out of Co urt. Morton ou Reerent.. Ce pro Def... 


N. B. The Defence on the Merits was, that the Defendant 


had been abſent from England above twenty Years, knew no- 


thing of the Bond, but, if genuine imagined it paid ; the Obligee 
being dead, but this Bond found among his Papers, uncen- 
celled, and without any Intereſt ever paid thereon. 


See Lord Raym. 1370. Stra 652. 826, 827. 
The End of Michae/mas Term 1. 1764. 


Hibry 


Hilary Term 


5 Geo. 3. 1764. In the King's Bench. 


 Tiraming againſt Rowliſon. 0 r WIE 


EPLEVIN. Defendant avows, for hs on 6th April 
1760, he demiſed the Locus in quo, to the Plaintiff, 


per Annum ; who gave Notice, that he would quit 5th April 
1761, but held over till 1oth O#ober : Wherefore he avows, 
for double the Value for half a Year. Plaintiff pleads a De- 


miſe from Defendant for one Year, from 5th April, 1760, and 


ſo from Year to Year, as long as both Parties pleaſed; and 
raverſed the Notice to quit, whereupon Iflue joined: which 
was tried at Stafford Lent Aſſiſes 1764, where it appeared, t hat 


the Plaintiff held the Premiſſes for one Year, from sth April 


1760, and ſo from Year to Year, as long as both Parties pleaſed ; 
that the Demiſe was only by Parol; and that the Notice prov- 
ed to be given by Plaintiff to Defendant, to quit 5th April 1761, 
was only ve” Parol likewiſe, Therefore Quære, 
. Whether the Plaintiff was liable to pay double Rent, for 
not quitting after giving a parol Notice. 


2. Whether, as Plaintiff held under a parol Demiſe, as Te- 
nant from Year to Year, this is a Holding under the Sta- 


Parol Notice 
to quit, by a 
Tenant on a 


for one Year, from 5th April preceding, at 19 J. 105. pv} Leaſe, 


is within Stat. 
11 Geo. 2. 


tute 11 Geo. 2. fo as to ſubject the Plaintiff to double 


Rent, for not NN ns, after Notice. 


This was argued laſt Term, by Stowe for Plaintiff, and 4 


burt for the R and now by Price for Plaintiff, mad 


Nares Serjeant for the Defends | 
| VL. L 6 0 It 


* 
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It was argued for the Plaintiff, that this Act mult be con- 


termine the Tenure by Notice; and to Notices in Writing 
only; becauſe the Statute ſpeaks of the Time in ſuch Notice 
mentioned and contained, which Words are not applicable to parol 
Notices. 


For "Wn e it was $ infiſted, ae. this being a remedial 
Law, the Words might be fairly extended to parol Leaſes, 
which are the moit common, and to parol Notices ; without 
which, the Clauſe would be nugatory, and affect only ſuch 
Tenants as were fooliſh enough, to give written, inſtead of pa- 
rol Notices. | 


Lord Mansfield Chief Juſtice. Statutes in par: materia are 

to be all taken as one Syſtem, to ſuppreſs the Miſchief. The 
Miſchief is an Act of Vexation, Inconvenience, and Injuſtice, 
by the Tenant, after Notice given by himſelf; after the Land- 
lord has another Tenant ready, to ſtop ſhort and ſay, I won't 
quit. This is an univerſal Sort of Holding, and therefore this 


Practice might be a very extenfive Evil. The Legiſlature in 


4 Geo. 2. made a Proviſion, where the Landlord gives Notice; 
and afterwards in 11 Geo. 2. this additional Proviſion, in caſe 
the Notice comes from the Tenant. The two Laws are only 
Parts of the ſame Provifion. This Caſe is ſaid not to be with- 


in the Words, where Tenants have Power to determine.” Why 


ſo? There are two Sorts of Powers, one arifing by ſpecial Com- 
paQ, which this is not; the other, by Conſtruction of Law, as in 
the preſent Caſe of 3 Leaſes for a Year. But 2dly, it is 
ſaid the Notice muſt be in Writing. Why? Does the Act 
ſay ſo? No. But the Act 4 Geo. 2. does. That is the ſtrongeſt 
Reaſon againſt it: It is here purpoſely omitted: The Drawer of 
this Act could not leave it out by Accident, having the other Act 


before him. As to the Words, mentioned and comprized ; may 
not that be done in a parol Notice? Certainly it may. I there- 


fore think this a Caſe within the Miſchief, the Preamble and 
the enacting Words of the Statute | 11 Geo. 2. 
Visor Juſtice. Senne . As to the Notice being in 
Writing ;- the differeht Penning of the Xs Turniſhes Evidence 


= . 25 . of 


| fined to Leaſes, wherein an expreſs Power is reſerved, to de. 
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of different Intentions. The 4 Geo. 2. reſpects, in my Opinion, 


chiefly Leaſes for Lives or for long Terms of Years; and, if the 


Tenant holds over, and the Landlord gives Notice in Writing for 
him to quit, he ſhall recover not double Rent (which would 
be frequently trifling) but double Value. There is no Power 
of Diſtreſs in that Act, becauſe no Certainty of the Value. 
There are two good Reaſons, why one ſhould be in Writing, 
and the other not; 1. If the Tenant gives ſuch Notice as will 
juſtify his leaving the Farm, and does not leave it, that is the 
Miſchief which the Act meant to meet; and parol Notice is 
ſufficient for that. 2. Landlords can uſually write, and Tenants 
cannot. Therefore, the Landlord's Notice is to be in Writing, 


the Tenant's not. This Caſe is within the Preamble and 


the enacting Words; but, had the Preamble been confined, 
I ſhould have been for extending the Remedy, according to 


the enacting Words. Theſe Tenancies are the moſt uſual of 


any. It has almoſt extinguiſhed Tenancy at Will, which was 
a moſt unreaſonable and inconvenient Tenure to both Parties. 
Then came Tenures for a Year certain, which were better, but 
ſtill inconvenient; to turn out or quit at the End of the Year, 
without Notice. This produced the preſent Rule, that Land- 
lords and Tenants ſhould mutually give reaſonable Notice to 


quit; and there, if a Landlord brings Ejectment, it is always 


required, that he ſhew, he hath given reaſonable Notice. What 
is reaſonable, is Matter of Circumſtances. This brings the 
preſent Leaſe within the Words of the Act. They have Power t to 
quit and determine, upon giving reaſonable Notice. 


Deniſon and r. ates Juſtices, abſent. 


| Judgment for the Defendant, 


Frogmorton Leſſee of Bramſton againſt Holyday and 
4 1 GB others. 


JECTMENT.. Verdict for Plaintiff on 1 ſnecial 


Margaret Haſſeword by her Will (duly executed, 
Weins B 3 28 October 1719.) As to all her worldly Affairs 
and Eſtate, diſpoſes thus; To her © Son David and his Heirs 
her Daughter Laber Locking, her Houſe and anden in 


ces, twiſted 


interpret a 


Devile to be 
in Fee, which 


on the Face 


of it, is only 


for I. ife. 


Circumſtan- 9 | 
together, will V* 
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the Ro ery; And after ber Deceaſe, to her two Sens Pobn and 
David Locking, Share and Share alike. To! er Son 202 Haſle. 
wo, a Houſe and Gard ? with the Pay r nent of 
gol. out of the yearly Rents and Profits, fi 11] the fame Mod J 
be diicharged, for the Penefit of her Daughter Mars: 
Holyday. And, if faid WEL Haſflewood ſhould die in his Ming. 
rity, then, "the. ſaid Houſe and Gardens to the Teftatrix's 
Daughters "Elazeth Lacking, Margaret Holyday, * and Hannah 
Halldwood equally, "Share and Share alike. To her Davghter 
Hannah, and her Heirs for ever, another Houſe and Garden. 
And, after ſeveral pecuniary and ſpecific Legacies, ſhe bequeaths 
the Refidue of her perional Eſtate, to her Executors George 
Helyday and Elizabeth Locking ; ; whom the appoints Guardians 
to her Son Haflewwood, deſiring them to cauſe him to be brought 
up to gocd Education anc Learning, Her Son David had been | 
ſet up in Bufineſs by his Father, who gave him at Times up. 
wards of 5007. and two Meſſuages value 32 J. per Ann. And 
the Father alſo deviſed an Eſtate of 40/7. per Ann, to his Wife 
Margaret for Life; Remainder, to his Son John in Fee. 
Jobn was about ſeven Years of Age, at the Death of his Mo- 
ther; and David, twenty-three; and the Premiſſes, by her de- 
viſed to John, were of the annual Value of 10/7. DZ entered, 
and died ſeiſed in 1762; and David his 'Erother died before 
him, leaving David Bis Son and Heir, who, 2oth September 
1758, cn Laid Premities : to the Lr of the Plaintiff, 


_ an TM and 


in Fee. 
— 


u. Whether an Eſtate for Lie, or in — , Paſſed to to > the | 
faid John, by the faid Will? | 
— — ä ü—E 


| This Caſe was argued laſt Term, by Wallace for the Plaintiff, 
who infiſted, 1. That, although, where an Eſtate is given paying 
a certain Sum to a third Perſon, the Eſtate muſt be Fee-fim- 
ple; elſe the Deviſee is not ſecure: Collier's Caſe, 6 Co. 16. 
Cro. Car. 36. Compyns. 35 3. Fowler and Blackwell. Yet in 
the preſent Caſe, He cannot be a Loſer, ſuppoſing it an Eſ- 
tate for Life; as it is not a Sum in groſs, but is payable out 
of the growing Rents and Profits. 2. That, in other Parts - 
of her Will, the Teſtatrix has deviſed to other Perſons and their 
Heirs; which ſhews, ſhe knew how to deviſe. a Fee- ample, 


when ſhe intended to give it. 5 
5 
| Fn Hothaw 


y 
S 
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Hotbam for Defendant. Wherever ſuch a Charge is laid on 


an Eſtate, as would leave nothing to the Tenant for Life; it 


hall import an Eſtate in Fee. In the .preſent Caſe, for five 


Years the Deviſee ſhall have nothing. 2. All Deviſes muſt be 
ſuppoſed poſit: ively beneficial, not merely (negatively) not pre- 


judicial to the Deviſee. 2 Mod. 25. Read and Hatton. Courts 


have adjudged, that groſs Charges carry a Fee; and that Char- 


ges on the Pre'its, unconnected with other Circumſtances, an 


Eſtate for L:::. Moor. 852. Circumſtances here are; A 
Woman, providing for all her Children, in low Circumſtances 


and illiterate, gives to both the others a Fee expreſſly; had no 


-aſon to except the other Son, whoſe Age makes it 2 


fible, he ſhould have offended. 


The Clauſe of aa in caſe he dies under Age, ſhews 


1t to be a Fee. It would be abſurd, to fix a Period, when only 


the Eſtate ſhould end, if a mere Life Eſtate was intended. 
Purge y and __ 2 Saund. 30. 


4 


The Caſe was again argued this Term, by 
Blackſtone for Plaintiff, | 


"What are the Circumſtances alleged to ſhew a contrary In- 
tent of the Teſtatrix? 1ſt. From the Will itſelf, 2dly. From 
other collateral Matter. | 


It is ſaid, that, in the Preamble, ſhe Ace her Intent 
to diſpoſe of all her Eſtate. Where Words have been doubtful, 
Courts have prayed in aid of theſe Words, to ſtrengthen other 
probable Arguments. Forreſt. 157. But there is no Caſe, 


theſe Words only; which are the uſual hackney Preface to 


all Wills, and inſerted of Courſe, by every School-maſter 1 in the 


Country. 


2. It is ſaid, that the Largeneſs of the Charge is ſuch, that no 
conſiderable Benefit will paſs to the Deviſee, unleſs the Eſtate be 
a Fee; and therefore, the Rule in Collier's Caſe muſt be extended, 

Vor..I. | 5 6 to 


The Words, on the Face of chem. carry only an Eſtate * 
- Life. f 


wherein any ſubſtantive Determination has been formed, from 
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to take in the preſent. But the Charge is only five Years Rent; 


the Life Eſtate of Jobn was worth 16 or 17 Years Purchaſe, 


- Beſides, it is not neceſſary, that the Deviſe ſhould be certainly 
beneficial. Sufficient, if it may be beneficial, and cannot poſſibly 


be A eee to the Deviſee. 2 Mod. 25. Read and Hatton, 
3. As to the Clauſe of Subſtitution. Purefo 7 3 Ropers 


. 2 


is only a Note by the Reporter, and is the Caſe of a Deviſe 


of an Inheritance, in expreſs Words; and the Subſtitution ; is, 
to the Heir at Law. In both which, it differs from the preſent 
Caſe. All the Caſes, where an implied Fee ariſes from a Subſti- 


tution, are, where the Heir is the Subſtitute : And ſometimes, 


even that has not been held ſufficient. Comyns. 353. 


4. That the Teſtatrix mentions only the Refduum of her 


perſonal Eſtate ; which ſhews, ſhe imagined ſhe had diſpoſed 
of all her Realty. This Argument proves too much; it proves, 


that, wherever a Tenor is ſilent about his Reverſions in F ee; 

his precedent Deviſes muſt be intended to be Fee Simple; and 
the Heir ſhall never take an undeviſed Refiduum. When the 
Teſtatrix meant to give away a Fee, ſhe knew how to do it; as 
appears by two of her Deviſes. If theſe Circumſtances operate 


nothing ſingly, they can do nothing conjunctly. Twenty de- 


fective Titles will not amount to one good one. Next, as to 


the Circumſtances of the Family. Both Sons pretty equally 


provided for, by the Father. Fehr had an Eſtate of 40 J. per 
Annum in Fee. This might be the Reaſon, why the Mother 
ſubſtituted the de in caſe he died under Age, and not other- 


wile. 


his Brother ; and therefore ſhe directed, that the Subſtitution of 


the Siſters ſhould then ceaſe, and David be intitled to this Rever- 
fion, at all Events. The Court will not ſet Bounds to the Diſ- 
- cretion of Parents; and ſay, they ſhall never be ſuppoſed to make 
a Diſtinction between their Children, even in favour of an 
_ eldeſt Sor And, conſidering the Savings that would be made, 
during” the Infaney.of John, the Diſtintion the has made is not 


worth conſidering. 


Wedderburn for Defendant, inſiſted, that, if none of os Rea- 
ſons before taken notice of would be ſufficient ſeparately, to 


eſtabliſh an Eſtate in Fee in the Deviſee; yet, taken conjunc- 
5 | | -_ © tively 


For then, his 40 J. fer Annum muſt have deſcended to 
his Brother David, but if he lived to 21, he might alien it from 


E 


3 
— 
8n 


CA) 


DEI 


— . —— 


Hilary Term 5 Geo. 3. K. „„ 


— ——_ 


tively they might; and cited Scat and Aubrey. Compyns. 355-3: 37 
And by | 


Lord Mansfield Chief Juſtice. The Will muſt be confirued, Pon h AO! 

by tak taking the "Whole t together; as in the Caſe of Coryton and and 

Yellier, where an 1 Eſtate was given for 99 Years, omitting the 

Words, if he ſhall fo long live;” but this was ſet right by 

the other parts of the Will. The Queſtion here is, whether 

John had a Fee bequeathed to him. I believe, that in moſt 

| caſes, where Deviſees have been adjudged not to have the Fee, 

it has been contrary to the Teſtator's Intention ; who did not 

know the Difference between a Deviſe of Lands and of Chattles. 

However, Rules of Conſtruction there muſt be; and Courts of 

Juſtice muſt ſtick to them, unleſs, from concurrent Circum- 

ſtances, they can gather the Intent to be otherwiſe. Now here, 

1ſt. The Teſtatrix has declared her Intent, to deviſe her worldly 

Eſtate. That certainly will not make the Will carry an Eſtate, + =" 
that is clearly omitted ; but, if it be dubious, whether the Fererts 15% 
Eſtate is omitted or no, it will help the Interpretation. She ; 

has ſpecifically mentioned all the real Eſtates ſhe had, and diſ- 

poſed of them ſome how or other. There is a ſweeping reſidu- 

ary Clauſe of the Perſonalty; but no mention made of the 

Realty. 2dly. There is a Charge on the Rents and Profits. A 

Sum charged in groſs, however ſmall, gives a Fee to the De- 27 2 22 
viſee charged. (Before the Cafe of Cloudeſiey and Pelham, a 929 the 
was not looked upon as a Charge upon the Heir) But a Charge 2 F HY 
on the annual Profits may leave it an Eſtate for Life. | 7 
This is a middle Caſe. One Reaſon why this Mode of Pay- 22 cal. 7 Oe 


ment was ordered, is apparently, becauſe John was a Minor ; / -——_ | 
elſe perhaps, it would have been charged in groſs. 3dly. The py F 


Limitation over, in caſe John died before 21, to his Siſters, _ 1 


ſhews, ſhe meant the Heir ſhould not have it. Where an Eſtate 24 || 
1 * 1s directed _to be taken away from an Inſtitute, on a nanny Huf. 209 l 


A gency, which does not happen ; it ſhall not be taken away, , 3 
7 AN other Circumſtance : And To, vice verſa, where it is 4 « hf; 
N the not happening of a Contingency ; het : 
Subſtitute ſhall n not take it, on any other r Tircumſtance. (Cic. 2 252 
de Oratore) In Jones and We en, an Eſtate was given, on the A. 4 
Contingency of the Child, of which the Teſtator's Wife was e nu u, 4 
then enſient, dying before 21. The Wife proved not to be eng Ae. 2 


none 2 Goo 


549 
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from Jobn and his Heirs. The Reaſon given by Mr. Blackfone 


2 5 


we 8 lhe arry an Eſtate in Fee; the Intent, thus collected, muſt govern 


e 
. 939 


of the Teſtatrix, upon which ſhe intended to take away the 


Son before the Age of 21. 


Judgment, 
for printing 
the Nerth 
Briten, 


No. 45. 


re Eſtate did not paſs. This was the only Contin- 


Term, but was not brought to Trial, till the Sittings after 


EEE 


gency, on which the Teſtatrix meant to give away the Fee, 


is too refined, for People in ſuch Circumſtances as the Teſtatrix. 
As to the Omiſſion of the Word, Heirs, in this Deviſe and 
mentioning them in another; little Streſs can be laid upon it. 
Therefore, as there is ſufficient, on the Face of the Will, to 


be * 


Wilmot Juſtice accordant. This is a Kind of looſe Evidence, | 
and muſt be twiſted together. The Reaſon of uſing the Word, 
Heirs, in the other Deviſes, and of omitting it here, might 
_ poſſibly be this. The Will-drawer might think, the Subſti. 
tution could not have taken place, if the firſt Deviſe had been, 
to John and his Heirs. But the only Event in Contemplation 


Benefit ſhe had given, was, in my Opinion, the Death of her 


Denn: zſon and Yates Juſtices abſent. 


The Plaintiff was ts 
ON Inn > nnn 


The King 3 Kearſley et al. 
EFENDA N T was convicted | on an Information filed 


by the Attorney General, (for printing the North Bri- 
ton, No. 45.) in Eaſter 1763; to which he pleaded in Trinity 


Trinity 1764. He was brought. up in Michaelmas Term fol- 


| lowing, for Judgment; when he made Afidavit, <* That, on 29th 


State, told him, that the Object of their Reſentment was the 


« April 1763, Lords Hallifax and Egremont, then Secretaries of 


Author, not the Publiſher. That, 16th November 1703, 
« he waited on Lord Halifax, who aſſured him, upon his Ho- 
„ nour, he knew nothing of the Proſecution ; and that, if he 
had any Influence on the Gentlemen who conducted it, he 


* ſhould not be puniſhed, unleſs it appeared abſolutely neceſſary; 
I | | 5 which 


Hilary Term 4. Geo. 3. K. B. 


Wo, which he ſuppoſed it was not: W he was remanded, 
to give the Agents for the Crown an Opportunity of anfwering 


this Affidavit. Now, on the firſt Day of this Term, Norton 
Attorney General, produced the original Letter, from Lord 
Halifax to Mr. T. orke, then Attorney General, for filing the ſaid 


Information, dated gth May 1763; and declared, that no Direc- | 
tions or even Hint had been ſince given, for ſtopping the 
fame ; wherefore he was obliged in Duty, to proceed upon it. 


 Quod fuit conceſſum, fer Curiam. But no Affidavit was produced 


from Lord Halifax, the ſurviving Secretary; without which, 


Lord Mansfield Chief Juſtice and Wilmot (abſent. Deniſon and 


Yates Juſtices) declared, they muſt take the Facts to be true; 
which were an implied, though not expreſs, Undertaking, in 


point of Honour, to excuſe the Printer, if he would deliver up 
his Principal. They were not clear, how far they could take 
Notice of this in their Judgment, but inclined to think, they 


ought. However, to eaſe the Court from this Embaraſſment, 


they recommended an Application to Lord Halifax, to know, 
whether he would inſtruct the Attorney General, to pray any 


and what Judgment; as the Attorney muſt be under his Di- 


rections, this being intirely a Crown Proſecution. Afterwards, 


he was diſcharged, on entering into a Recognizance of 2007. to 


appear when required. 


Williams, for republiſhing the North Briton in Volumes, and, 


among the reſt No. 45, with Notes, was fined 100 J, and or- 


dered to be ſet once in the Pillory, impriſoned fix Months, and 


do give Security for the good Behaviour, for ſeven Years ; him- 
ſelf in 500 J. and two Sureties in 250 J. each. 


King against Robinſon 


Fe OTION for an Information againſt the Dab nt, 
Knight of the Shire for Me eſtmorland, for attempting to 


bribe one ee an Alderman of Carliſie, to vote at the 


Election of an Alderman, in June 1763. Rules were then de- 


pending againſt Coulthard's Brother, for Bribery at the Election 


of a Mayor, at Michaelmas 1764. The Attempt charged was 


laying, after many Perſuaſions, I would give 100 J. rather 
* than you ſhould not go up to the Hall, and vote for Mr. 


Vole [. | 6 * « Sen- 


General Rea- 


ſons for re- 


fuſing to 
grant Infor- : 


mations. 
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&« Senbouſe;” who was then the only Candidate; but Coul- 


thard, diſliking him, had abſented himſelf. 


Lord Mansfeld Chief Juſtice. Informations at common Lis 


(which are very antient in this Court) were filed by the Coroner, 


who did it upon any Application, as a Matter of Courſe, The 


Statute was therefore made, to limit it. And other Grounds _ 


there are, by which the Court has limited Nell, ft. As +6 


the Merits of the Perſon applying: for they may be under ſuch 


Circumſtances, as that the Court will not interpoſe, to favour 


them. 2d. The Time of Application. As to this, there is no 
preciſe Number of Weeks, Months, or Years. But, if delayed, 
the Delay muſt be reaſonably accounted for. This Confider- 


ation is more neceſſary in Election Conteſts, than in others, 
There is ill Blood enough, without this Addition to it. 3d. The 
ſuſpicious State of the Caſe, ex evidenti4 Rei. 4th. The Con- 


ſequences of granting the Information. On which Account, 
the Court laid down the Rule; that they would not grant one 


for Bribery at parliamentary Elections, till after two Years were 
expired, in which civil Actions may be brought. Now, ift. 
As to the Time. We took it, when the Rule to ſhew Cauſe 
was granted, to have been the ſame Election, for which the 


other Motions were made; but it appears to be a former Year, 
and the Delay is not accounted for. 2dly. As to the Circum- 


ſtances of the Proſecutors. It is moved, by Perſons proſecuted 
for Bribery at a ſubſequent Election. Hereupon I reſt my 


Opinion. Though, 3dly. As to the ſuſpicious State of the 


Caſe: There was no Oppoſition at the Time; and therefore 
no vifible Neceſflity for ſuch an Attempt, which renders it im- 
probable. | - 


: Wilmot Juſtice. | Same Opinion. Deniſon and Yates abſent. 
Rule diſcharged. 
The End of Hilary Term 5 Geo, 3. 1765. 


Eaſter 


Eaſter Term 


5 Geo. 3. 1765. In the King's Bench. 


| 4 
0 | 1 : : 
h Gr Richard Aſton Knight, late Lord Chief Juſtice of the 
ir Court of Common Pleas in Ireland, was this Term ap- 
: pointed a Juſtice of the Court of King's Bench: in the 
x room of Sir Thomas Deniſon, who ha d reſigned, 

. 
. 3 i | — 
2 Oates on Demiſe of Markham and Cooke. . S/ Murr 16024, | 
, | | | 
E N Ejectment. vie Not Guilty. Verdi for Plaintiff, on Derifeef An- 
4 - this ſpecial Caſe. nuities in Fee 
| | payable by an 
bo „ | Executor, ; 
George Bina by his Will dated 29th September 1760, 2 ſome of I 
7 gave © To Elizabeth Smith 3 l. per Ann. for Life, to be paid — 
5 « by his Truſtee and Executor; and after her Deceaſe, to her CY þ 
5 « Siſter Ether Blakſley ; and after her Deceaſe, to another Eli- Executor in | 1 
4 « z2abeth Smith and her Heirs for ever. And alſo three more an | | 
y  * Annuities of 3/7. per Ann. each, to divers Legatees and their 
6 „ Heirs, to be paid by his Truſtce John Cooke yearly. Item, 
5  * to William Parkin and his Heirs, 10s. per Ann. upon the 


Account of his being Truſtee to this the Teſtator's Will.” 
And, after other pecuniary Legacies, he wills, * that Vl. 
iam Frith the Tenant ſhall not be removed during his Life, 
„paying the uſual Rent; but the next Tenant, to pay 91. a 
„Fear.“ He then leaves, to his Truſtee and Executor, 3o 5. 
« yearly out of the Rents, for Repairs of the Farm;“ and di- 
recis ſome ſpecific Repairs and Improvements. © And John 
* Cooke his Truſtee to fee, that all be done according to his 
« Will; to whom he leaves 5 J. to build a Tomb withall, in 
* Tankerſley Church-yard ; he and his Heirs always to fee, - 
that it be kept in Order. And his Mind was, that, if any 
* of his Legatees ſhall take any Monies, on Account of their ſaid 
5 Legacies, wy ſhall have >: HOO but their Legacies ſhall 
5 | « be 
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« be divided among his other 1 And 8 his Efate 4 
* ſhall (if Trouble ſhall ariſe) vindicate itſelf, ſo that no Per. 
« ſon ſhall be at any Expence whatſoever. . And he conſtitutes 
* John Cooke beforementioned his ſole Executor, and Truſtee 
* of this his laſt Will; he paying all juſt Debts, Legacies 
„and Funeral Charges. And defires, that the Bed in the 
e Cloſet be left there particularly for his Truſtee ; that, when 
© he pleaſeth to come over, he may lodge there, without Let, 
te Moleſtation or Hindrance.“ 


8th April 1761. George Beaumont ſurrendered one of the Te- 
nements in Queſtion, being Copyhold, to the Uſe of his Will, 
and died, leaving John Smith, John Parkin, Thomas Beaumont, 


and the Leffor of the Plaintiff his Nephews and Heirs at Law; 


and leaving a perſonal Eſtate of 80 J. and the Premiſſes in queſ- 


tion; viz. a Copyhold, of the yearly Value of 3os. and Free- 
hold of the Annual Value of 13/7. 10s. Lu. What Eſtate 
paſſed, by the Will, to Feb Cooke the Exccetor and Truſ- 
tee, the Defendant * 


This Caſe was argued, by Walker for Plaintiff, and Fenton 
for Defendant. And for the Defendant it was urged, 


iſt, That the Annuities in Fee, to be paid by the Defend- 


ant, implied an Eſtate in Fee, (whether abſolute or with a re- 


ſulting Truſt for the Heir, is immaterial on the preſent Ac- 


Deviſe of 
Lands, to an 
Executor, eo 
nomine, char- 
ges the Etite 


s. 2. 


Fry 


tion) becauſe the Eſtate muſt be commenſurate to the Char 


Shaw and Weigh. 2 Stra. 798. 2dly. That the Deviſe, of an 
Annuity to the Heir at Law, is an implied Excluſion of the 
Heir. 1 Vins. 472. And ſome of the Annuitants (ſince dead) 
were his Heirs, when the Will was made. zdly. That charg- 
ing the Executor with the Legacies implies an Eſtate, to pay 
them with. 6 Co. Collier's Caſe. 


And of this Opinion was the Court; and by Lord Ang 
Chief Juſtice. If Lands are given to an Executor, eo nomine 
as an Executor, it amounts to charging the real Eſtate with 
the Teſtator's Debts, in a Court of * Therefore fuch 
Deviſes ſhould be favoured. 


Wilmer, Yates, Afton Juſtices, accordant. 


Plaintiff Nonſuited. 


% A F The | 
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The King againſ} Guerchy. 


85 AUDIUS Lewis Francis Regnier Count de Gaerch) V the 
French Embaſſador, was indicted in London, for ſoliciting 


one Peter Henry Freyſſac de Vergy, to aſſaſſinate M. D' Eon: 


V hereupon, Application was made to the Attorney and Soli- 
citor General, for a Noli proſegui; who removed it by Certiorari 
into the King's Bench; and, defiring to hear Counſel on both 
ſides, were accordingly attended, by Blackſtone for the Defend- 
ant, and Ghn Serjeant and Dunning for the Proſecutors. 25 


8 Page 5 10.) 


It appeared, on Inſpection of the Indictment, and Examina- 


tion of Mr. Ferd Clerk of the Arraigns, that the Facts, on 


which the Indictment was founded, happened in Middleſex not 


in London—that he accordingly drew it, with a Middleſex Venue 
E —that the Proſecutor's Agents altered it to London, and perfiſt- 


ed in it, after Notice a ſecond Time of the Error——And 
that the Indictment had, ſeven Times, miſtaken the Names of 
the Proſecutor, and the Defendant, 3 


F os ths Pufending it was therefore inſiſted, that theſe Miſ- 


takes were voluntary, and the whole Proceeding calculated, 
merely to defame Count Guerchy, as the Indictment could not 


be ſupported, either in Law or Fact; Therefore, to let it go 


80 Trial would ſerve no good Purpoſe; but might have many 
bad Conſequences, in exaſperating foreign Courts, by a Vio- 
lation of the Laws of Nations, which privilege an Embaſſador 


from ſuch a Proſecution. 


The us Gentium ariſes from Natural Reaſon, interpret- 


ed by the Practice of all civilized Nations; and, according to 


theſe, All Juriſdiction is founded on the Subjection of the Party; 
and an Embaſſador owes no Subjection to the Courts of the 
Country, to which he is ſent. He is ſuppoſed, by a F iction of 


Law, to be ſtill reſident in his own Country. Grot. 2. 18. 4. 


Monteſg. Spir. L. 6. 6 Fa Roman Law, which 
hints the contrary, is interpreted by Bynkerſboeꝶ de Foro Le- 


gator. 4.60, 461. to be underſtood, only of Provincial Depu- 


Vor. I, | 6 2 „ es, 


Noli profequi 
on an Indict- 
ment of an 
Embaflader 
for an At- 
tempt to aſ- 
ſaflinate. 
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ties, not Kabaſladors from foreign States. Tarquin's Em. : 
baſſadors, though engaged in a treaſonable Conſpiracy, diſmiſ. 


ſed by the Law of Nations. Liv. J. 2. c. 4. Bynk. 532.— 


Perres, when Embaſſador, raviſhed a Virgin; yet unpuniſhed. 
Cicero in Verr. 3. Levius Pecatum fore putabant, ji homini ſce- 


lerato peperciſſent, quam, fi legato non peperciſſent. Grot. 2. 
18.4. Securitas Legatorum Utihtati, que ex pend eft, præ ponderat. 


The Biſhop of Roſs, Embaſſador from Queen of Seca. 
though declared, by the Engliſh Civilians, to be ſubje& to 


Puniſhment (which Opinion is, condemned. Bynk. 461.) yet 


was diſmiſſed at length. Camd. A. D. 1571, 1573. 1 
za, the Spaniſh Embaſſador, concerned in Throgmorton's Con- 
ſpiracy; yet only ſent home. Camd. A. D. 1584. Bynk. 
£35-- Don Pantaleon Sa, Brother of the Portugueſe Embaſ- 
ſador, was indeed put to Death by Cromwell, for Murder— 


This only the Caſe of an Attendant; and Portugal was then 
in a very weak Condition. It was condemned by the foreign 


Juriſts; and Cromwell himſelf was contented to diſmiſs a 


French Embaſſador, who conſpired againſt his Life. Bynk. 537. 


In 1716, Count Gyllenberg, the Swediſb Embaſſador, who 
conſpired to depoſe George the firſt, was ſent home to Sweden, 


a Priſoner. The Confinement exclaimed againſt, by foreign 


Powers. 
For the Proſecutor it was ſaid, 
That the Imperfections in the Indictment were no Reaſon 


for a Noli proſequi; for, if fatal, the Defendant muſt be ac- 
quitted. And, if the Proſecution de malicious, the Plaintiff 


may have his Action. 


As to the main Queſtion. ' Embaſſadors are exempt from be- 
ing puniſhed, for ſuch particular Species of Treaſon, as the 
Intereſt of their Princes may require; but are ſubject to the 
Jus Gentium and the Penalties of univerſal Law. They are not 
puniſhable for committing Mala probibita; but for Mala in ſe, 
they are. This the uniform Opinion of all Engliſb Writers. 


» Roll. Rep. 175. 4 Inft. 153- 3 Bulftr. 279. Molly 139. ! 
Hal. 97. Foſter 188. F e Writers are no e here. 


1 
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| Binulter, a Carthaginian Embaſſador, was found guilty, 
Saluſt. Bell. Jugurtb. Henry 8th impriſoned an Embaſſador, 
for Intrigues againſt Cardinal Molſey. Moll. 135. Lord Cot- 
tington, queſtioned in Spain. Lord Clar. Book. 5. The Biſhop 
of Roſs was e two Vears. Don Pantaleon Sa, actually 


executed. 


Count Gyllenberg arreſted ; but it ended, according to Vol- 
taire, by a Compromiſe between the two Courts. Count Goertz 
in Holland was impriſoned, by Order of the States, for being 


concerned in the ſame Conſpiracy, merely againſt a Prince in 
Amity with the States. | 


The Noli profigns was con | 


The King again/; Oniverliy of Cambridge. V Bow «71 


N laſt Trinity Term, De Grey, Solicitor General, moved for Mandames 
a Mandamus, to the Keepers of the Seal of the Univerſity of JGumertsy 
Cambridge, to ſet the Common Seal of the Univerſity, to an Seal to the 


Appointment of Philip Earl of Hardwicke to the High-Steward- e High S 
ſhip, in the room of his Father deceaſed : upon Affidavits, ard. 2 
That, by the Cuſtom of the Univerſity, the Election mult be 2 © i 
made by a Majority of the Voters, in both the Regent and Non- = | li 
Regent Houſes; That the Earls of Sandwich and Hardwicke 2 
were Competitors : and that the Earl of Hardwicke had a clear 
Majority of 103 to 101, in the Non-Regent Houſe; and after- 
wards was propoſed to the Regent Houſe, when (after rectifying 
a ſmall Miſtake between the two Proctors, who were Scrutators 
there) the Numbers of Placets and Non-placets to Lord Hard- 
wicke's Grace appeared to be equal, viz. 108 each: That, after 
ſome Altercations the Vice Chancellor diſſolved the Congre- 
gation ; and afterwards it was diſcovered, that Mr. Thomas Pitt, 
who by his ſtanding ought to have voted among the Non- 
regents, voted among the Regents as Non-placet ; which Vote 
being ſubtracted, there was a Majority of one, in favour of 
Lord Hardwicke. = 


Lord Mansfield directed the Rule to ſhew Cauſe, why a Man- 
damus ſhould not iſſue: To the Vice Chancellor, to hold a 
Congregation, to receive the Declaration of the Proctors, in 

4 | | reſpect 


—_— 


_ Faſter Term < Geo. a © B. 


548 


n 8 


reſpect to the Majority : To the Proctors, to declare How 
the Majority ſtood ; and to the Keepers of the Seal, to 


_ affix it to Lord Hardwicke's Nomination: And that Notice be 


given thereof, to the Univerſity, and Mr. Thomas Pitt. 


After many Bale of the Rule, Cauſe was ſhewn 
this Term, by Norton : General, Morton and Black. 


_ 


* a Mandamus can't go to Officers out of Office; 
5 n cannot exerciſe the neceſſary Powers required of chan 
The Vice Chancellor, Proctors, and Keepers of the Seal, all 


| changed i in laſt Micbaelmas Term. And, though the other Of. 


ficers might do the miniſterial Acts required, yet the new 
Proctors cannot declare, what Majority there was upon a Scru- 


any previous to their Office. 


2. That the Congregation being diſſolvod, re « iecld; the 


Buſineſs muſt now be reſumed de novo. 


3. That admitting unqualified Perſons to vote at all, in a ſecret | 


Scrutiny, ought to vitiate the whole Election, if any thing: 


But that the Poll is the only proper Evidence; which is 9 
by the Proctors, by a Scratch with a Pen on a Paper, after 
privately aſking the Vote. Therefore, no Man can give politive 
Evidence of another's Vote, but the Proctors, who are ſworn 
to Secrecy; and, though one of them has divulged Mr. Piet“ 
Vote by his Affidavit, This ought not to be received. 


. If the Votes were equal, Lord Hardwicke had no Majority; 
he by the Uſage of the nn: a the Grace is thei re- 
jected. 


5. If the Court is at Liberty, to examine into particular 


Votes upon a ſecret Scrutiny; then, if we either eſtabliſh Mr. 


Pitt's, or diſqualify one on the other Side; the 3 is 


| with us. We think, we can diſqualify Five. 


The Objection to Mr. Pitt is, that, though he took the 
Degree of A. M. 17 July 1758, yet, it being by Royal Man- 


date, he was eſteemed to be Regent immediately; and fo was 


above five Years Tang: Regent, on the Day of of lection 
(39 


low 
to 
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(30 March 1764) nd ſhould therefore have voted in the Non- 
Regent Houle. We ſay, that he was not complete Regent till 
the Commencement in July 1759, becauſe not ſubject to Ex- 
erciſes till that Time; and therefore voted in the right Houſe. 


7. We object to the Votes of two Bedells; who, though 


of long ſtanding, voted in the Regent Houſe; and of three 


Non-Regent Maſters, who reſumed their Regency by a ſpecial 
Grace, and voted i in the Regent Houſe. 


8. By c. 40. of Queen Elizabeth s Statutes, all Elections are 


to be performed in a different Mode, except of the Officers 


therein excepted. The High Steward is not included in the 
Exception. Therefore, his Election by Grace, is void. 


Yorke, De Grey Solicitor General, and Aſhburſt, in ſupport of 
the Rule. | | 1 | 

. The Rule originally prayed is only to the Keepers of the 
Sea 1 The Facts diſcloſed will warrant ſuch Mandamus which 
cuts off the four firſt Objections. 


2. Mr. Pitt paid his Fees, and was diſpenſed with, from 
Duty, 17th July 1758; wnich ſhews, he was then a * 


and fo is the gefieral Senſe of the Univerſity. 


35 The Bedells muſt attend the Vice Chancellor: who votes 
in the Regent Houſe. Sir Fames Burrows (who died about 
two Years ago) voted ſo, all his Time. Reſuming Regency 1 is 


warranted, by the U ſage of the Univerſity. 


4. That the Statutes of Queen Elizabeth bag with Officers - 


of inferior Rank; and cannot therefore extend to the High 
Steward, who has been elected by Grace, for 240 N paſt; 


and no Inſtance to the contrary. 


Lord Mansfeld Chief Juſtice. The original Application was 
only for a Maude, to the Keepers of the Seal, to affix it to 
Lord Hardwicke's Nomination. Three were ready to do it; two | 


refuſed : and Unanimity is neceſſary for this Purpoſe. On a 


ſecond Application, All refuſed upon this ſpecial Reaſon; be- 


cauſe the Queſtion was likely to be litigated. The Court there- 


fore ſuſpected, that, either the Mandamus wevld be iſſued to 
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willing Perſons; and that, by their Colluſion, the Rights of 
third Perſons might be affected: or that, in Caſe of Refuſal by 
a Difference of Opinion among the Keepers, an Attachment 
might be neceſſary, againſt them all. We therefore deſired, 
that the Merits might be gone into very fully; that the Nature 
of the Queſtion might not be changed, by putting the Officer 
into Poſſeſſion; and directed Notice to be given to the Vice 
Chancellor, the two then Proctors, the corporate Body, and Mr. 
Pitt; that any of them might be heard upon the Queſtion, if 
they Fought pogper: | 


The Univerficy a Body) does not 3 the Rule; but 
two of the Keepers of the Cheſt, and near half of the  Todivi | 


duals, do oppoic it. 


There are oe Queſtions. 1. The Right to the Office: 
whether Lord Hardwicke i is duly elected. 2. Whether a Man- 


, damus is the proper Remedy, in this Caſe. 3. How it ſhould 


2 
9 * 


Power of the 
Crown over 
the Univer- 


fity. 


| 2 7 
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be directed, if granted. 


. There! is no Contrariety in the Witneſſes. The Mode of 
Election has been traced back (in reſpect to this Office) by En- 
tries in Writing, to 1524, and may have exiſted 400 Years be- 
fore. The Mode has always been by Grace, paſſing, 1. The 
Caput. 2. The Non-regents. 3. The Regents. It was not 
contended, by any of the Parties at the Time, that this was not 
the Mode of Election. It is now the Objection of Counſel at 


There is a Difference betten Statutes given by the Crown to 
one of the P and the * of a common Corpo- 


ratign. 2 e 


ri Crown did, in fact, formerly exerciſe a Power over the 
Univerſities, which cannot be ſupported, by any ſound Prin- 
ciples of Law. It is now moſt certain, that thoſe Corporations 
are Lay Incorporations; and that the Crown cannot take away 
their Rights, nor give them Statutes or Charters, without their 
own voluntary Acceptance; as was the Caſe between Charles I. 
and the Univerſity of Ox/2zrd. The Univerfity may accept in 
part, or {if they pleaſe) re-ena@ any Part of the Statutes, 1 
eg, by 
ape. 


2 


the Bar, founded on c. 40. of Queen Eitgaletb's Statutes. 
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Uſage. Queen Elizabeth's Statutes did not mean to repeal all L = L alk, 
former Statutes and Conſtitutions. Many Things are not pro- 95 We | 
vided for by thole Statutes ; as the Caſe of Degrees by Mandate, fa C3 
the Vice Chancellor's and Proctor s Right of voting in the Re- CO 7 be 
gent Houſe, Fc. Therefore I think, that c. 40. of thoſe Sta- 
tutes does not relate to the Election of the High Steward, but 
to certain inferior Otiicers only; whereas this is an Orna- 
ment, a Feather, and not then in the Queen's Contemplation. 
| Beſides, no Objection was made to the Grace, at the Time. 
So much for the Form; now, as to the Merits of the Elec- 
tion. 


44-05 Oe. k r 


There is no Imputation upon the Fidelity of either of the 
Proctors. A ſecond Scrutiny was for ſome time inſiſted on, be- | jo 
cauſe of a ſuppoſed Miſtake ; one Proctor returning 108 Placets, | 1 ; 
and 107 Non-placets; the other 107 Placets, and 108 Non-placets. ; 
On Examination, the Miſtake was diſcovered. The Proctors, 
being of different Parties, had each ſet down his own Vote, 
and not his Brother Proctor's. They declared the Votes equal. 
No ſecond Scrutiny could be had, becauſe ſome of the Voters 
were gone away. Not a fingle Perſon then thought of Mr. 
Pitt's Vote: And in the Hubbub the Congregation was diſ- 
ſolved. Lord Hardwicke now ſays, that a Stranger intruded ; 
and therefore, if I can ſet him aſide, I have a Majority of One, 
upon the Proctor's Declaration. This depends on Mr. Pite's 
Kight of voting in the Regent Houle. If the Inauguration or 
Commencement {as to him) is to be computed, from the 18th of 
July 1758, and the five Year's Regency to be computed from 
thence ; he had no Right: If it is to be computed, from the 


r 


next Commencement in 7:/y 1759 ; his Vote was good. All the 
Atidavits for the Motion agree, that, in Mandamus Degrees, the . 
Time of Regency has been ufually computed, from the Day of A - 2 
the Creation. This not contradicted by the other Side. But 
other Circumſtances are alleged, from which each Side draws their 
own Concluſion. 1. He had Leave of Abſence granted, accord- 

ing to Cuſtom, 17 July 1758. This is ſtrongly with Lord 
Hardwicke. 2. He paid 6s. 4 d. in October 1758, for his Turn 
of Diſſ'ing (or Diſputing in the Schools). 3. The Paper 
made out annually by the Regiſter and Proctors, called Ordo 
Sevoritatiy 18 e relied on, on both Sides. Now there 
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NMardamus 
neceſſary for 
Offices of 
Conſequence 
or Value, if 
there be no 


_ other Re- 


medy. 


— — 


appears to be two of theſe Papers: One made out, without 
the Names of the Noblemen or Mandamus Degrees; merely to 
call up the Maſters of Arts, at the next Commencement, for 
Creation: The other, with their Names inſerted, for the pur- 
poſe of Di ing; which includes all Perſons whatſocver, cre. 
ated fince the Commencement in 1758. This a ſtrong Ar. 


gument, that the Regency of theſe Royal Mandamus-Men did 


commence, from the Day of their Admiſſion. If fo, there is 

a Majority of One tor Lord Hardwicke, unleſs the Opponents 
can diſqualify others on his Side, They have pointed at five 
others. One would ſerve the Turn. 1ſt. The Reſumed Regents, 


Uſage and Utility are on their Side, and there is no Contrariety 
of Evidence in this Reſpect. 2dly. The Bedels ; who ſwear 


they have uſed to vote, in the Regent Houle. Nobody contra- 
dicts it. The Reaſon given for it by the Bedels (though there 
was no Occaſion for any Reaſon) is a very natural one; their 
Attendance on the Vice Chancellor. So ftands the Right of 
Election. | | 


2. Whether a Mandamus is the proper Remedy, No other 
has been ſuggeſted : And, if there is no other, then this Court 


is bound to interpoſe, by the Prerogative Writ of Mandamus; 


if the Office be of Conſequence and Value. If the Steward is 
to hold a Court Leet, it is admitted it may go; but it is ſaid, 

the Univerſity have none. The Contrary is ſworn, and not 
contradicted upon Oath ; and there are Entries of ſuch a Court, 
ſo long ago as 1692. But it is improper, to go into that 
Queſtion, in this collateral Way, The Town of Cambridge 
may interpoſe in another Manner, if they contend, that the 
Univerſity has not the Court Leet. And, even if there were 
no Leet, it is proper for this Court to grant the Mandamus 
becauſe there is a Salary annexed to this Office, and the Officer 
has no other Remedy. So we grant a Mandamus, for Poſſeſſion 
of a Chapel or a Meeting-houſe ; but not of a parochial Church, 

becauſe there is another {porig Remedy. 


3. How the Mandamus is to be 3 It did occur to 
me, that a Declaration of the Majority, by the Proctors, might 
be neceſſary to prove the Election: therefore, the Rule was 
granted that way, becauſe it could do no Harm, and that Part 


might be omitted on ſhewing Cauſe, if found to be unneceſſary. 


4 : | A8 


W 


Eaſter Term 5 Geo. 3. "4 B. 


553 


As the Facts are now diſcloſed, the Mandamus muſt is. on 
The Proctors have de- 


the Foot of it's being a due Election. 
clared the Numbers equal. Since that, a Stranger's Vote is diſ- 
covered: The Proctors have no more to do. If they had even 
declared contrary to the Truth ; the Party injured, proving 
the Fat, might come to this Court, and demand Admiſſion, 
upon the Right of Election. 
Keepers of the Seal for the Time being, by the Deſcription of 


their Office. The Reſt of the Rule muſt be diſcharged, 


Wilmot, Yates, Aſton, Juſtices, of the ſame Opinion. ord- 


ingly, the Mandamus went, and was obeyed. 


The End of Eaſter Term 5 Geo. 3. 1765. : 


Trinity Term 


5 Geo. 3. 1765. In the King's Bench. 


It ought therefore to go to the 


The King Es Saint Luke Middleſex. 7 «fr 4 2 
Ve. 4. Ag. 


S TONE and Lane moved, to „e an Order of Seffions, 
confirming an Order of two Juſtices ; which removed Wil- 
liam Hutchins, Mary his Wife, and their two Children, from 
St. Leonard Shoreditch to St. Luke Midaleſex; on this ſpecial 
Caſe. 


William Hutchins the Pauper, at the Age of 15, was ap- 


prenticed, by the Pariſh of St. Peter's Cornbill, to one Froſt 


a Shoemaker in Southwark, till the Age of 24. He ſerved there 
The Maſter then removed to St. Luke, taking the 
VOL. . | 7 Þ 


Apprentice 


diſmiſſed, 


without can- 
celling the 
Indenture, 
gains no Set- 
tlement by a 


ſubſequent 


Service with 
another 
Maſter, ſo 
long as the 
Term con- 
tinues. 


Pauper 


554 


Trinity Term 5 Geo. Y. K. B. 


. 


Pauper with . where he 1 4 5 AE The Maſter then 
told the Pauper, * might go about his Buſineſs, and work for 


himſelf; no one elſe being preſent, at the Time: But the In. 
dentures were not cancelled, or delivered up. The Pauper af. 


terwards hired himſelf to ſeveral Maſters: of the ſame Trade, ag 
a Journeyman, in different Pariſhes; but Froſt never knew, 
what Maſter he worked with, after he left him; nor was he 


ever called upon, nor did ever account with Fre, for what 
he earned; nor did F roft ever make any Proviſion for him, after 


he had ſo left him. 


The Pauper worked and lodged, the laſt forty Days before 


he attained the Age of twenty-four, in St. Leonard Shoreditch, 


Norton Attorney General and Jones ſhewed Cauſe. And 


By Lord Mansfield Chief 3 uſtice. The Whole turns upon the 


Indenture of Apprenticeſhip continuing. It is agreed on both 


Sides, that it did continue. There is a ſtrong Cale (cited at the 

Bar) in 1 Mod. 190. A Father, to whom his Son was apprenticed, i 
gives up the Indenture: Held not to deſtroy the Apprentice- 
| ſhip, becauſe the Indenture not cancelled. This Caſe is not o 


ſtrong as that. It was humane in the Maſter, to let the 7 p- 


prentice work for himſelf, after ſeven Years Service ; but that 
does not deſtroy the legal Effect of his Binding. 5 


Wilmot Juſtice, I think the Pauper continued an Appren- 


tice to all Intents and Purpoſes; and was incapable of gaining 


a freſh Settlement by Service, &c. as not being /ur juris. The 
only Queſtion that could be made is, Whether ſuch a gene- 


ral Conſent of the Maſter can operate, as an Aſſignment of 
the Apprentice, to another particular Maſter : for that would 


carry on the Service of the firſt Maſter, and ſettle the Pau- 
per in St. Leonard Shoreditch. But this general Diſmiſſion 1s 


a total Diſſolution of the Apprenticeſhip, fo far as intitles the 
ſter to/any future Service. It is not carrying on the Buſi- 


1 acer. 


Yates e. No Perſon can gain a Settlement, by a Ser- 


rice, which he was not capable of + hiring himſelf to. 'T he Maſ- 


I ter 


: 
| 
| 
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ter might have revoked his Conſent, and called him back, at 
any Time. There is no Privity, between the firſt Maſter and 
the ſecond. I think the Settlement is, where he laſt 11 15 
under the Apprenticeſhip for forty Days. 


Afton Juſtice. The Difficulty has ariſen, from the Appren- 
tice's happening to have hired himſelf to one of the ſame 
Trade. Had it been another Trade, no Man could have en- 

tertained a Woube. | 


Lord Mansfield Chief Juſtice. This is no Service to the 
Maſter, nor an Aſſignment of the Apprentice. But the Inden- 
ture continues, and diſables him from gaining another Settlement. 


Fer tot. Cur. Orders confirmed. 


ä AS 8 57 | 
RR 0 R from Common Pleas. Action of Treſpaſs and General War- 
falſe Impriſonment, for breaking and entering the Houſe oe —_ 
of the Defendant in Error (the Plaintiff below) and impriſon- wid. 4 
ing him for five Days, without any -reaſonable or probable oy 4 
Cauſe. The Defendants below, now Plaintiffs in Error, pleaded 
the general Iſſue, and alſo a ſpecial Juſtification, ſtating his Ma- 
jelty s Speech, 19th April 1763, and the North Briton, No. 45. 
23d April 1763, highly reflecting on the ſame, and publiſhed 
by one John Wilkes :— That the Earl of Halifax was then Se- 
cretary of State, and a Lord of the Privy Council ;. and, upon 


information given him of the ſaid Libel, and producing the 


Money and hong _ Leach, A K. ** [He 


5 fame before him, 26th April 1763, he iſſued his Warrant in 
= Writing, under Hand and Seal, to the Defendants and another, 
a being four of his Majeſty's Meſſengers in Ordinary, requiring 
; them (taking a Conſtable to their Aſſiſtance) to ſearch for the 
. 


Authors, Printers and Publiſhers of the ſaid ſeditious and trea- 
ſonable Libel, and to apprehend and ſeize them, together with . 
their Papers : That the Plaintiff Leach was a Printer, and had 
printed ſome former Numbers of the North Briton (ſtating them) : 
That, on 27th April 1763, the Defendants had Information, 
that he was the Printer 5 No. 45; and therefore they, with 


One 


wy 
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one Thomas Freeman a Conſtable, did enter the Plaintif, 
Houſe, the Door being open, and ſearch for the Printers "of - 
the faid Libel: that they found the Plaintiff and his Servants 
reprinting a new Edition of the North Briton ; whereupon, 
they took him into Cuſtody, and kept him toe Days, till 
the Earl of Halifax had Leiſure to examine him: and then, 
it appearing that he did not print the faid No. 45, he wa 
diſcharged ; which are the ſame, &c. —Leach replies, De Injurii 
fud proprid abſque hoc, &c. And thereupon, and upon the general 
Iflue aforeſaid, Iſſue was joined; and came on to Trial, be. 
fore Pratt Chief Juſtice 29th November 1764, at Guildball At 
| Bill of Ex- which Time, a Bill of Exceptions was tendered, by the De- 
_ ceptions. fendant's Counſel, and on 1oth December following, was ſcaled 
| by the Chief Juſtice; ſtating the Proof of the Facts in the 
Declaration, and that the Council for the Defendants, in or— 
der to acquit Defendants under the general Iſſue, did prove 
the King's Speech, Libel, Office of Lord Ha/ifax, Information, 
and Warrant to the Defendants being his Majeſty's Meſſengers 
(as before ſtated in their Juſtification) and that it was the 
long and frequent Uſage of Office, to grant and execute ſuch 
Warrants; that they had ſuch Grounds of Suſpicion, and did 
ſuch Acts, Sc. as are ſtated in the ſaid Plea ; —and that it was 
proved, that Plaintiff was not the Author, Printer or Publiſher 
of the ſaid Paper, No. 45. Whereupon, the Council for the 
Defendants, inſiſted on the Benefit of the Stat. 24 Geo. 2. c. 44. 
for indemnifying Conſtables, &c. acting in Obedience to the 
Warrants of juſtices of the Peace; and that the Matters afore- 
ſaid were concluſive Evidence, for that Purpoſe and to bar 
the Action of the Plaintiff. | 


— 


The Counſel for the Plaintiff inſiſted, that neit her the Defend- | 
ants nor the Earl of Haliſax were within the Meaning of the Stat. 
7 Fac. I. c. 5. [which allows Juſtices and other Officers, to give | 
the Special Matter in Evidence, on Not Guilty] nor of 21 Fac. "SY 
c. 12. making. the former perpetual, - nor of 24 Geo. 2. c. 44. 
nor intitled to the Benefit thereof: And that the Seiſure and 
Impriſonment of the Plaiatiff were not made or done, in Obe- - 
dience to the ſaid Warrant; nor had the Defendants any Au- 
thority thereby: That the Chief Juſtice declared his Opinion, 


that che ſaid Matters were not ſufficient to bar the Plaintiff's 
| | | Action, 


»» 
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Action. wad: with that Direction, left he fame to the FOR 
who found a Verdict for the Plaintiff on both Iflues, with 400 /. 
Damages. Upon which, Error was brought in this Court. 


De Grey Solicitor — for the Plaintiff i in Error s made 
three Points. 


-.- That, under the Stat. 7 Fac. 1. c. v, the Defendants 
had a Right to give the ſpecial Matter in Evidence, on their 
Plea of Not Guilty: Or, in other Words, that Lord Halifax 
was A Joon of Peace, ander the Equity of that Statute. 


2d. That the 3 Matter ſo to be given in Evidence 


was a ſufficient Juſtification; which includes the — o 
the Warrant, and the Manner of 1t' 8 Execution. 


3d. That the Defendants, being Officers in the Execu- 


tion of Juſtice, were excuſable, even if the Warrant was illegal, 


the Plaintiff not — purſued the Directions of Stat. 24. 
G00 2+. 6. 44 


1ſt. Before Ede. 1 there were different Species of 1 
The great Officers of State were ſo; as being incidental to their 
Offices | Secretaries of State are certainly Conſervators of the 


Peace, ex neceſſitate rei, being Officers as old as the Crown. The 


Statute Ede. 1ſt. commented on by Lord Coke, 2 Iuſt. 556, 


refers to the Seal, in Cuitody of the Principal Secretary. The 


Seal is as old as the Crown: The Secretary, as old as the 


Seal. They have great Powers by Preſcription ; recognized by 


the Courts of Law, in Treaſon, Felony, and even Miſdemeſnors. 
The preſent Miſdemeſnor is a Crime againſt the State. Pri- 
vate defamatory Libels are no otherwiſe public Offences, than 


Aſſaults and Batteries are; but ſeditious Libels are immedi- 


ately levelled againſt the Exiſtence of Government. In K. 


againſt Kendal and Roe, 5 Mod. 84. Comb. 343. Salk. 347. 
The Caſe of Secretary Trumdall: Held incident to the Office 
of Secretaries, to commit. So Q. and Darby, Forteſc. 1403 
and The King and Earbury. 1733 coram Lord Hardwicke 


Chief Juſtice. The Defendant was ſeiſed, by a Secretary's War- 


rant, with his Papers: Motion to be diſcharged, with his Pa- 
Vot. 1 | | 70 
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pers: Held, that he could not be diſcharged, nor his Papers 
reſtored upon Motion. See Bernad: gn, for the Fact only, 
From 1 Ed. 3. to 2 Hen. 5, The Magiſtrates were called only 
Wardens, Conſervators, and Commiſſioners of the Peace, In 
Hen. 5th's Time, called Juſtices; becauſe then made Juſtices 


of Oyer and Terminer. Conſervators therefore ace ſtill kept 
on Foot; and the modern Juſtices have half their Authority, 


merely as Conſervators. They hold Seſſions as Juſtices; they 
apprehend merely as Conſervators. FKelynge. 76. 2 Roll. * 
95, Caption of Indictment need not call them Juſtices. 

is reaſonable, that all Conſervators by Preſcription, as 1 
Maſter of the Rolls confeſſedly i is, ſhould have the Benefit of 
the Statutes in queſtion. Stat. 2 H. 5. c. 4. Juſtices of the 
Peace ſhall be reſiant in their Shires ;—except Lords named in 
the Commiſſion, and the Juſtices of Neſfminſter-Hall. There 


are therefore ſome Juſtices, not named in the Commiſſion, 


The Intention of all Acts of Parliament, muſt govern their In- 


terpretation. P/owd. 366. Co. Litt. 24. 6. 10 Rep. 101. 6, 
Plowd. 147. Plowd. 36. 6. Bro. Parl. 20. Wentw. Exec. 


| 67. Plummer and Whichcote. T. Jones. 62. And in Moor 845. 


Phelps and Minchcombe. Though a Deputy Conſtable 1s not 
named in Stat. 7 5 1, yet held to be within it. 


2d, Whether the ſpecial Manor is a FP RR Juſtification 


| excluſive of the Statute 24 Geo, * 


Objections to the Warrant are. 1. That it is uncertain, as 


'to Perſon. 2. Unlimited, as. to Power. It is no Objection 


to the Legality, that it is capable of being abuſed. It is a pre- 
ſcriptive Power. It has conſtantly been uſed, as far as Re- 


cords will reach. It muſt therefore be preſumed, to have been 


always uſed, beyond the Time of Memory. No Judicature | 
can ſubfiſt ; if a Poſſibility of Abuſe, and of a Time when it 


did not exiſt, be allowed to ſhake it Uſage eſtabliſhes a Right. 


K. and Bewaley. 1 Vins. 207. India Co. and Sinner. Comb. 


: 342. 6 Med. 179. The very Juriſdiction of the Courts at 


Weſftminfter depends on Uſage; as in Caſe of uo Minus, Ac 
etiams, Ejectments, new Trials, &c.—Similar Warrants have been 
brought. before this Court for a Century paſt, and never diſ- 
allowed. And yet, 1 Hal. 578. It is incumbent on the Court 

TE | to 
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The very Reſolution of the Houſe of Commons, in Sir John 
Elliot's Caſe, was, that ſuch Warrants were a Breach of Pri- 
vilege, not that they were illegal. 


As to the Seizure of Papers: that muſt be allowed in many | 


Caſes ; and this as ſtrong as any. It is true; no Perſon can 


to diſcharge Perſons brought before them, on illegal Warrants. 


be compelled to produce Evidence againſt himſelf; But Evi- 


dence may be produced from a Man's Self. The Officer ſeizes 
at his Peril : If nothing material is found, he is anſwerable to 


the Party; otherwiſe not. Therefore, no Danger of Abuſe. 


zd. The Statute 24 Geo. 2. is alone a callicienr Bar to this 


Action. For no Action can be brought againſt a Conſtable or 


inferior Officer, unleſs a Copy of the Warrant have been pre- 
viouſly demanded, and the Name of the Magiſtrate be joined in 


the Action. But nothing of this Sort has been done, in the 
preſent Caſe. 


Dunning for Defendant in Error, 


The ſole Queſtion is, whether this Caſe is within the Statute 
24 Geo. 2. For that involves the Queſtions on 7 & 21 Fac. 1. 
Conſider. 1. Whether Lord Halifax was a Juſtice of Peace. 


2. Whether Meſſengers are Conſtables, Headboroughs, &c. 


z. Whether the preſent Action is brought, for any thing 


done by a Juſtice of Peace. 


1. Secretaries of State are not Juſtices ſtrictly taken. I allow, 


they may commit for High Treaſon. So held in Kendal and 


- Roe Doubtleſs, upon good Reaſon; though what that Reaſon 
is, does not appear. They are not Conſervators of the Peace, 
though of ſimilar Authority, in Caſe of High Treaſon. The 


Conſervatorſhip not incident to the Office of Secretary, or privy 


Counſellor. What Powers they have, already eſtabliſhed b 


Law, are founded merely in Preſcription. But the Power, 
now claimed, is not pretended to be older than the Revolution. 
The Statute 24 Geo. 2. begins with Officers inferior to the 
Secretaries of State ; therefore, cannot extend to them, In the 


King and Loxden, an Appointment of five Overſeers was held 
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to be bad, becauſe the Statute begins with Number 4, a pro- 


vn... 


ceeds downwards. The Miſchief intended to be remedied by 


the Act appears in the Preamble. Not a Word of Secretaries 


or Meſſengers there. Not in the Contemplation of the Legiſ. 
lature. 4 Ia. 175. in Margin. Held, that Statute 7 Fac, 1. 


does not extend to Officers, not named in the Act. 


2. Meſſengers are not recognized, by any Law, as Officer 
for the Execution of uſtice s Warrants. 


3. This Warrant, if good, is te apprehend the Author, 
Printers, and Publiſhers of the North 1 8 85 No. 45. The 
Plaintiff is confeſſedly neither. 


- "The le Cauſe of CON alleged! 18 founded, . 


on 22 nor Law. 


As to the Validity of a general Warrant, to FEAR Authors, 
Se. with their Papers; it cannot be ſupported by Uſage, un- 
leſs that Uſage is general to all Magiſtrates, and not confined ' 
to this particular Officer. And, that it is not good when iſſued 
by a common Juſtice of the Peace, ſee 1 Hal. P. C. 580. Juſ- 


_ tice Swallow's Caſe. 2 Hawk. c. 13. ſed. 10. 1 Hal. 586. 


Lord Chief Juſtice Scroggs's general Warrants were made a 
Ground of parliamentary Impeachment. 


De Grey Solicitor General, in his ne cited Sir Richard | 
Coxe's Caſe. Laugh. 111 


Lord Mansfield Chief Juſtice. 


What is a probable Cauſe of Suſpicion, and what is a rea- 


ſonable Time of Detainer, are Matters of Fact, to be deter- 


mined by a Jury. The Queſtion of Law on the Bill of Ex- 
ceptions, is, Whether, ſuppoſing both theſe Facts, the Meſ- 
ſenger can juſtify taking a Man, who is not the actual Pub- 
liſher, under the preſent Warrant; and can give the ſpecial 
Matter in Evidence, _ a Plea of Not Guilty. | 


The Privileges given to Juſtices, by the Statutes relied on, 


Are only given them, in their Capacity of Conſervators of the 
Peace; not as Judges of the Court of Record; ſor, what they 


do there can never be the Ground of an Action. | 
4 I - The 


ey 
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The Queſtions, ariſing out of this general one, are four. 


iſ. Whether the Secretary of State is, virtute Ofici,, a Con- 
fervator of the Peace. On this, I have as yet formed no 
Opinion. : 


: 


2d. Whether the Meſſenger is a legal Officer to execute e War- 
rants. This is confoquenaial to the firſt, 


3d. Whether the Fact complained of was done, in Obedience 

to the Warrant. To make out this, it muſt be conſidered, 
whether i it be not ſufficient, that the Officer have ſtrong pro- 
bable Evidence of the Identity of the Perſon taken up. Con- 
cluſive Evidence is not to be expected; for nothing can be ſo, 
till the Trial. On this Queſtion further Light may be thrown, 

upon another Argument. In the common Caſe of Search 
Warrants, the Words are, to take up all looſe and. diſorderly 
« Perſons ;” not, ſuch as are ſuſpected to be ſuch. Yet, if a good 
Ground 'of Suſpicion be ſhewn, it has always been held a ſuf- 
Ecient Defence. So the Words of the Writs of Aſſiſtance in 
the Cuſtoms and Exciſe, are equally general: Yet, a probable 
Suſpicion will juſtify acting under them. 


4th. Whether the Warrant itſelf is valid. I will lay out of the 
| Caſe what relates to the Papers. It is not before Us, in this 
Cauſe. As to the Reſt, I have a clear Opinion upon the Point; 
and will therefore eaſe the further Argument, of this Part of the 
Caſe. I ground that Opinion upon the ſingle Point of Uncer- 


tainty, with reſpect to the Perſon not being named, or parti- 
cularly deſcribed. | 


The Common Law gives Authority to arreſt withou a War- 
rant in many Caſes; as, where the Offender is taken with 
the Mainour. Att of Parliament often give it. But it is not 
contended, in the. preſent Caſe, that the common Law gives a 
Power to apprehend, without a Warrant: Nor is there any Sta- 
tute, that relates to it. The Queſtion depends, therefore, on 
the general Law. And Jam of opinion, that it is not fit, either 
upon Reaſons of Policy, or iound Conſtruction of Law, that, 
where a Man's being confined depends on an Information given, 
it ſhould be left to the Officer, to aſcertain the Perſon. The 
0% bh iD © Magiſtrate 
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Warrant is void. | 
Conſervators of the Peace, ufually act in ſuch Caſes ? 


the Revolution, 


Law no more. 


——— 


Magiſtrate alone 3 1 of the Ground of Suſpicion. 
Lord Hale and the other cited Authorities all agree, that the 
How do the ordinary Magiftrates, who are 
It is 


not contended, that they can iſſue ſuch a Warrant. If the Se. 


* cretaries act in that Capacity, the Law muſt be the ſame; un- 


Tefs a different Reaſon can be aſſigned. It is ſaid, that Uſage 
will juſtify it; and it appears, that the fame Form ſubſiſted at 
and has been continued ever fince. U ſage has 


great Weight, but will not hold againſt clear and ſolid Prin. 


ciples of Law; unleſs the Inconvenience of overturning it would 


be of very ill Conſequence indeed; as was the Caſe in the King 
and Bewdley. But, where no great Inconvenience can ariſe, in 
reſpe&t of what is paſt, and the Conſequence with regard to 
Futurity may be very great; there is no Reliance .to be had, 
* ſuch an Uſage. Beſides Uſage muſt be general and allow- 
ed; Uiitata et approbata. But this has been an Uſage 
of only one Office and Officer, againſt the Practice of all other 
Conſervators of the Peace. The Form of the Warrant probably 
took it's Riſe, from a Law [for licenſing the Preſs] which is 
It aroſe, from a Law which is now expired. 

At the Expiration of that Law, the Form of Office was not 
varied; and ſo the Warrant has continued to this Day. The 
Argument drawn from holding Perſons to Bail in this Court, 

which have been apprehended upon ſuch Warrants, is of no 
Validity; becauſe, wherever Bail is offered and accepted, the 
Court never looks upon the Warr dot; and it would be idle, in 
ſuch a Caſe, to take Exceptions to the Warrant, becauſe the Party 


might be arreſted de novo. But Uſage, though it will not 
change the Law, is yet concluſive Evidence, in favour of the 


_ Magiſtrate, who grants ſuch a Warrant; if accuſed of Malice 


that theſe Warrants 2a 


or Partiality, merely from the Illegality of the Warrant. 


| Wilmot Juſtice. I have not the leaſt Doubt, nor ever had, 


are illegal and void. 


Yates Juſtice. So totally bad, that an Uſage, e even 1 the 


Foundation of Rome itſelf, would not make them good. 


Afeen Juſtice, I am of the ſame Opinion, that this 1s a void 


In 


and illegal Warrant. 
= 
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In the next Term, Yorke Attorney General was to have ar- 
gued, for the Plaintiff in Error; but declined it, as not being 
able to get over the Objection that the Defendants in Error 
were not the Authors, Printers or Publiſhers of the Libel. And 
he mentioned a Caſe, before Lord Mansfield, at the Norfolk 
Aſſiſes 1761; where an Officer, executing a Warrant of a Juſ- 
tice of Norfolk at large, in the County of the City of Norwich, 
was held not to be juſtifiable, under the Stat. 24 Geo. 2. And 
the Caſe 'of Dawſon and Clerk, at the Mzddleſex Sittings ; 


where, under a Warrant to take up looſe and diſorderly Perſons, 


the Conſtable took up a Woman of Character; and held that 
he could not juſtify. 


Lord Mansfield Chief Juſtice. 


The Act of 24 Geo. 2. was meant, to make the Juſtice liable 


inſtead of the Officer. Where therefore, the Officer makes 


ſuch a Miſtake, as will not make the Juſtice liable, the Officer 
cannot be excuſed. The Caſe of Dawſon and Clerk ſeems to 
conclude fully to the preſent Caſe. This is a Warrant to take 
up the Authors, Printers, and Publiſhers; and the Meſſengers 
have taken up Perſons, who fall under none of thoſe Deſerip- 
tions. 

Judgment was affirmed. 


Ricord againſt Bettenham. . Kb. 792 
922 2 S . Ad. S 


Ranſom-Bi 


0 TION on the 5 againſt a Maſter of the Ship Syren, 
on a Ranſom Bill, given by the Defendant to the Plain- 
tiff, who in the late French War was Captain of the Badine 
Privateer; to ranſom the ſaid Ship, then taken by the aid 
Privateer. On Non aſſumpſit pleaded, and the Trial of the Iſſue 


** 


Officer, ar- 


reſting a 


wrong Per- 
ſon, not jul- 
tikable by 
Stat. 24 Geo. 
2. 


payable to 
an Alien E- 
nemy, tho” 
the Hoſtage 
given with 


them died in 
Priſon. 


at Guildhall, the following ſpecial Facts were ſtated for the 


Opinion of the Court; ſubje& to which, the Jury found a 
Verdict for the Plaintiff, 236 /. | 


That the Syren, was taken, by the Badine, four Leagues 


off Cape Negrillo, 24th Auguſt 1762. That the Plaintiff was 


a natural- born: Subject os the French King, and was commiſ- 


ſioned 


ä 58 
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ſioned by him; aa FER the Defendant was a natural. born 
Subject of Great Britain; and the Syren the Property of his 
Owners, being Brizi/h Subjects. That, at the Capture, Joſepb 
Bell the Defendant's Mate was given as a Hoſtage; and the 
Plaintiff, the Defendant and the ſaid Bell gave and ſigned the | 
Ranſom Bill, 24th of Auguft 1762: which Ranſom Bill | 

purported, ** That the Ship (then going to take in her Cargo, 
« at Lucca Martha Brea) and her Captain were ranſomed for 
% 200 Piſtoles, and had a Month's Time, to repair to her def. 
<« tined Port; and the Defendant obliged himſelf and Owners, 


* to pay the ſaid Sum, within two Month's after Date; and 


« gavè his ſaid Mate for Hoſtage, whom he agreed to maintain 
te till the Day of Payment.” That the Value of 300 Piſtoles 
was 236 J. and that the Syren was of greater Value. That 
Foſeph Bell the Hoſtage died in Priſon, at Port au Prince, 12th 
October 1762. That the Syren, after ſaid Ranſom, arrived at 
her deſtined Port of Lucca Martha Brea. That at the Time 
of the Capture and till 3d November 1762, thers . was aGual 

War, een Great Britain and France. | | 


3 for the Plaintiff, argued, 


That, unleſs ſome ſpecial Reaſon be aſſigned to the contra- 
ry, the Court will compel the Execution of this Contract. 
Both Parties are able to contract. No Doubt, but the Pro- 
perty of the Ship was then in the Captor. No Doubt, but 
the Captain might bind his Owners. Beſides, this Action is 
brought perſonally againſt himſelf. The Dureſs of Impriſon- 
ment will not avoid the Act. Impriſonment is lawful i | 


Time of War. It faves the Life of the vanquiſhed. Arid 
all Compacts are more ſacred, in Time of War, than even in 


Time of Peace. Jura Belli con ſer vanda, is the Maxim of 
Lord Coke. There is no Pretence of Force or ill Ulage, af- 
ter the _ | | 


What then are the ſpecial Reaſons, which may except this 


Caſe, out of the general Rule? They can only be, 1. A ſup- 


poſed Want of Juriſdiction in this Court, to try the Cauſe. 
2. The Alienage of the Plaintiff, or, 3. The Death of the 
Hoſtage. 


4 4. Want 
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Want of Juriſdiction, if true, ought to have been plead- 


3 in Abatement. Every thing is preſumed to be within the 


Ju uriſdiction of the King's ſuperior Courts, till the contrary ap- 
pears. An Imparlance, though ſpecial, affirms the Juriſdic- 
tion. Yearly Book 22 Hen. 6. Bro. Juriſd. 88. - Privilege 
15. Continuance 70. except, in the Caſe of ſome very ſpecial 


Imparlances. Hardr. 365. Lntw. 46. 


In all tranſitory Actions, the Courts at 77 e/tminſter ſhall have 


juriſdiction by ſuppoſing the Place where, to be within their 
reach. 4 Inſt. 134. Carth. 11. 354. 4 Inft. 213. This Con- 


tract is laid, in the Declaration, to be made! in the Pariſh of 


St. Mary le Bone, &c. 


2. As to the Alienage. That not of courſe an Objection. An 
Alien Friend may have a perſonal Action. An Alien Enemy 


may ſue as Executor. May have a ſafe Conduct, &c. Salk. 46. 
Mor. 431. Allowing that all civil and commercial Contracts, 


in Time of War, are bad; yet the preſent Contract ariſes from 


no unconſtitutional Amity, but can only take place, between 
declared Enemies. He, that may redeem his Life by Money 


may redeem it by a Contract. And though the War is now 


over; yet an Alien, by becoming a Friend, does not loſe 


what he was intitled to as an Enemy. 


3. The Hoſtage was only a Collateral Security. The Body 
of the Hoſtage is of no Uſe. His Relation to the vanquiſhed 
is the Ground of the Confidence repoſed. He is not a phyſi- 
cal Equivalent, but a moral Security for the Ranſom. The 


Debt is not annihilated, by the Loſs of the Security. Telv. 
| 179. 2 Stra. 919. Salk. 522. We 20. 5. 9. 


Dunning for the Defendant. 


This is an AA of the firſt Impreſſion, in this or any 
other Country. It was once attempted in France, and that 
Attempt repelled. As it never has been brought before, and 
yet the Caſe muſt often happen; there is ſtrong preſumption, 
that it will not hold. The Expedience or Reaſon of the Thing 
would be proper Arguments, to the Legiſlature; not to this 
Court: becauſe the Legiſlature would not inter; poſe, without 
Vol. I. : 75 | ſecuring 
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ſecuring a Reciprocity to our own Subjects ; which the Court 
cannot do. | 


I wave the Point of Furi/d:#in [which the Owners, on the 
Opinion of ſome Civilians, had greatly relied upon] and of Dareſ;, 
There was no Dureſs, but what muſt neceſſarily be in ſuch 
Caſes. 


But I iofiſt, 1ſt. That no Action can be maintained on ſuch 
a Contract, if the Hoſtage be laid out of the Caſe. Subjects 
of different States are incapable of contracting, in Time of 
War, or of ſuing for Breach of ſuch Contracts. I do not 
mean the mere Alienage, That is no Objection in a per-. 
ſonal Action; at leaſt, muſt be pleaded in Abatement. But 
this is a radical Defect in the Parties, on account of their 
Condition, as Enemies. It might have been pleaded in Bar; 
but not neceſſary to be ſo pleaded, becauſe it appears on the Face 
of the Declaration. They are incapable of contracting or ſu- 
ing, at the . and at the breach of the Contract. And, 
if the Cauſe of Action does not ariſe at the Period of the 
Breach, it is impoſſible to fav, when it ariſes. A perſonal 
Action once ſuſpended is gone for ever. Alien Enemy is plead- 
able in Bar, and concludes to the Action, not merely to the 
Writ, Co. Litt. 129. 6. 'Tis true he adds, donec Terra fuerit 
communis. But the firſt Opinion is ſupported by Authority, 
the latter not. 19 Edw. 4. 6. pl. 4. & 6. Bro. Denizen and 
Alien. 20. Comb. ., Carter 191. Cro. Eliz. 142. We do 
not ditpure; but that a Ranſom is both lawſul and prudent. 
The Queſtion is, How it is to be ſecured ? Certainly not by 
Contract; becauſe the Parties are incapable of contracting. 
This Accounts for the Practice of taking Hoſtages. The Hoſ- |} 
tage is the only Security. Therefore Sons, Brothers, c. are 
uſually taken. | | 


2. If the Hoſtage be the only Security, then it is releaſed 
by his Death. The Paper Writing only ſpecifies, upon what 
Terms the Hoſtage is taken and may be detained. The Hoſ- 
tage ſubſcribes the Paper: but certainly enters into no Con- 
tract, to pay the Money. He had an Intereſt, in declaring the 
Purpoſe of the Inſtrument. In this Caſe, Dureſs may have 


fome Weights; ſo as not to lay too great a Streſs upon the 
Form 


Trinity Term 3 Gen kk. 


-_ 


507 


66 


ing Contract upon each other: If ſo, the Delivery of an Hoſ- 


tage is unneceſſary. No body ever yet dreamt of reſorting to 


any other Security. I have looked into Grotius and Puffendorff: 
They ſometimes ſay, that the Hoſtage is the ſubſtantive, ſome- 
times, the collateral Security. They do not accurately diſtin- 


Form of the Contract. The Inſtrument does not imply a hind- 


guiſh. Molloy. J. 1. c. 8. / 7. is expreſs; that, if Hoſtages 


are given; he that gives them, is free from his Faith, Ge. 
No Authority to contradict this, on the other Side. And 
ſhould a Remedy be given to Foreigners here, it would be 


on very unequal Terms: fince other Nations will not allow | 


it to Us. 


Cbambers in Reply 


Les Contums de la mer - Ranſom Bills drawn by the Captain | 


ſhall be accepted by the Owner. So the Ordinances of Louis 


14. Zouch de Fure & Judicio feciali. p. 2. c. 54. Grotius 


3. 


In the Declaration the Capture only is declared to be in 
Time of War, not the Contract. The fiction of Locality will 
alſo protect it. After Peace, the Enemy may ſue. An Out- 
law cannot ſue, till after Reverſal; but then he may. So of 
Popiſh Recuſants, when reconciled. 


Caſe in Chancery. Bill for Account, by an Alien Enemy : 


The Defendant PER Alienage, Lord Chancellor over-ruled | 


the Plea. 


[Du. by 4fon Juſtice. Whether he was not Reſident ? by 


Mansfield Chief Juſtice. That was to get rid of an unfavour- 


able Plea, which a Court of Equity always leans * If 
juſt, he might have the Advantage, after Anſwer.] | 


| Suppoſe the Plaintiff had married an Engl % Wife in Time 


of War; could he not now have recovered her Fortune ? 


Barbeyrac, in his Commentary, has cleared Grotius from 
the Imputation of Inconfifiency' 


P: | 9 Dunning 
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Dunning in Anſwer to the Citation from the Coutums de la 
mer, allowed, that the Owner ought to redeem the Hoſtage. 
That Queſtion is merely between the Owner, the Maſter, and 
the Hoſtage; between whom, and whom only, we alloy 4 
Contract to fubliſt. | 


Lola Mansfield Chief Juſtice. 


2 e 1 There is no Doubt, but the Maſter has a Power to 1 


| 2 eee. 


tract, ſo as to bind his Owners. 


gas, | : 
Theſe Ranſom Bills ſeem equally for the Benefit of the Cap- 
tors, who are thereby enabled to purſue and take other Ships; 


and of the 8 who are thereby releaſed at Dol Value. 


But if it be true, that no Action of this Sort is allowed in 
other Countries, it deſerves to be well conſidered, before we ; 
eſtabliſh the Precedent. Otherwiſe, upon Principles, I have : 
no Doubt. | „ 


Blachgone, who was retained for a ſecond Argument, for 
the Defendant (againſt Norton Attorney General, for the Plain- 
tiff) thereupon offered to make Enquiry, in the next Va- 

cation, into the Practice of France and Holland. | 


Lord Mansfield. Let it diere ſtand over, upon the —_ 
Point of that Enquiry. 


3 in Michaelmas Term, Blackſtone e the 
Court, that he had ſtated the Caſe, to M. Meer man Penſionary 
of Rotterdam, and M. de Beaumont Avocat du Parlement de 
Paris: That the former had informed him, that the Caſe had 
never happened in their Courts; but that he, and all the 
Lawyers of that Country, whom he had conſulted, were of 
Opinion, that ſuch an Action would be ſuſtained in their 
Courts: That M. de Beaumont (to whom the Caſe was ſtated, 
as between an Engliſpman and a Spaniard) was entirely of the 
fame Opinion; and added, that the very Caſe had, a few Years 
before, been decided in the Parliament of Normandy, in fa- 
vour of the Captors; under which the Parties acquieſced. 


Lord 


Do ARA... 


TY aw 
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Lord Mansfield Chief Juſtice. I imagined, the Enquiry 


would turn out, as it has done, Ranſom Bills are to be e- 


couraged, as leſſening the Horrors of War. Juſtice ought, 
in Time of War, to be adminiſtred to Foreigners in our 
Courts, in the moſt extenſive and liberal Manner; becauſe the 
Crown cannot here interpoſe, as it can in abſolute Monar- 
chies, to compel the Subject to do Juſtice, in an extrajudicial 


Manner. 


Poſtea, to the Plaintiff. 


r : 
'V11CRaCUnAS 


6 Geo. 43. 1960. In the King's Bench. 


Bulbroke again Goodere. , Iu. 1760. 


; CTION of Treſpaſs, for cutting his Nets, and 
taking his Fiſh. Defendant juſtifies, as Water- 
K. Bailiff of the Thames, under the King's Letters Pa- 


tent; and that the Plaintiff was fiſhing with unlawful Nets, 


— to the Statute 1 Elix. e. 17 
Lord n Chief JR 


The Offence is committed, contrary to a penal Act of Par- 
liament. The Puniſhment muſt follow the Method, which 


that Act preſcribes. 


Vol. I. „5 = Wilmot 


Water Bailiff 
may not cut 
unlawful 
Nets, or ſeize 


F iſh. 


Mis, ae. 
193. 


_w_—_— 
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Violation of 
2 public Law 
nota Nu- 
ſance. 


IVilmot Juſtice. It was argued for the Defendant, that this 
was a Nuſance ; and therefore he might abate it. But I think 


a Violation of a Public penal Statute is not a N Kaner, but 


an Offence of a different Species. 


Yates Juſtice. The Remedies, | of Diftreſs for Damage 


feaſant, and Abatement of Nuſances, are for private Injuries. 
This is made a public Crime. The A& gives no Power, to 


ſeiſe Fith, or to cut Nets. A new Judicature for this Offence 
is created, by the Statute. The ye attuned has no Nw 


: dition at all. 


Afton Juſtice, of the ſame Opinion. 


hee for the Plaintiff. 


La Viland another Aſſignees againſt Philips and another 
Allignees. 


IB, /336- "Wa Door any: FE 


A Wife, be- 
ing a ſole 
Trader in 
London, 15 li- 
2ble to a 
Commiſſion 
of Bankrupt- 
cy, and her 
Aſſignees 
ſhall come in, 
paramount 
the Aſſignees 
of the Huſ- 
band; tho” 
his was the 
prior Bank- 
ruptcy. 


ROVER for five F. ans. verdict for the Plaintiff, ſubject 10 

this ſpecial Caſe. 1 zth March 1764, a Commiſſion of 
Bankruptcy iſſued againſt 70% Cox, and Aſſignment was made 
the ſame Day; and, on 26th April 1764, another Commiſſion 
iſſued againſt Jane Cox his Wife, who was a Milliner. That, 
by the . of London, as ſtated in the Liber albus, « where 
« a Feme Covert uſeth any Craft in the City on her ſole Ac- 
* count, whereof the Huſband meddleth nothing; ſuch a Wo- 
* man ſhall be charged as a Feme Sole, concerning every 
e thing, that toucheth her ſaid Craft; and, if the Huſband and 
2 Wife ſhall be impleaded in ſuch a Caſe ; the Wife ſhall 
<< plead as a Feme Sole in a Court of Record, and ſhall have 
„her Law and other Advantages, by way of Plea; as a Feme | 
«Sole; and, if ſhe is condemned, ſhe ſhall be committed to 
„ Priſon, until ſhe has made ſatisfaction, and the Huſband and 


his Goods ſhall not be charged or impeached.“ That, in 
this caſe, Jane Cox the Wife was a ſole Trader, and carried on 


a feparate Trade, in the City of London: That the Fans = 
Queſtion were part of the Effects of her ſole Trade; and, that 


the Aſſignees of the Huſband's Commiſſion ſeiſed Os the 
Day the Commiſſion iſſued, and the Afignment mace. 


4 Here, 
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Eyre, Recorder of London for the Plaintiff argued, 


1 That the Aſſignees of the Huſband had no Right, to take 
theſe Goods, in prejudice of the Creditors of the Wife. 


2. Thata Commillics of Pankruptey may, under * Cuſtom, 
iſſue againſt a Feme Covert, 


1. At Common Law, the State of Coverture carried with it 
many Diſabilities, and many conſequential Privileges. It is a 
general Rule, that a Wife can't contract; but, in caſe of Ne- 
cefſariv#y ſhe may: ſhe may convey, by Fine; and the Queen” 
Conſort may ſue and be ſued, take and N Sec. — The 
ſame kind, of politic Capacity, in this Cuſtom, for London: 
Wives; if they carry on the Trade, on their ſole Account. 


Langham and Bowen. Hetl. Litelet. Cro. Car. 68. A Wife 


may plead, as a Feme ſole. Strange, if the Intereſt to the Huſ- 


band could be affected; where he is not called upon, to defend it. 


Therefore clear, that he has no Intereſt. The Wife is alone 
reſponſible : becauſe it is her Intereſt only, and not the Intereſt 
of the Huſband. Not much light to be thrown upon this 
Caſe, from Authorities. But there is, M. 29 H. 6. Eppings 
and Harding, cited Cro. Car. 68. in Marg. The Inference 
from this Caſe is; that, as the Parties went to iſſue, whether 
the Wife was a Feme ſole Merchant or no; it proves, that, 
if the Fact was ſo, it was allowed to be a good Cuſtom. 80, | 
21 Hen. 7. It appears from the Argument of Palmes, that it 


was the Idea of the Times, that a Wife may be a ſole Mer- 
| chant. I allow, that, if the Huſband will intermeddle, the 


Wife would not be a ſole Trader, in any future Dealings; but 
inſiſt, that his intermeddling, without her Conſent, ſhall not 
deprive her of her Subſtance before acquired. Fuxon and Juxon 
At. A Huſband is not permitted, in Equity, to deprive the 
Wife of her ſole Earnings, or Savings [Sed per Cur. Athyns 
mutt not be cited as Authority. No intermeddling of the 
Huſband can deprive the Wife's Creditors, of their Remedy 
againſt the Wiſe, nor unite the Wife's Property to the Huſband's. 
It the Huſband has any Intereſt, it is only a remote Poſſibility 
in the Surplus, after Payment of the Wife's Debts. 
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The ſeizing of the Goods in the preſent Caſe can be juſtified, 


on no other Principle, but denying the Cuitom ; or by main- 


taining, that the Huſband has a Property in the Goods of the 
Wife. 8 | | 


2. The only Queſtion left 1s, as to the Right of the Plain- 
tiff's, under the Wite's Committion. of Bankruptcy. And, as 


to that, if the Wife has a ſeparate Property; it follows, that 


it muſt be liable to the Remedy of her ſeparate Creditors. 
Dunning for Defend ants. 
I difpute not the Validity of the et The Queſtion 
is, only on the Import and Extent of 1 it; which i is equally new 


and important. 


Huſband's in London have every it Right, unleſs re- 


| ſtrained by the Cuſtom. One general marital Right is, That 


the Goods of the Wife are the Property of the Huſband. This 
Cuſtom does not abridge it; but only gives him a peculiar 
Privilege, to be e exempt from the Contracts of the Wife. The 
Property remains in the Huſband, as fully as at Common 
Law ; except that it is liable to the ſole Debts of the Wife. 
It is convenient to Trade, that the Wife ſhould ſue and be 
ſued; but no reaſon, that (ſubject to this control) the Huſ- 
band ſhould not have the ultimate Property. It is difficult to 
ſhew, why if the Huſband has any Intereſt in the Subject, it 
ſhould not be liable to his Debts. Cuſtoms are Aridti juris. If 
they have clearly obtained, the Law allows them; but it will 
not allow any conſequential Effects, however reaſonable, if 
not within the Terms of the Cuſtom. 1 Roll. Abr. 567. 
2 Leon. 109. 11 | 


This is a Right of ſuing or being ſued, as a Feme Sole, that 
can only be taken notice of, in the City Courts. Moor. 135. 
1 Leon. 131. 1 Med. 26. Cro. Car. 69. Soan and Mace Comb. 
A Huſband may releaſe Coſts, obtained by the Wife, in the 
ſpiritual Court. If the Huſband has any Intereſt ; every Scin- 
tilla of it paſſes to the Aſſignees of the Huſband. If the Com- 
miſſion againſt the Wife could be at all ſupported ; it came too 

: | 4, late. 
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late. It does not follow, MA the Creditors of the Wife have 


no Remedy; for they may prove their Debts, under the Huſ- 
band's Commiſſion: or perhaps (in Equity) may have a ſeparate 
Remedy againſt the ſeparate Effects. But, a Commiſſion of 
Bankruptcy will not lie againſt the Wife. This is the ſecond 


Inſtance that ever happened: the firſt was never litigated; it 
was in 1741, and a Certificate was obtained under it. I admit 


that the general Words of the Statute of Elizabeth, and Jas. 1. 


are large enough, to take in the Wife: but the Proviſions f 


the Acts plainly ſuppoſe the Object of them to be fui juris. 
Bankruptcy was originally conſidered as an Offence. Under 
the Coertion of the Huſband, the Wife may be at any time 


made to commit an Act of Bankruptcy, and be guilty of this 


Offence, Not ſurrendering in Time is ſtill more penal: The 


Huſband's Coertion may make the Wife commit a capital 


Crime, if liable to Bankruptcy. All the Wife's ſole Eſtates, 
Jointures, &c. might be deſtroyed, by the Coertion of the 


Huſband. It is clear, that no Execution upon the Wife's ſe- 


parate Effects could iſſue, but under the narrow and limited Juriſ- 
diction of the City Courts. Therefore, a Commiſſion of Bank- 


ruptcy, which ſtands in the place of an Execution, ſhall not. 


Eyre, in Reply : infſted, 


That the Idea of Bankruptcy is connected with the Idea of 
ſole Trader, and can affect nothing but perſonal Effects, the 


Object of ſuch ſole Trade, and the only Ground on which 


Credit is given. Or, if otherwiſe, ſuppoſing the Cuſtom eſta- 


bliſhed; thoſe Conſequences muſt be allowed, without which 


it cannot exiſt. 


Lord Mansfield Chief Juſtice. 


I have no Doubt in this Caſe. Mr. Dunning in his Argu- 
ment has put the Queſtion, whether the Huſband is totally ex- 


cluded from all Property in the Wife's Effects. But that is not 


the preſent Queſtion, nor proper now to be determined. But 
tzking it for granted (argument? gratia) that the Huſband might 


ſtop the Trade for the future, and after paying her Debts, be 


intitled to the Reſidue of her Effects; yet he cannot do it with 
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a-Retrofpet ; for that would deſtroy the Cuſtom totally. Any 
Action that is brought, again the Wife by her Creditors, muſt 
be in the City Courts; but, the Cuſtom being a good one, Uſe 
may be mau of it, in any Court in the Kingdom. If the Hur. 
band were fued for the Wife's Debts, in this Court; he might 
ſurely plead this Cuſtom in Bar. Perhaps, it would be difficult 
for the Wife herſelf to find a Remedy againſt the Huſband, if 


he ſcited her Effects; but not at all, for the Wife's Creditors. 
Thoſe Effects are, in the xt place, liable to the Wife's Cre- 


ditors ; and fall not be firſt applied to the general Debts of the 
Huſband. In Equity, where there are fole and joint Eſtates, 
and ſole and joint Bankruptcy ; ſeparate Commiliions are taken 


out. By the Cuſtom, ihe alone is liable to Execution, to Im- 


priſonment of her Perſon. The Bankrupt Laws certainly ex- 


tend to Londen; fo that the Words of them will clearly reach 
her. And therefore, a Commiſſion of Bankruptcy ſhould, for 
the Benefit of herſelf, be allowed to. iflue againi her; otherwiſe 
ſhe may be liable to perpetual Impriſonment; and alſo for the 
Benefit of the Creditors, becauſe it gives them an eaſy way of 
coming at the ſpecific Fund that is to pay them. As to Prece- 


' Gents of ſuch Commiſſions, if ſeveral had paſſed fub filentio, it 


would have been immaterial. But in that of 1741, a Certi- 


ficate was allowed by Lord Hardwicke, ſtating the Feme Covert 
to be a ſole Trader. This is therefore a ſtrong Authority. As 


to all the Inconveniences, ſuppoſed to follow from this Pro- 


ceeding, Mr. Recorder's Reply is a clear Anſwer. Her Cuſ- 
tomary Capacity relates only to her Effects in Trade. And, as 
to the Coertion of her Huſband ; if ſhe acts under an invincible 
Neceflity, ſhe cannot at leaſt incur a capital Puniſhment. 


Wilmot Juſtice. This Proceeding is a Neceſſary Conſe- 
quence of the Cuſtom. If the Wife's Goods can be taken 
in a common Execution, they may be taken in Execution 
under a Commiſſion of Bankruptcy. The Queſtion is, be- 
tween the two Sets of Creditors; not between the Huſ- 
band and Wife. And the Cuſtom is for the Benefit of Com- 
merce, by multiplying Traders. As to ſaying, if the Huſband 
can intermeddle and put an End to the Trade, the Aſſignees 
may do ſo too; I think, tne Huſband cannot intermeddle, ſo 
as to defeat the Creditors of the Wife. As to the Bankruptcy 


of the Wife; that is a n of the Right to Trade. 
3 The 
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The Cuſtom does not 1ddend extend to all marital Rights, but 
only to thoſe that belong to the Trade: It extends to thoſe 
Debts, which are contracted in the Courſe of her cuſtomary 
Trade. | 


Tates Jaſtice. 


It is impoſſible to read the Cuſtom, without drawing from it 

the Concluſion contended for, by the Plaintiffs. Bro. Cuftom. 3. 

Cuſtom of London may be pleaded in Bar. While the Cuſtom 

is executory, it can only be alleged, in the Mayor's Court; 

when executed, it may be pleaded in any other Court. 

The Huiband has a Right to ſeiſe his Wife's Property, when 

he pleaſes; yet ſubject to the Cuſtom, ſo as not to defeat her 

Creditors, who may follow the Effects, into the Hands of the —_— 8 
Huſband. And I think, the Coertion of the Huſband would: | 
excuſe Her, from any Crime or Felony. 


Alon Juſtice. The Reaſon on which this Cuſtom is founded 
was well diſcuſſed, a few Years ago, in C. B. in a Cafe, upon 
the Cuſtom of the Manor of Harwell Berks. It is grounded on 
the Conſent of the Huſband. This Conſent does not extend to 
thoſe things, which do not concern her Craft. Bankruptcy is 
only a Statute Execution. The Afiignees ſtand in the Huſband's 
Place. If they are intitled to the Surplus; they muſt come 
in, after the Creditors of the Wife. \ 


— 


Poſtea to the Plaintiff. 


Zouch Leſſ ice & Abbot and another Grainf Parſons, 


SC. u 23 
I N Ejectment a Special Cale. AS 2 , 1 


Jobn Bicknell, ſeiſed in Fee, by Indentures of Leaſe and Re- Conveyance 


1 3 
leaſe 24th and 25th March 1750-51, conveyed the Lands in . 
Queſtion, to Milliam Cook and his Heirs, by Way of Mortgage — Fr 


for 280 J. William Cock died, leaving John Lamb Cook an In- voided by his 
fint his Son and Heir, and his Widow and ſaid Fohn Lamb Iſai. 
Cos his Executors and refiduary Legatees. John Bicknell the 2 * * 
Mortgagor afterwards brought the Title Deeds to one Williams „. 
| | . | "a an AU. ITY. Gl 
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an Attorney, to procure 400 J. to pay off ſaid ee and 
for other Purpoſes; who procured it of the Leſſors of the 
Plaintiff: And, by Leaſe and Releaſe 29th and zoth June 1761, 
the ſaid John Lamb Cook (then an Infant between 16 and 17 
and Elizabeth Cook the Widow, in Conſideration of the 280 /, 


and ſaid Bicłnell, in conſideration of 120. releaſed and con- 


firmed the Premiſſes, to the Leſſors of the Plaintiff and their 
Heirs, to ſecure ſaid 400 J. Williams, when he drew the Deed, 
apprehended the whole 280/. to remain due to the Cooks; but, 


in fact, only 109 J. thereof remained undiſcharged, the Reſidue 


having been paid off, in the Life- time of William Ccoh. Bick- 


nell amet in Poſſeſſion, from the Time of his Mortgage | 


to William Cook, and in 1756, mortgaged the ſame to Thomas 
Thorne, for a Term of Years, to ſecure 200/; and Thomas 
Thorne, in March 1762, aſſigned the ſame to the Defendant Par- 


ſons, in Conſideration of 228 J. the Principal and Intereſt then 


due. But, before the ſaid Aſſignment, Williams, the Attorney 
for the Leſſors of the Plaintiffs, gave Notice to the Defendant, 
of their Mortgage in Fee. On 27th March 1764, two days 
before the Aſſiſes, John Lamb Cook (being ſtill an Infant un- 
der 20 Years of Age) made an Entry on the Premiſſes, in or- 
der to avoid the ſaid Leaſe and Releaſe of 1761, to the Leſ- 
ſors of the Plaintiffs. Qy. Whether the Leſſors of the Plain- 


tiffs have a gn, to recover the Premiſſes ? 


Lad Mansfield chief Juſtice, dnlieared the es of the 
Court. 2 | 1 | 


The Merits will turn on twe Queſtions : 1ſt. Whether this 
Conveyance bound the Infant? 2d. If not, Whether the De- 
fendant can take advantage of . 


1ſt, Miſerable indeed would be the Condition of Infants; in 


: reſpect of themſelves, if they can do no binding Acts; and, in 
reſpect of others, if they were bound by none. The Law, at 


the ſame Time that it protects the Imbecility of Infants, permits 


many of their Acts to be binding. If an Infant, does a right EE 


Thing, which he was compellable by Law to do, his Act is 
good: as if he makes equal Partition, pays Rent, admits Copj- 
holders, Sc. Co. Lite. 172. 4. 9 Rep. 85. Conney s Caſe 2d 

„ 1 Reſolution. 


* 
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Reſolution. Held, by Forteſcue Chief Juſtice. - 18 Mew: 6. 


That an Attornment of an Infant is good, though he is not 


compellable to Attorn. Co. Lite. 315. 6. S. P. The Reaſon 
is manifeſt ; Becauſe a Right and lawful Act is not within the 


Reaſon of the Privilege. In Holt and Ward. Stra. 937. If an 


Infant of 15 could have been compellable, in the Spiritual 


Court, to perform a Promiſe of Marriage, it would have made 


it a binding Contract; and therefore Civilians were heard, to 


that Point. Another Rule is, that Acts which do not affect 


an Infant in point of Intereſt, but are only the Execution of an 


Authority intruſted to him, are binding. Such as, Preſentation 


is a Shield, and not a Sword. It ſhall protect them from 
Fraud and Oppreſſion; but ſhall not be turned into an Of- 


fenſive Weapon, to aſſiſt Fraud and Oppreſſion. 2 Leon. 108. 


Cro. Eliz. 124. In the preſent Caſe, the Fee deſcended as a 


Pledge for the Money borrowed : The Infant had no benefi- 
cial Intereſt : he was bound, in Juſtice, to reconvey upon Pay- 


ment : That Payment has been made, to the proper Perſon. An 


Adult would have always been compellable to convey ; and 
ſo are Infants, by the Statute, 7 Anne. The Money was paid 
by the Plaintiffs ; who have alſo, on the Faith of this Convey- 


ance, advanced a further Sum. The Infant's Conveyance is 


to a Church, Sc. A third Rule is, that the Privilege of Infants 


merely matter of Form. Suppoſing it avoided, he would now + 


be compelled, to make it over again, It is clear that he is ex- 
preſsly a Truſtee : The legal Eſtate is in him, as a mere ſtran- 


ger. The Plaintiffs have in Point of Time, the prior Equity; Gen. Heh wif 


and, even had the Defendant been prior, yet his parting with 2048, 


the Title Deeds would have poſtponed him, to the Plaintiffs. 


Therefore we are all clear upon hi firſt Point, That this 


Conveyance bound the Infant. 


| 2d. But, ſuppoſing it did not, then whether the Defendant 
could take Advantage of it's Imperfection, depends upon two 


Points. 1ſt. Whether an Infant's Conveyance, by Leaſe. and 


Releaſe, be in general void, or only voidable. 2dly. If voidable 
ny, whether this N of the Infant avoided it. 


1ſt. Perkins, & 12, ſays, All Deeds of an Infant which take 


Effect by manual Delivery are only voidable. Bro, Dum fuit 


Vol. I. 7 „ 


Co 2 ſev : 
6. This was in the Caſe of a Parol Leaſe, made for the Infant's 
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: 


infra ætatem. 1it. Grant of a Rent by Infant, only voidable. 
There is no Difference between a Feoffment and any other 
Deed, which conveys an Intereſt. Both are equally ſolemn. 
Littleton, 8. 259, makes no Diſtinction, in cafe of Infants, 
2 Inſt. 67 3. Bargain and Sale, inrolled by an Infant, is 4 
nied to be matter of Record; but the Infant may avoid it. The 
Caſe of a Feme Covert is different; for her Writing, ſealed, 


and delivered, has only the Form of a Deed, and ſhe may 


plead, Non eff Factum. Periins, $. 154, is clear that the Deeds 
of a Feme Covert are void ; of Infants, only voidable. Two. 
Objections to this were made, at the Bar. 1ſt. That Leaſes 
by an Infant, on which no Rent is reſerved, are merely void. 
2dly. That a Surrender by an Infant is abſolutely void. As to 


the firſt Point, there are many obiter Sayings to that Effect; 


but no Caſe that has been adjudged, upon this ſingle Ground, 
Humfreſton s Caſe. Moor. 103. 2 Leong, 216. comes the neareſt 
to it. It is there ſaid to be void? by Vray and Soutbcote. 


12 
F110 277 4 Benefit, to try his Title. But Reaſon at laſt prevailed, againſt 
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, artificial Refinement. There may be many beneficial Reſer- 


| " vations, without a Rent; and Rent may be reſerved, and yet 


, 


4 the Leaſe be prejudicial to the Infant. What ſeems deciſive 8 


is, that the Leſſee cannot avoid ſuch a Leaſe; and therefore it 
is not ab initio void. As to the other Point. Lloyd and Gre- 


gory Cro. Car. 502. V. Jones 405. cited to prove it. Croke 


ſtates the Doctrine of the Surrender being void, becauſe of In- 
fancy. Jones ſays, that the Surrender of the firſt Leaſe being 
only to take a ſecond, which was void by Statute 13 Elis. 
the Surrender was therefore void. Fones is certainly right. 
But it appears, in 1 Roll. Abr. 728, that a ſaying to the ſame 
Import was dropped, at the Trial at Bar; which probably 


confuſed Croęe. | 


N. B. Rolle agrees with Croke, that. this was the Point, 
« upon which the Court after ccards ods the 8 rs 
Verdict. a 


Thompſon and Leach 3 Med. 311, has been cited to ſhew, 


that nothing but the Feoffment of an Infant is voidable; all 


other Deeds are void. Put, in Palm. 254. This Doctrine is 


otherwiſe 
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otherwiſe held. The Compariſon between an Infant and Nn 


Compos is not juſt; but, ſuppoſing it ſo, there is no Inſtance, 


in which the Surrender of a Non Compos has been held to be ab- 


ſolutely void. It indeed a new Caſe ſhould ariſe, wherein it 


might be more beneficial to an Infant to make his Deed void- 


able than void ; this would be Ground enough, to make it an 


Exception to the Rule. But, be the Point, as to the Solemnity 
of the Deed, as it may; it is not neceſſary, upog the preſent 
' Caſe: For we are all of Opinion, that the Matter of the pre- 


ſent Deed is ſuch, that at moſt it can only be voidable. 


2dly. Whether the Entry of the Infant avoided it? In 
Feoffments made by an Infant, it is clear, that though during 
his Minority, he might enter to maintain his poſſeſſory Right; 
yet the Feoffment itſelf remained good, till avoided by him 
at full Age. An Infant cannot bring a Dum eſt infra ætatem, 


during his Minority; becauſe his Election, when he comes to 


full Age, ſhall not be taken away. And the Defendant ſhall 


not, in the preſent Cale, make the Election for the Infant. 


Then we are clear, that che Leſſor of the Plaintiffs muſt 


recover; and well for the Defendant it is, that we are of that 


Opinion; for otherwiſe, in Equity he muſt have been finally 


defeated, and paid all the Coſts. It is happy when, conſiſtently 


with the Rules of Law, complete Jule can be done in the 


firſt Inſtance. 
p to the Plaintiff. 


7 


"The King 99 24 Mut Et ot urn Ca borg 


| NORTON nt others moved for an Informadial in the 
/ 


Nature of Q Warrants, to ſhew, by what Authority the 
Defendant held or encouraged a Market for Cattle, on every 


other Wedneſday, at M, akcfield in Yorkſhire. 


Wedderburn and others ſhewed for Cauſe, that this was no 


Market; but only a voluntary Place of Sale, much for the Con- 


venience of the Country, and had no Privileges as franchiſed 
Markets have. And that, fince the Statutes 3 & 4 V. & M. 


and 9 Anne, the Court cannot grant an 1 Information in the Na- 


) ture 
1 ä : | 


Information 
in nature of 
Quo Warran- 
to will not lie 
for encourag- 
ing the Ex- 
erciſe of a 
Franchiſe. 


Ju. Whether 
* will lie for 
holding a 
Fair or Mar- 
ket? 
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ture of Que Marranto, for exerciſing ſuch a F ranchiſe; but only 

againſt Individuals, claiming F aid in Corporations. If 
any ſuch Power lodged any where, it is in the Attorney General. 
And they cited Lord Raym. 1409. Stra. 1161. 1213. 3 Mod. 
127. Salk. 374. 2 Show. 201. Tremaine, 409. 2 Inst. 282. 
Cro. Fac. 259. 2 Hawk. 262. ſe. 7. & 9g. and 1 Sid. 86, 


Lord Mansfield Chief Juſtice. If it were neceſſary to form an 
Opinion, whether this Court can grant Information in Nature 
of Quo Warranto for holding a Fair or Market; I ſhould deſire 
time to conſider of it. The only Queſtion would be, whether 
before the Statute V. 3. the Coroner uſed to file ſuch Infor- 
mations. If he did, the Act does not take away the Power; 
if he-did not, the Act does not give it. No Inſtance has bens 
produced of any Informations in nature of Quo Warranto, before 
the Stat. of Qu. Anne, unleſs filed by the Attorney General. 


But this is not neceſſary to be now determined ; becauſe 
this Rule cannot be now ſupported, under the Circumſtances of 
the * 


The C TE ge 1s, for holding, or promoting and encouraging the 
holding. No Information in nature of Quo Warranto, can be, 
for promoting and encouraging. But the Rule could not other- 
_ wiſe have been adapted to the Caſe. For, 


2dly. No Perſon is charged with claiming a Right to hold. 
The Duke of Leeds is the Lord of the Manor. The Soil belongs 
to the Truſtees of the Charity School. Neither of theſe are 
before the Court. If it be any Offence, it is an unlawful Aſ- 
ably; no Uſurpation of ** Franchiſe. 


Wilmot Juſtice. In the Civil Law, Fur Nundinarum oritur 
a Principe; quia, ubi eft Multituds, debet efſe Rector. This 
the Ground of Prerogative, i in granting Fairs and Markets. The 
Writ of 2A Warrants, was the uſual Way of trying this Fran- 
chiſe, antiently : But when Eyres were dropped, this Writ was 
diſuſed. If it were not for the King and Hertford, 12 M. 3. 
I ſhould not Doubt, but that this Court has no Power, to grant 
ſuch Information as deſired; But that ſc S my Judg- 


| ment, 


n 
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ment. An Action may be brought, by the private Owner of any 


Market that is injured; notwithſtanding the Crown may have 
iſſued a Writ of ad quod Damnum, and, upon the Return, 


granted the Franchiſe. 


| Yates Juſtice ſtrongly inclined againſt the Power of the 


Court, but gave no determinate Opinion. 


Aſton Juſtice, I have a Note, that in 14 Geo. 3. Lee Chicf 


Juitice ſaid, that Informations in nature of Quo Warrants are 
never granted. for Markets or Fairs, unleſs where Tolls are 


claimed. 


7 


Rule diſcharged per tot. Cur. 


The End of Michaelmas Term 6 Geo. 3. 1765. 
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Hilary Term 


6 Geo. 3. 1766. In the Exchequer. 


— — r 


— 


The Caſe of the London Wharfs. 


N 1762 the King, upon the Application of the principal wharf mußt 


j Merchants of London, in number about 800, iſſued a Com- 


miſſion to certain Perſons therein named to aſſign and ſet out 
fit and convenient Places, for extending the preſent legal Wharfs 


in the Port of Londen; upon a Suggeſtion, that the preſent Wharfs 
were not ſufficient for the purpoſes of Trade and Navigation. 


24 January 1763, they returned a large Extent of Ground, in- 


Vo L. 4. . cluding 


881 | 


be aſſigned i 
open places 


— 
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cluding the Tower Dz##ch, or fo much of it, as his Majeſty 
ſhould | not think fit to referve, for the public Service. 11 
February 1763, This Return was quaſhed by Conſent, in this 
Court, for Uncertainty ; but the Court were clearly of Opinion, 
that the Expedience of an Extenfion was wholly in the Breaſt 
of the Crown. After many Hearings before the Lords of the 
Treaſury, and Diſputes with the Commiſſioners of the Cuſtoms, 


7 March 1705, another Commiſſion iſſued, which impowered 


the Commiſſioners to aſſign a certain Spot, in the Pariſh of St. 
Katherme's between Trongate Stairs, and the King's Brewhouſe, 
for this Purpoſe; ſuch Extenſion being neceſſary and expedient, 


The Commiſſioners, 19 April 1765, return and aſſign a Part 
of the ſaid Spot, ſetting forth it's Situation and Dimenſions, 
to be fram thenceforth legal Wharfs, on condition they he 
cleared in ſuch a Time, and make many Regulations, for the 
Benefit of Trade thereon. In Eaſter Term 1765, Application 
was made to the Court, to ſtop the Filing of the faid Return, 
till all Parties could be heard upon it; and accordingly, the 
Caſe was argued, on two ſeveral Days in Trinity Term, by 
Comyns, Huſſey, Sir Anthony Abdy, Eyre Recorder of London, 
Coxe, Madox, Cooper, Harriſan, and Dunning, for the City of 
Londsn, the Proprietors of the old legal W harfs, the Propri- 
etors of Sufferance Wharfs, and the tene of St. Ka the- 
rine's, who all deſired the Commiſſion and Return to be quaſhed; 
and by Blackftone and Wallace for the Merchants and Commit- 
fioners, who prayed the ſame to be fied and allowed : The 


Attorney and Solicitor General likewiſe attending, to maintain 


the Rights of the Crown, if they ſhould be impeached ; but 
they declared themſelves ſatisfied, with the Defence made by 


the Merchant's Counſel. And, as the Argument was very diffuſe, 


it may ſuffice to abridge that Defence, which ſtates the ſeveral 
Objections ' made by the nine Counſel who oppoſed the Com- 
miſſion, though for different Parties, and * different Grounds 


of Intereſt. 


They conſidered, iſt. The Power of appointing Wharfs and 
Keys at the Common e and * it was altered by Act of 
Parliament. | 


44 The 


-_- 
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24. The Objection to the Legality of the preſent Commiſſion. 
zd. The Objections to the Return. 


1ſt. By the Law of Nature and the Civil Law, the Shores of 
the Sea and navigable Rivers were free and open to every body. 
But in all Nations which have built their Policy on the Feodal 
Law, ſack Shores, and the Tolls arifing from landing thereon, 
have always. belonged to the Sovereign, as a Branch of his 


Royal Prerogative. Crag. 1. c. 15. ect. 15. Feud. J. 2. £56. : 
in England, the King is bound, of right to defend his King- 


dom againſt the Sea, as well as againſt Enemies. F. MB. 
113. 


And therefore, before the- Statute 6 Hen. 6, he was impow- 
ered to grant a Commitizon of ' Sewers, at the Common Law. 


10 Rep. 141. And, if Lord of all the Shore, a fortiori of Ports 


and Havens ; which are the Inlets into the Kingdom, and the 


Gates of the Realm. Dav. 9. & 56. The King only can ap- 


point lawful Ports, for Ingreſs into, and Egreſs from, the 


Kingdom ; and therefore, in the 15th of King Jebn, Ships were 
fie for putting in, at a Place, which was no legal Port. 
Mad. Hiſt. Exch. 530. Beſides Reaſons of Polity, Reaſons alſo 
of Revenue conſpired, to eſtabliſh this Doctrine, in order to pre- 
ſerve the inherent fiſcal Rights of the Sovereign: Not the he- 
reditary Cuſtoms; for, though held to be due by Preſcription, 
Dyer. 165, and by Lord Hale, Hardr. 214; yet Lord Coke, 
2 Trft. 59, and Vaughan. 161, have clearly ſhewn, that even 


the demi Mark on Wools, &c. was granted by Act of Parlia- 


ment, 3 Edw. 1. and the ſame is acknowledged, in Stat. 25 
Edw. 1. But thoſe of a more early Date; as the Priſage and 
Butlerage of Wines, which are mentioned in Mag. Rot. Rich. 1. 
Mad. Hiſt. Exch. 526, 532. Whether theſe arole from mere 
Prerogative, or were granted in ſome great Council, can not be 
now aſcertained. But, in either Caſe, the Right of limiting Ports 


and Havens was neceſſarily conſequential to, perhaps coeval with, 


theſe Duties. The King's Cuſtomers reſided in thoſe Ports, 


and no Landing-places were allowed, but ſuch as the King 


aligned by Clmrtze,. or were ſo by Preſcription, which pre- 


appel a Charter. No Perſons can, at this Day, make a 
| new 


— 
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ne Port, without the King's Grant, or an Act of Parliament. 


of the Sea, and not in Creeks and ſmall Arrivals.” But 


——ů — 


A Court of Portmote is incident to a legal Haven, 4 [zf. 148. 
which muſt originally ſpring from the Crown. Henry VIII. 


granted many Franchiſes of this kind, in the Counties of An- 


gleſey, Flint and Caernervon. Stat. 1 Elis. c. 11. The King 
0 thus the Right of appointing Ports, Stat. 4 Her. 4. c. 20. 
was made, to ſtrengthen and confirm that Right, “ All mer- 
„ chandize ſhall be charged and diſcharged, in the great Ports 


* 


though the Crown had the Power of appointing Ports and Ha- 


vens; yet, when once appointed, it had not the Power of Re- 


ſumption, or of narrowing and confining their Limits: but if 
once thote Limits were eſtabliſhed, it became lawful to land, 


in any Part of ſuch Port or Haven. This introduced great 


Frauds upon the Revenue (by iktipping and landing at blind 
and unknown Wharfs and Keys. Molly. l. 2. c. 15.) to re- 
medy which, Stat. 1 E/iZ. c. II. was made. 


This reſtrains the Shipping and Landing of Goods, 1ſt. In 
point of Time, between Sun-riſe and Sun-ſet. 2dly. In point 


of place; viz. ſuch open places, as ſhould be appointed by 


Commiſſion, before iſt September 1559. The Miſchief was 
then the Abundance and Obſcurity of the landing Places; not, 
as at preſent, the Scarcity; and therefore, open Places are directed 
to be aſſigned. 


A Commiſion iſſued, 14th Tune 1559. and a Return, 28th 


Auguft 1559, appointing, ** the Places underwritten to be open 


e ]ading and diſcharging Places,” and all others to be aboliſhed; 
and many Regulations are therein made, hot mentioned in the 
Statute or Commiſſion. 
; : ; Þ 
In the Reign of Car. 2, theſe Reſtrictions were found to be 
too narrow, but could not be unlooſed, but by the Legiſlature; 
and therefore, by Stat. 14 Car. 2. c. 11. ect. 14, Power is 
given to the Crown, from time to time, to aſſign by Commiſ- 
lion, „All ſuch further Places, Ports, Members and Creeks, 
„ as ſhall be lawful for landing and diſcharging Goods.” And 
alt Perſons are prohibited to land or diſcharge Goods, &c. 


but only upon ſuch open Place, Key, or Wharf, as ſhall be 


4 - - 5 #6h 


Hilary Term 6 Geo. 3. - Exch. 


585 


* fo aligned,” unleſs by ſpecial Sufferance from the Commiſ- 
ſioners of the Cuſtoms. This reſtored to the Crown its antient 


Right of Appointment of Keys and Wharfs, as Members of 
Ports. and Havens, ſo as it be done by Commiſſion, and not, 
as formerly, by Letters patent, &c.. In 1667, the preſent 


legal Wharfs between the Tower and London Bridge, were aſ- 
ſigned, by Commiſſion, and the Return ratified, by Car. 2, 
31 Auguſt, 00s and by Fac. 2. A. D. 1686. 


As Trade increaſed, a further Extenſion grow neceſſary. 


5 This gave Riſe to the Suſferance Wharfs on the Surry Shore, 


allowed by the Commiſſioners of the Cuſtoms. The Inconve- 
nience of theſe is, that they exact double Fees, that all Com- 


modities (Tobacco in particular) are not allowed to be landed 
there, and Frauds are more eaſily committed on the Revenue, 
for want of due Regulations. This occaſioned the preſent Com- 


miſſion: the Execution of which is now oppoſed, iſt. By the 


| Owners of both the legal and Sufferance Wharfs, The le- 
gal Wharfingers ſay, that their Wharfs, being 1500 Feet 
in length, are fully ſufficient for the Trade: the Sufferance 
Wharfingers ſwear, that theirs, being 12,000 Feet, are alſo in 


general Employment. The latter Allegation deſtroys the firſt; 


and is alſo a Proof of the Neceſſity of more legal Wharfs. The 


legal Wharfingers ſay, that if the preſent Spot, being 750 


feet, be converted into Wharfs, the old ones will be deferted; 
and yet they are not deſerted now, when 12, ooo feet of Suffer- 
ance Wharfs are employed. If this Allegation be true, it only 
proves, that the new Wharfs will be more convenient to Trade, 


than all the old ones put together. The old legal Wharfs are 


not to be aboliſhed; and the Sufference Wharfs may ftill re- 


main, if thought neceſſary, by the Commiſſioners of the Cuſtoms. 
2dly. The City of London complains, that, by an Extenſion, 
the Liberties of the City will be violated ; their Package and 
Scavage eluded ; their Porters and Carmen ruined, and Chrft's 
Hoſpital, which licences the Carmen impoveriſhed. But their 


Package and Scavage Duties extend to the whole Port of London; 


their Porters and Carmen will be equally employed as others, 
if they work at the ſame moderate prices; and the Sufferance 


Wharfs, which alone will be reduced by this Extenſion, are 


ah out of the Libertics, and Non-Freemen are conſtantly there 
e © employed. 
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employed. 2dly. The Tahabitancs of Se. Katherine's Proceed 


merely on a Miſtake ; that their Houſes, fituate on the Spot af. 
ſigned, are to be taken from them, by this Commiſſion. But 


it is optional, not compulſive; beneficial inſtead of a Grievance, 


their Ground can not be turned into Wharfs, Without their 


Conſent; but, if they can agree on Terms, they may have the 


Privilege of Wharfs, which before they were not capable of 
having. The Objections therefore of Hardſhip and Inexpe- 


dience are ill founded; though neither the Commiſſioners nor 


the Court are Judges it. The Crown, the only legal Judge, | 


has already determined that 2 | 


But, 2. The legal Objeftion to the Commiſſion "re, 


| . That no new Commiſſion can iſſue, but in ſuch Caſes, 
where none has iſſued before; or where the old Wharfs are be- 


come unfit and uſeleſs. The Solution is, This ſtrikes at the 


Root of all Commiſſions of Extenſion. The Wharfs may be 


unfit, for want of Room as well as from actual Decay. Beſides, 


theſe Words are mere Inducement in the Preamble, and not 
Part of the enacting Clauſe. 


2d. The Commiſſioners are intereſted or partial; ſome of them 
having petitioned for the Commiſſion. Solution. If this were 
a Queſtion of Expedience, the Objection might have ſome Co- 
lour. But that is already decided. In Con of charitable 


Uſes, Perſons intereſted cannot be Commiitioners ; but Com- 


plainants, as ſuch, are not excluded. No Charge or Sufpicion 
of Intereſt, in the Place atiigned. Eight only are under this 
Predicament, as Petitioners. There are, beſides, the great Of- 
ficers of State, of the Cuſtoms, the Lord Mayor, and twelve 
Aldermen and Collectors of the Cuſtoms, of the Quorum. This 
is a ſufficient 9 againſt all Fraud or Bias. 


2d. foe Commiſſioners are deſcribed by their Offices, not 


their Names ; and the Court cannot. take judicial Notice, who 


thoſe Officers are. Solution. No Pretence, that in fact any 


Man has acted, without being in the Office named. This 
Objection would vacate the higheſt Commiſſions in the King- 


dom: The Commiſion of the _ 18 often directed to the Of- 
| | hier, | 
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| ficer, not the Man. It has caves the Sanction of Legiſ- 
lature, in + the: Act of e 


ab. The Commiſſion has determined the Expedience of an 
FExtenſion, and has not left the Commiſſioners to judge of it. 
Solution. The Commiſſion of Car. 2. declares, that the Keys 
and Wharfs, mult of neceſſity be altered. This a cotemporary 
Expoſition, and a Precedent. Beſides, the Court have deter- 
mined this Point, on the former” n 


5th. The Commiſion 1s, to appoint fit and convenient Wharfs 3 


whereas the Act of Car. 2. ſays, that the Appointment ſhall. 
be, of /awful Wharfs. Solution. The Word /awful, mult . 


mean ſuch, as ſhould hereafter be made ſo. Otherwiſe, if 
none could be appointed, but ſuch as were /awful before the 
Commiſſion iſſued, there never could be an Extenſion. Be- 
fides, this is warranted, by the Precedent of Charles the Se- 
cond's Commiſſion. | 


6th. The a tad determined the particular Spot, and 
left nothing to the Diſcretion of the Commiſſioners ; whereas 
the Word, afign, implies an Election. This is illegal and 
contrary to all Precedent ; particularly, that of Dover Harbour. 
5 Geo. 2. Solution. Dover Caſe might be proper to be left at 
large; but it does not follow from thence, that all others 


muſt follow it. It is improper, to give the Commiſſion a Power 


to go all down the River, or to the Kent or Surry Shore. A 
limited Diſcretion is proper. So, in 19 Car. 2, confined to 
the Cuſtom-houſe and Places thereabouts. Here, they have a Diſ- 
cretion, to take the whole or any part of the Ground deſcribed. 


7th. The Commiſſion hath departed from the Powers of the 


Statute Car. 2, in not directing the Commiſſioners to aſſign 


hen Places. Solution. Deferred, till the next Head of Obtec- 


tions is conſidered; VIZ. 
3 Legal Objections to the —— 
2 It is uncertain, becauſe it has not ſtated, whether the 


| Groung be open, or covered with Buildings. 2d, It has in 
| fact 
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fact aligned a Spot, which 1s, in part, 1 with Building s. 
Solution. Not neceſſary to ſtate the Fact; becauſe i Immateri al, 
in point of Law. This Conſtruction would be deſtructive of 
the Powers of the Act. There i is no place abſolutely open, in 

the Senſe contended for, within two Miles of the Cuftom-bouſe. | 


But, whatever be the Senſe of the Word open, it was meant 
for the Benefit of the Revenue; and therefore the Objection 


does not lic in the Mouths of the e Opponents. 


The Statute of Car. 2. does not require the Places to hs ao.” 
when aſigned; but only, when zſed. The Word is purpoſely 


dropped in the firſt Clauſe, and taken up in the ſecond. Con- 
'venience of Situation is the only thing to be regarded, at the 


Affignment ; the other Qualifications are Conditions previous to 
the e. The Commiſſion and Return do not conſtitute a legal 
Wharf, without the Owner's ſubſequent Conſent to clear away 
his Buildings. Beſides, open does not always fignify un- 
covered, but free of Acceſs. Open Fair, open Market, open 


Court. Eſcheaters ſhall fit in convenient and open Places. 


Stat. x Hen. 8. c. 8. feet. 3- Sheds, Sc. are neceffary to preſerve 
Goods, yet would make a Wharf illegal, in the Senſe now con- 
tended for. In the Commiſſion for Eft Comes, 32 Car. 2. 
Part of a Storehouſe and Shed aſſigned. The Return 1 Elz. 
ſuppoſes Houſes to be ſtanding at the Aſſignment, by ordering, 
that no Stranger ſhould be ſuffered to inhabit thereon, after 


* after” 1560. And it particularly aſſigns the Ground, on which 


the Bridge- bouſe then ſtood, this is the co- temporary Expo- 
fition. | 


3d. The Place aſſigned is unfit in it's ordins State. Saus 
part of it cannot be rendered of the intended Width, without 
encroaching on the River. And the Aſſignment muſt be ablo- E 


lute at the Time, and not on condition, that the Place be 


aftewards rendered: fit.. Solution. The only Queſtion is, if the 
Situation be fit and convenient. The Encroachment has been 


already tried, and adjudged to be no Nuſance, in the Caſe of 


Trongate Wharf. All Aſſignments of new Wharfs muſt be 


conditional. The Owner will not lay it out, and build a Key, 


Sc. till he is certain, that it will be allowed. In the Re- 


I turn, 
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turn 19 Car. 2. Dice Key and Sommers Key are, in the ſame 
Manner, conditional. | 


4th. A Duplicate of the former Certificate ſhould have been 
laid before the Commiſſioners according to the uſual Practice. 


Solution. It may be convenient; but the Omiſſion would 


not be fatal, Beſides, it appears they had it; for they refer to it. 


5th. Part only of the Ground mentioned in the Commiſion 
is returned to be fif : The Reſt ſhould have been returned unfit. 


Solution. The Commiſſion requires, only that Part to be re- 


turned, which is found fit and convenient, not that which is 


unfit. When a general Commiſſion iſſues to eſtabliſh Wharfs 


in a Port, muſt the Return be ſtuffed, with the Names and | 


Denen of every improper Place? 


6th. The Cowmiſßon is exceeded, by making Regulations. 
No ſuch Power given in this Commiſſion, though there was 
in that of Cha. 2. And even in that it was illegal, as not be- 
ing warranted by the Statute; but was "overlooked from the 


Emergency of the Times, being immediately after the Fire of 
| London. Solution. In Queen Eligabeth's Commiſſion there is 
no ſuch Power, yet Regulations are made by the Return. 


And the Omiſſion, in King Charles's Commiſſion, was perhaps 
the Reaſon, why the Return was afterwards confirmed by the 


Crown. But, if allowed to be beyond their Powers, ſtill theſe 
Regulations are no Part of the Alignment; but merely Mat- 


ter of . and men | 


7th. The Commiſſioners have declared all Keys unlieful, ex- 


cept thoſe contained in this and the former Certificate. This re- 


peals an Act of Parliament which eſtabliſhes the Wharfs above 
Bridge, which are contained in neither of the Certificates. 


Solution. Wharfs above Bridge are not within the Port of Lan- 


d;n : the Weſtern Boundary of which, by the Return 19 Car. 


2, is aſſigned to be London Bridge. And the Declaration of 
the 88880 Commiſſion is expreſoly confined, to all Places 


within the Port of London. Wherefore, upon the whole they 
prayed, that the Commiſſion and Return might be filed. 
. 5 7 | The 
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The Court 51 Time to conſider of i it till the — Term, 


and then | 


Parker Chief Baron delivered the Opinion of the Court. 


We are all of Opinion, that this Commiſſion is not well 
founded. The Deſignation of Ports is Part of the King's 


Prerogative. He might make Regulations therein by Com- 


mon Law in order to ſecure his Revenue: yet, without an 
Act of Parliament, he could not impoſe new Duties. To pre- 
vent Frauds upon the Revenue, the Stat. 4 Hen. 4. c. 20. was 
made; but this, being found inadequate, produced the 1 Eliz. 
c. 11. which reſtrains the Aſſignation of Wharfs and Keys, to 
open Places only. This was followed by 14 Car. 2. c. 11, 
which gives farther Powers, but expreſsly prohibits all Lad- 
ing or Unlading, except upon open Places. The Power of the 
Crown to iſſue this Commiſſion depends intirely upon theſe 


| Statutes; And we think that Power not well purſued. Not 
one of the Words, open Place, Key or Wharf, is uſed in this 
Commiſſion. It is therefore materially different from all for- 


mer Precedents. And, as it does not purſue either the Power 
or the Precedents, it is not warranted, and muſt be quaſhed. 


The Return itſelf does not find the Spots aſſigned, to be open 
Places: And Lord Hale (in a MS. in Lincolns-Tnn Library) lays 


it down, that private Houſes cannot be aſſigned for Wharts. 


The Commiſſion and Return were quaſhed. 


The End of Hilary Term 6 Geo. 3. 2766. 
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Eaſter Term 


6 Geo. 3. 1766. In the King's Bench. 


Corporation of Colcheſter * Ccaber. Eo 52. 9 Din 5 fb, 45 ö 
Chil 2 Vs 11 - 20 3, | 


* : \ HE Corporation of Colcheſter, by a Series of illegal 
| Elections, was ſo reduced, that no ſubſequent Elec- 
tion of Magiſtrates -could be made, and was there- 
fore in common Acceptation diſſolved; and a new Charter was 
granted by the Crown. And now, upon an Action brought by 
the new Corporation, the Queſtion upon a Cale reſerved was, 


| whether the new Corporation ſucceeded to all the Rights of the 
old one. 


Lord Mansfield Chief Juſtice. The Fact has, and may often 


happen, that, by Judgment of Ouſter againſt Perſons illegally 
elected, no regular Election can again be had; and the Cor- 
poration is commonly ſaid to be thereby diſſolved. But till 
this Caſe it was never doubted, but that, by a new Charter, 


it was revived ; unleſs where there is a Change in the Name 


or Conſtitution ; and even there, it has been determined to be 


being diſa- 
bled to ad 


and therefo 4 i 7 I 
S 4/b28 


accepting a 
new Charter is 


, Que 


0: be 27,, lb, 


and, after 
ſuch Accept- 


ance, is the. 


ration as be- 
fore. 


fill the fame. It now comes on without a Dictum in the 


Books, by way of Authority, to ſupport the Doubt: But it 
is ſaid to be meant, as a Ground for an Application to Parlia- 
ment, to determine, that what ſhall here be determined to be 
Law, is unjuſt and ought to be remedied. If ſuch an Appli- 


cation ſhould be neceſſary for this Corporation, the Remedy 


ought to be univerſal, and extend to all Corporations. But I 


am of Opinion, that the Corporation is not diſſolved, but only 


deprived of it's Magiſtracy. The Freemen are ſtill intitled to 


their Right of Common, to Votes for Members of Parliament, 
Cc. Theſe Privileges are not loſt, by the Ouſter of a Mayor. 
Sn : Sir 


Pros 
2 


ſame Corpo-C 


WY 
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Sir James Smith's Caſe, in Shower and 4 Mod. is in Point, 
The Corporation is rather in Abeyance, when it cannot act, 
than diſſolved, and may be revived by a new Charter, 


——ů— 


Wilmot Juſtice. When a Corporation accepts a new Char- 
ter, it remains the ſame as it did before. Haddocꝶ's Caſe, 
Raym. 43 5 Caſe of Scarborough. 3 Lev. 2 37. If the Cee: 
poration were diſſolved, the Lands would revert to the Donor , 
and the King, by his new Charter, could not diveſt thoſe Rights, 
and regrant them to the new Corporation. But, if only Sr 
mant, no ſuch Inconvenience follows. | | 


Yates Juſtice. Of the ſame Opin; and cited Luttere? $ 


: Caſe. 4 Rep. 86. Caſe of Wells. 1 TZutw. 508. 


Alen — Of the ſame Opin 


. Lord Manifeld Chief Juſtice. The Statute of the II Geo. 1 


PA oo, a conſtitutional Jealouſy, that, if Corporations 


could only be revived by the King's Charter, it might be in 


the Power of the Crown, to garble all ſuch Corporations, 
Therefore, the Act puts it in the Power of the Body, to re- 


vive themſelues. 


Poſtea to the Plaintifh | 


„ * '* WA 79 75 Ecclefal Bierlow again Wardow. 
2 


Sele a. 


Pariſh Ap- 
prentice may 
agree with 
his Maſter to 
cancel his In- 
tures at 21, 


* MUEL Wilſhaw and two Children were removed from 
Warſflow to Eccleſal. Order confirmed on Appeal, ſtating, 

That, the Pauper, S. Wilſhaw being 16 Years old, was bound | 

by the Pariſh, an Apprentice to Wm. Aſbfurh at Eccleſal, for 


though bound g Years: that he reſided there, under that Indenture for 5 


till 24. 


| Years; and, being then 21, he and his Maſter agreed to can- 


cel the Indentures, which was done accordingly. The Pau- 


per was then hired, for a Year, to Robert Meller of Warſſow, 


and ſerved there for a Year, under that "Hiring, and received 


| his Year's Wages, and has gained no Settlement fince. Ob- 
jected, that the Indentures could not be cancelled, without — 


. of the Pariſh. But by 
| Lord 


rd 
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Lord Mansfield Chief Juſtice. There is no Authority, that 


the Conſent of the Pariſh is neceflary for that Purpoſe ; neither 
is there any Reaſon. 


IWilmot Juſtice. The Reaſon, why the Act extended the 
Term to 24, was, that Pariſhes might put out Children, at 
leſs Expence; becauſe the latter Part of the Time is moſt ad- 
vantageous to the Maſter. Another Reaſon was, becauſe they 
could uot bind an Infant, beyond the Age of 21, without 


the Aid of the Act; which prevents ſuch Contract being re- 


ſeinded, without the Conſent of the Maſter. But the Act leaves 
the Parties, when both are of full Age, to act as they pleaſe. 


| Dates Juſtice. This is à ſtrange Objection, to come from a 
_#Paciſh not Party to the Indentures. 


Orders quaſhed. 


Carter againſt Bochm. ” i ( 77 1405 


| k CTION on a Policy of Inſurance, made at Cake 


gth May 1760, at 4 per Cent. Intereſt or no Intereſt, 
upon Fort Marlborough alias Bencoolen in the Eaſt Indies, for 


twelve Calendar Months, from iſt Ofover 1759 to iſt October 


1760, againſt any European Enemy. On 3d April 1700s: the 
Fort was taken by the French. 


Lord Mansfield Chief Juſtice, delivered the Opinion of the 


Court, on a Motion for a new Trial; the Jury having given 


a Verdict for the Plaintiff, who was Governor of Bencoolen. 


To impeach this Verdict it is inſiſted, that the not men- 
tioning certain Particulars, at the Time of Inſurance, was a 
fraudulent Concealment and vitiated the Policy* I ſhall there- 
fore conſider, 1. The Nature of Concealments. 2. Apply them 


to the preſent Con 


Concea!meat 
of private 
Facts, not of 
public Facts, 
cr Conclu- 
fions from 
Facts, will va- 
cate a Policy, 


itt. Inſurance is a Contract on Speculation : The fpecial 


Facts uſually lie in the Knowledge of the Inſured only. The 


Underwriter truſts to Him, thee: he conceals nothing, ſo as to 
Vol. I. rs ..” ME | make 
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make bim fer a wrong Eſtämute If a Concealment han- 
pens without any Wandels Intention, by Miſtake of the Prin- 
cipal or his Agent; till the Policy is void, becauſe the Riſk 
which is run, is not that which the Underwriter intended. 
So if the Underwriter knew, that the Ship was arrived, the 
Contract is void as to Him. But, aliud eff celare, aliud tacere. 


There are many Matters, as to which the Inſured: may be i inno- 
cently filent. 1. As to what the Inſurer knows, however he 
came by that Knowlege. 2. As to what he ought to know. 


3. As to what leflens the Riſk. An Underwriter is bound to 
know political Perils, as to the State of War or Peace, Ge. 
If he inſures a Privateer, he need not be told her Deſtination. 
And, as Men reaſon differently from the ſame Facts, he need 
not be told another's Concluſion from known Facts. The 4 
Queſtion muſt always be, whether, at the Time there was a 
fair Repreſentation, or Concealment of the Facts. 


2. As to the preſent Caſe: I had a Doubt on a former Trial 


on this Policy, whether an Inſurance by the Governor of a Fort 


was good, on the ſame Principle as the Caſe of Seamen's Wages. 
But Fort Mar/borough was only a Mercantile Factory, not a Mili- 
tary Fortreſs. The Objection was not inſiſted on, at this Trial. 


If it had, we are all of Opinion, it would not vacate the Po- 


| | licy. The Fort was only defenſible againit the Natives. It's 


only Security againſt European Force was the Difficulty of en- 


tering the Harbour. The State of the Fort was generally 


well known. There was no Apprehenſion of an Attack, till 


the French attacked Nattal in February 1760. It was taken 
21ſt April 1760 by Count 4 Eftaing piloted by Dutch Pilots. 


No Evidence of any ſuch Deſign, till the End of March 1760. 


The Governor turned all his Money into Goods, in the End 
of February 1760, and loſt much more than he inſured. At 
the Trial, the Defendants relied on ſome Letters, from the 
Governor to the India Company, and to his Brother; _ 


mating, that the French had a Deſign, the Year before, 


Have been concealed. But we think the Verdi& well founded. 


attack the Fort, and that he apprehended they might ar 


it again, and therefore giving Orders to inſure : Which was 


not communicated to the Underwriter. They relied alſo on 


the Opinion of the Broker, that theſe Facts ought not to 


The 


. 
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The Riſk depended on the Chance, whether any _ 
Power could attack the Place by Sea. Of this the Inſurer 


in London could judge better than Governor Cartar in the 


. Indies. The State of the French Marine was better known here 
than there. He inſures againſt the general Contingency of an 
Attack, by any European Power. No ſuch Defign exiſted in 
September 1759, when Orders were ſent to inſure. Conſider 


the ſeveral Concealments objected. 
iſt. He did not diſcloſe the Condition, the Place was in. 
The Underwriter knew the Governor himſelf inſured, and 


could not in Duty diſcloſe it. He therefore took upon him- 


ſelf the Knowledge of that Fact. But the Fort, it is ſaid, 


was not. in the Condition it ought to be. That Condition 
ought only to be, to reſiſt an Indian Force; it was notorious, 


it could not reſiſt an European Attack. Wherefore we are all 
of Opinion, that in this Point the Verdict is good. 


2dly. He declares in his Letters, that he imagined, that, 


as the French could not relieve their Friends on the Coaſt, they 


would attempt Fort Mar/borough. This was mere Speculation 
of the Governor, and not a Matter of Fact. 


zaͤly. That a Letter to Mr. Winch was concealed. What 


were the Contents of that Letter, does not appear. Taken in 


the ſtrongeſt Light, it is only ſuppoſed to be, an Intelligence 
of a Deſign to ſurprize it the Year before, but then dropped. 


It is ſaid, that, if the Inſured knows of a Deſign by a Priva- 


= to attack a Ship, the Concealment would be fraudulent. 
[ agree it. But not, if defigned a Year before, and dropped. 
A Defign, which had tranſpired and was dropt, was not likely 


to be renewed by a vanquiſhed Enemy. 


1 A e Objection is, that hs Governor - Hape 
ed a Dutch War, -and did not diſcloſe his Suſpicions, This 


. ariſes from political Speculation only, and need not be com- 


municated. It was therefore given up, at the Bar. 


As to the Opinion of the Broker: it was no Evidence; 


being merely 9 and formed, after the Event had hap- 
pened. 


I „„ 5 The 


— 
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The Governor's Behaviour appears to be fair in all reſpeds, 
His ſubſequent. Conduct ſhews that he thought the — 


improbable. 


If the Defendant's Objection prevails, the Rule againſt Con- 

= | cealment would be an Inſtrument of Fraud. He took the Pre. 
: | mium without aſking Queſtions, knowing, that, if ſach Con- 
cealment vacates the Policy, it was thereby void; and drew 
the Governor in, to ſuppoſe himſelf inſured, when he was not 
ſo. He waived the Objection then, and ſhall not now take it up. 

We may ſay of this Rule, as has been ſaid of the Statute of 
Frauds: It ſhall. not itſelf be turned into an Inſtrument of 


Fraud. | | | 
| N Nui, for a —_ Trial, diicharged, 


40 2465 2 254 Gulliver on the Peale of Taſker aſker again Burr 


990 2 . , 2 ie 
A Month's ti Kc E Loft HY Gr to A cite the roth of 


4 Notice not 
| . Aculahuficient, to 3 EY B. dies the 27th Auguſt. A. the gth September, 
Quit a Leaſe ; 13 5 „ 

| 9 ol from Year to Sives Notice to the Executor to quit, at the End of the Term. 
. . Quzry, If the Notice is ſufficient? The Court held clearly, 

an u. If the 

5 Party dies, that, in a common Caſe, it would not be ſufficient Notice; 

5 but in the Caſe of an Executor, they doubted. But Lord 


Executor? . Mansfield inclined ſtrongly, that the Nature of the Contract 
1 | | 4 12 ” being to hold from Year to Year, unleſs reaſonable Notice 
= 5 re 25 Avas given on either Side, and Notice not having been given 
1 in reaſonable Time; the Executor was bound to keep the 


4 . 28. 3 Farm, if required, another Year : And therefore, is at Liberty 
21M) kee it he,chulſes 
9 νοs Sb bes e ue 


BY ebm SF: / (£4: WET WMunchurch againſt South Kilworth. 
* 


os rag E. LIZABETH 7. anſur was ad from South Kikoorth 
ments by a = o Dunchurch. Order confirmed at Leiceſter Seſſions, 
Certificate 5 8 6 
Man no Part 

of the Pur- 

chaſe Money. 


Mule g. 


That Edward 7. anſur, the Pauper's Huſband, was certificated 
from Dunchurch to South Kilworth ; where he reſided, with his 


Wife and Family, till his Death, It 1 by Parol Evi- 
1 | dence 


wh | 


Dns, 


ated 


ns - 


Evi- 


ence 
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3 of the Fanper and her Jon (which was objected to, by 
the Reſpondents Counſel) That, 25 Years ago, the Pauper and 


her ſaid Huſband were joint Purchaſors of- a Houſe, Cc. at S. 
Kilworth, for 191; that Edward Tanſur laid out about 15 J. 
more to repair it, and built a new Shop, and was taxed at the 


Value of 30 J, and reſided therein to his Death: after which, 


the Pauper continued ten Months in Poſſeſſion, and then went 
to Service for five Years, and let the Premiſſes to her Son, for 
205. a Year; but declared, ſhe could have let it for 30s. to 
other Perſons: That the Pauper, when ſhe left her Service 


about three Years ago, returned to her Houſe at S. Kilworth, 
and ſoon after fold the Garden Place for 20 J. 3s. 6 d. and, 


by Deed of Gift, gave her Son Walter Part of the Yard, to 


build a Houſe upon. By Feoffment 8th November 1763, in 


_ conſideration of natural Affection and 10 /, ſhe granted the Re- 
ſidue of the Premiſſes to her Son Edward, to the Uſes follow- © 


ing; viz. As to two Chambers, to the Uſe of herſelf for Liſe 


ſans Waſte, Remainder to Edward in Fee; and as to the Re- 


ſidue, to the Uſe of Edward in Fee: And Edward covenanted 
to keep the Whole in Repair. The Pauper continued to 
dwell in her own Part of the Houſe, till ſhe applied for Relief; 


a and being told, that ſhe could not be removed to Duncburcb, 
\ while ſhe lived on her own Freehold, ſhe went out of her 


Houſe for a little Time, and went to her Daughter's Houſe in 
the ſame Pariſh, and ſet her own Chambers to her Son for 6 d. 
a Year; and was relieved at her Daughter's Houſe, by the 
Pariſh Officers about a Week, and was then removed. 


Lord Mansfield Chief. Juſtice, The Whole turns on the 


 fingle Point, whether this was a Purchaſe for 30 1. No Room 
for the Preſumption that it came by Deſcent, for the Contrary 


is found. There was no Fraud in removing from her Houſe, 
It was neceſſary to be done; elſe, ſne could have had no Re- 


lief: She muſt have ſold her Freehold. As for the Caſe of Al 


Saints and Bengoe, which was cited to ſhew, that Money after- 
wards expended ſhall be reckoned as Part of the Purchaſe; no 
Determination was ever had thereon. And I can not conceive, 
ſuch an Interpretation can be put on the Statute. If ſubſequent 
Events, and Money afterwards laid out, are to be taken in; 


all the Uncertainty would enſue, which was intended to be re- 


. „ | medied. 


2 EL 
PID. 


| : Fs > 
> ot. 3 
l toy: 4 9 
4 = k C* 
i * wy * 
oF : * | 


Woman, who. 


| Pariſh, in Operation. As long as ſhe continued in her Chamber, the Pa- 
_ whichſhe hasa 


had purcha- 


os Faſter Term 6 Geo. 3. K. B. 


ray he — 


A Fine, or medied. Yet no Doubt, but the Payment of a Fine or Mo- 
Money bor- | ; ; . N ; 
rowed on ney borrowed upon Mortgage is Part of the Purchaſe Money. 
Mortgage, 1s | | | | 5 
Part of the . | OE | 5 
PurchaſeMo- Wilmot Juſtice. A joint Purchaſe is a Purchaſe of the In- 
ney. 1 | . | 

| tirety to the Huſband and Wife. We muſt not enter upon 
A Pauper Queſtions of real Value. The only Touchſtone is, was 30 J. bond 


jor ee fide paid? © Subſequent Improvements can have no retroſpective 
Freehold, not riſh need not relieve her. Therefore, the very properly went 
1 out of it. And undoubtedly, ſhe might be removed from the 
1 % Pariſh, not reſiding in the Houſe which was her own. 
4 11 8 
W‚WT r PO 
| 5 þ oc the ſame Opinion. 
Aſton Juſtice. „ | 
Mi EY, „ Orders confirmed. 


| The End of Eaſter Term 6 Geo. 3. 1763. 


Trinity Term 
6 . 3.1 766. In the King's Bench. 


A. AM 


2 Itmin gton againſt Mickleton. 


LIZ A BETH Evans Widow was removed, from Mic- | 
| Heton to Ilmington. On Appeal, the Seſſions confirmed 
when ſole the Order, ſtating, That Theophilus Evans, being ſettled in 1/- 


Huſband of a 


led for less mington, about 1733 married ſaid Elizabeth (then Elizabeth 


nel Stanley) who, by Indenture 25 March, 1724, had purchaſed a 


gains a Set- 
tlement by Leaſehold 


marrying her, | LS ds . 
and then communicates that Settlement to his ſaid Wife. 


——_y 
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* 


— 


Leaſchold Tenement in Mickleton, for the Remainder of a Term 
of 1000 Years, at the Price of 6, and reſided thereon g Years. 
After the Intermarriage, the Huſband and Wife reſided thereon 
16 Years; when faid Theophilus died, leaving faid Elizabeth 
his Widow, who continued to reſide there till Chr:fimas 5 its 3. 

when ſhe ſold the ſame for 61. 


Ee per tot. Cur. "(ink the Authority of Kentiſpury and ,. C . * 7 396. 


Marwood. Hil. 29 Geo. 2.) This was a Settlement to the 
Huſband by his Intermarriage, and from him derived to his 
Widow; though, upon the Statute 9 Geo. 1. ſhe gained no 
Settlement by her Purchaſe, when originally made. And there- 


fore, | | | — 


The Orders were Reverſed. I 4 


Simon againf Metivier or Motivos. Af 5 22 J gu. v 277. 


9 NCI chef G. . . 3 ABliers. /G2/. All, 2 9000. ö 
ASE, for not taking away certain Drugs to the Value of Sales by — Z, 


tion, where 


110 J, which were bought by the Defendant, at an Auc- 
tion; and, having ſince ſunk in their Value, he refuſed to take gives in his 
them, and they were reſold at an under Price; and this Action e 2 


was brought, to recover the Difference. It appeared on Evi- Statute of 


dence, that, by the Terms of the Sale, if 6 d. was not ten- 2s. whether e. 3 to A 


dered, by the Buyer, the Goods might be put up again and re- — 6 2 
fold: \ That no 64. was paid; but that the Auctioneer took —_— 
down the Price, and Buyer's Name in Writing ; and that, after 1 pay” Hs V. : 
the Day of Bidding, and before the Day of Payment, the Goods Hes Dy 
were weighed off, to a Servant of the Defendant. | i} a fue - 11 


The Jury found a Verdi& for the Plaintiff, 


Stowe and Davenport moved, for a new Trial: Becauſe the 
Sale was void, by the Statute of F rauds ; being above the Value 
of 10 J, and no Earneſt given, or Note or Memorandum ſigned 
by the Party: And, becauſe there was no Mutuality in the 
Contract; for, as no 6 d. was paid, the Seller was not bound 
by it, and therefore not the Buyer. The Plaintiff might, and 
actually did, reſell the Goods, according to the Conditions of 


the Sale. N | 
> x Norton 


the Buyer G4 "" 


2 
— 
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Norton 1 Wallace ſhewed for Cauſe, That the Conditions of 


Sale, and the Auctioneer's taking down the Name of the Buyer 


and Price, are equivalent to a Note in Writing. That the 
Auctioneer was Agent to the Buyer pro tempore; that his giv- 
ing in his Name was an Authority to the Auctioneer, to ſet 
down the Contract. That the not paying the 6 d. was the 
Defendant's own Laches; of which he ſhall take no Advantage. 
That the Intent of the Statute of Frauds was, to ſuppreſs pri- 
vate fraudulent Contracts, ſupported by Perjury. No ſuch In- 


convenience in Sales by Auction; which are tranſacted in the 


Face of ſuch Numbers, that a Man cannot, by falſe Evidence, 
be made a Purchaſor, whether he will or not. That the Terms 


and Conditions of the Sale, when any one bids, are the Terms 


of the Bidder, as well as the Seller. The Buyer thereby accedes 
to the Terms propoſed, and ns bring an Action upon them, 
if not performed. 


| Lord Mansfield Chief Juſtice. 


The Queſtion is ſingly upon the Statute of Frauds ; whether 
the Contract is void, by the Provifions of that poſitive Law. 
The Object of the Legiſlature in that Statute was a wile one; 
and what the Legiſlature meant, is the Rule both at Law and 
Equity; for, in this Caſe, both are the ſame. The Key to the 
Conſtruction of the Act is the Intent of the Legiſlature; and 


therefore, many Caſes, tho' ſeemingly within the Letter, have 


| Routes to 


the Statute of 
Frauds. 


been let out of it; more Inſtances have indeed occurred in 
Courts of Equity, than of Law; but the Rule is in both the 


fame. For inſtance, Where a Man admits the Contract to have 


been made, it is out of the Statute; for here, there can be no 
Perjury. Again; No Advantage ſhall be taken of this Statute, 


to protect the Fraud of another. Therefore, if the Contract is 


executed, it is never ſet aſide. And there are many other general 
Rules, by way of Exception to the Statute. 


There are two Lights, in. which the ſr Caſe. may be 
conſidered. 


1ſt. Whether Sales by Auction are within the Statute. 


They 


a. 
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an——- 


tries, at the Date of this Statute. The Auctioneer is a third 
Perſon, who is, to many Intents, the Agent of both Parties. 
The Solemnity of that Kind of. Sale precludes all Perjury, as 


to the Fact itfelf of Sale. The Contract is executed, when 


the Hammer is knocked down. I remember a Caſe where ſome 
Sugars were bought at an Auction, and afterwards conſum- 
ed by Fire in the Auction Warehouſe; and the Loſs fell upon 


the Buyer. The Circumſtance of Weighing off is ſimilar to 


this, and very material in the preſent Caſe. And, according 
to the Inclination of my preſent Opinion, AuSions in gene- 
ral are not within the Statute. But, this is not neceſſary to 


be now determined; for, if they are within it, 


2d. The Requiſites of the Statute 4 well complied with. 
Every Bidding is an Acceſſion to the Conditions of Sale. The 
Name is put down, by the Buyer's Authority. No Latitude 
is left to Fraud and Perjury, from the looſe Memory of Wit- 
nefles. 


Wilmst Juſtice. It may be a great Queſtion, whether Sales 
by Auction are within the Statute. They were certainly not 
meant by the Act, which was to extend only to the Miſchieſs, 


created by private and clandeſtine Sales. Had the Statute of 


Frauds been always carried into Execution, according to the 
Letter; it would have done ten Times more Miſchief, than 
it has done good: by proteCting, rather than by preventing, 


They certainly exiſted in England, and in all other Coun- 


Frauds. I therefore incline to think Sales by Auction, openly | 


| tranſsUns before 500 People a are not within the Statute. 


But the preſent Agreement is ſtrictly withia the Reſtrictions 
of the Act. As to the Objection for want of Mutuality ; 
that Power of re-ſelling was optional in the Seller, if he 
pleaſed to require the Earneſt, and it was denied. And the 
Meaning clearly was, that, upon Refuſal, Goods may be in- 
ſtantly put up again. Not being aſked, the Contract clearly 
bound the Seller without it; and therefore ſhall bind the 
Buyer. The weighing it afterwards is a very corroborating 
Circumſtance. I remember the Caſe of the Sale of ſome Bal- 


ſam, which was weighed and put into a Pot of the Seller, 


. 70 | inſtead 


+4 


— 2 
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DDr ¹ꝛ 


— 


| © BF ber which. the Buyer had "PT and left 


at the Seller's Shop. This was held A ſutficient n to 


bind the Contract. 


WEL 


we 2. 10 


geo 


Lat a 2 Joe I much doubt, whether the Contract was 
Abi 22 of Frau l. If it was; I am clear, that the 


are HD © elk ae te tu F duly obſerved. Where Sir 
T homas 3 beſpoke a Chariot, that being in it's Nature 


not deliverable immediately, it was held not within the Statute 2 


becauſe not capable of all the Requiſites of the Statute. J 


look upon this Contract as executory in it's Nature, and be- 


Perſon in- 
dicted for not 
repairing 
Roads ration 
Tenuræ ſtiall 
pay the Coſts 
of the Pro- 
ſecutor. 


Fines for not 
repairing 
Roads, to 
whom pay- 
abie 


ing to be executed within a Year, is . far not within the 


Statute, 


Aton Juſtice. I think the Terms of the Sale and the Re- 


quiſites of the Statute were fully complied with, by giving 
in his Name as a Purchaſor; which is better than the Six- 
pence Earneſt. ED 8 


Rule N, for new Trial, Diſcharged. 


The K King g e Wingfeld. 


N DICTMEN T, for not repairing a Road ratione Tenure, 
The Defendant had applied to the Court, for Leave to 
plead Guilty, and ſubmit to a ſmall Fine; on a Certificate, 
that the Road was repaired. This being denied, he pleaded 


Not Guilty, and the Indictment went to Trial, when the De- 


fendant was convicted; it appearing, that, at the Time of the 


Preſentment and ſubſequent Application to the Court, the Road 
was out of Repair, but was repaired before the Trial. And 


now it was moved that the Defendant might ſubmit to a 


ſmall Fine, without Payment of the Proſecutor's Coſts; on 
the Authority of the King and Cheſhunt. But the Court, on 
the Circumſtances of the Caſe, refuſed to ſet a ſmall Fine, 
unleſs the Defendant paid the Proſecutor's Coſts ſubſequent 


to the prior Application. It was ſaid, that the Reaſon of 


not uſually giving Colts in theſe Caſes was, becauſe the Sta- 


tute Vill. 3. directs the Fi ine to go to the Repair of the Road: 
| but 


jel 


6 6 


(ee; 


Irinity Term 6 Geo. 3. K. B. 603 
but the Court held, chat this did not extend to Repairs, ra- 
_ 7ione Tenure; the Fine, in this Calc, being to be paid, 
the Surveyor of the Pariſh Highways. 


Wheeler gui Cooper. J. Wa VR A ai JA. 


RESPASS, fs taking ſome Pewter, by Diſtreſs. On Inhabitants | 
A a ſpecial Juſtification, and Iſſue thereon, a Verdict was {> wich 4 . all 


into which a 


found for the Plaintiff, on the following Caſe reſerved. The Reed ee, J N 
Truſtees of. a Turnpike Road in Derbyſhire had, by virtue pike Truſtees 4162 1 
of their Powers, altered-a Road, which ran through the Pariſh os 22 ' 2M 
of Middleton, and carried it through Part of the Pariſh of 0 oa —_—_ by ; 


yam; and the Defendant the Officer of the Truſtees had 1.4 
diſtrained the Plaintiff's Goods, he being an Inhabitant of "PE 525 Py” - 


Hyam, ſor not doing Statute Work on the faid new made 4 4 
Road. | DE | 


LAS Fo: | 

Lord Mansfield Chief Juſtice, held, that the Roads, being 7Kc24 WE | 
by the Act to be repaired, in the fame Manner and by the / "PE he w 

fame Perſons, as were formerly uſed to repair them ; the 5 (3 u, = 

habitants of Hyam could not be obliged, to repair the new = a, We I 

made Road; but whether the Inhabitants of Midaleton ſhould 


be bound to repair this, as the old Road till ſubſiſted, he gave 
ao Opinion ; but rather inclined, that they ſhould not. 


Wilmot Juſtice. 9 
Yates Juſtice. Of the ſame 2 
; by 8 — 
8 ger an 
lemon ten 4 «Lg TE to le lainti 
Lr 5 | En. 
ne ber The King as 2 Llanverras. 
AUPER was ſent by Order to Llanverras, and Seffions 
confirmed the Order, ſtating, That in 1764 Evan Hughes, 28 302 
the Father of the Pauper, being ſettled in the Pariſh of Nor- —_— | 
top, rented in | Llanverras a Tenement of 10 J. per Annum 28 3 


to au Under- 
tenant, and ai on the Reſt, gives a Settlement. 


4 | | 1 . „„ and 
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and paid Rent for the ſame, and lived for forty Daya in Part 
of it, of the Value of 405. per Annum; and, immediately 


| thereon a Moment. 


the Pauper ſhould be of Ability, to ſtock and hold a Tene- 


find it ſo, and the Settlement would be void. But, no Fraud 


and had Credit for the Whole ; which is what th | 
to require. And therefore he is as much ſettted, as if he 


— 


after the Taking, let the ae to Undertenants, and never lived 


Kenyon and Dunning argued, that this was no Settlement at 
Llanverras; becauſe the Intent of the Legiſlature was, that 


ment of 1o/. per Annum; and, if this Deviſe be permitted, a 
Man may rent a Tenement of 12 J. per Annum; and, by re- 
ſerving the Value of one Shilling to himſelf, and his Leſſees 
doing the fame | in Succeſſion, give a Settlement to forty 
People. 5 | 


But Per Cur. In Caſe of a groſs Fraud, the Seſſions would 


being found, upon the Law of the Caſe, there 1s no Doubt, 
but that Hughes was the Tenant and liable to the Rent, 


meant 
had rented a Tenement of 197. a Year, and let Lodgings. 


Orders confirmed, 


The-End of Trinity Term 5 Geo. 3. 1766. 


Michaelmas 


os 


* * 
2 


Michaelmas Term 


7 Geo. 3. 1766. In the King's Bench. 


| — oy the 3 of Nodes s gain Gr e Acad ger., 
N 1 1 WK Caſe was ; 2 an a Copyhold Eſ- Admittance us, 2% 


tate was ſurrendered to the Uſes of a Marriage Settlement, 2 . 2 ,, 
' 


which left, in the Surrenderor, the Reverſion in Fee, ed ona prior 
and a Power to deviſe the ſame, by Will. Afterwards a Sur —— 
render was made by him, to the Uſe of his Will; and a Conn | 
Will made accordingly. In 1751, The Surrenderor was cal- 

led upon by the Steward, to be admitted to ſome of the par- 

ticular Eſtates, created by the original Surrender in 1724, which 


was done. Q. Whether this Admittance operated as a Revo- 
cation of the prior Will? 


And by Lord Mansfield Chief Juſtice and the Court. 

Vhere Circumſtances have been determined to be Revoca- 

tions of Wills, upon ſubtile artificial Reaſons, and not upon 

'the Intent of the Teſtator; thoſe Caſes muſt be adhered to, 

when the ſame Circumſtances come again in queſtion, and not 
otherwiſe, There is no Caſe, in which the preſent Circum- 

ſtances have been deemed a Revocation ; and, as the Teſtator's 
Intention does not appear to have been to revoke his Will, 

but rather the contrary, being compelled to be admitted and 

not a Volunteer: It is therefore no Revocation. Beſides, we 
may conſider this whole Tranſaction as one and the ſame; and 
then, the Admittance in 1751, will relate to the Surrender in 
1724, and be prior to the Will. This was the principal Ground | 
which the Court went upon, in Se/win and Selwin. M. 1 Geo. 322, 2979 J 
3. Mr. Juſtice 4 Deniſon thought it againſt the Practice of the " 2M 

Vor. I. | | 7 ourt, 
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Contingent 
Uſes if deſ- 
cendible are 


alſo deviſable. 
* A 


ANCE. 


mmm. 4 


Court, nd therefore i improper; to gire Reaſons when we cer- 
tif Chancery : Otherw1 was prepared to have ſhawn, 
with the —— of all my Brethren, iſt. That, in all 


contingent, ſpringing and executory Uſes, where the Perſon who 


is to take is certain, ſo that the ſame may be deſcendible; mogd. 
are alſo deviſable. They are convertible Terms. But the 
great and manly Ground upon which the Court went, in that 
Cafe, was, 2. That the Deed, Recovery, and all the whole 


TeanſaQion Ne, to be 9 as 835 S NN 7 5 „1 o 


RAS Ad DN, 


EL; Our _ The King egainſ/ lues ol Derbyſhire. 


Szſtions is 
merely mini- 


terial, as to 


regiſtring 
Meeting 
houſes under 
the Act of 
Toleration. 


ties certifying have not ſhewn, under what Denomination of 
Proteſtant Diſſenters they fall, ſo as to intitle themſelves to the 
Indulgence ſhewn by the Toleration Act; which only meant 


ment, nor undermine the fundamental Doctrines of the Chri- 


far they are the Objects of the Toleration Act, and privileged 
Ann. c. 2. that a Piſſenting Miniſter, who had qualified in 


| . 


it. May a Perſon, at * Diſtance, and who is no Diſſenter, 


OTION for a Mandamus, to regiſter a certain Tene- 
A ment, which was certified to the Quarter Seſſions as a 
Place ſet apart for the Meeting of Proteſtant en. 


Abr and Blackfone ſhewed for ci. T1. That the Par- 


(vid. F 17.) to give Eaſe to tender Conſciences, when profeſ- 
ſing ſuch Principles, as neither endanger the Civil Govern- 


ſtian Religion. Theſe People may be Arians or Socintans. 
Suppoſe them only Methodiſts [which was the Fad] As theſe 
do not diſſent from the Church of England, but only pretend 
to obſerve her Doctrine and Diſcipline, with greater Purity 


than their Neighbours; it may be a very ſerious Queſtion, how 


to meet in Conventicles. 2d. The Parties applying are not of 
the Neighbourhood, fo as to be able to reſort to it, when re- 
corded. Queen and Peach. Salk. 572. It was held, till 10 


one County, could not officiate in another. More reaſonable 
to require, that the Perſons certifying thould be of the Neigh- 
bourhood, who may bond fide uſe the Meeting houſe, when 
— When' regiſtered, it acquires ſome Privileges ; 
> by 1 Geo. 1. c. 5, it is Felony to begin to demoliſh 


| certify 


"a 
AL 
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certify any Tenement to the Seſſions, and thereby give it thoſe 


Privileges? zd. The Perſons certifying do not appear to have 


complied with the Terms of the Toleration Act, by taking the 


168. 4 Mod. 274. This required by the Court: And was com- 
plied with, in Green and Pope. Lord Raym. 125. 


But the Court was of Opinion, that, in regiſtring and re- 
cording the Certificate, the Juſtices were merely miniſterial ; 


Oaths and making the Declaration. K. and Larwood. Salk. 


and that, after a Meeting-houſe has been duly regiſtered, ſtill, . C 4 


if the Perſons reſorting to it, do not bring themſelves within 
the Act of Toleration, ſuch Regiſtring will nat protect them 


from the Penalties of the Law. 
Rule for Mandamus abſolute. 


— 


Gulliver on Demiſe of Corrie iy Whkes again 
© Aſhby. 


TE CTMENT on the ſeveral Demiſes of the ſame 
5 4 Perſon, by the Name. 1ſt. Of Ambroſe Corrie. 2dly. of 
Ambroſe Wykes. Verdict for the Plaintiff, ſubje& to this ſpecial 
Caſe. | | | 

William Wykes, on the 15th Auguſt 1736 by his Will, duly 
executed, gave and diſpoſed of his temporal Eftate (inter alia) in 
manner following. Whereas, for want of Iſſue male by my 
e now Wite, the Lands, Fc. ſettled on her in Jointure are 
limited to me and my Heirs; Therefore, in caſe I ſhould 


«© Jeave no Iſſue by my now Wife, I give deviſe and bequeath, 


ae me. 


Loo 524 | 


Demiſe to 
the Heir at 
Law in Tail 


with a Pro- 


viſo for tak- 
ing the Teſ- 


tator's Name 
15 not a con- 
ditional Li- 


mitation. 


« all my Manſion-houſe, &c. and Eſtate at Haſlebeach, from 


and after my Wife's Intereſt therein, according to her Settle- 
*© ment or this my Will, unto my loving Siſter Dorcas Wykes, 
for and during her natural Life; and from and after her 
Deceaſe, unto my Nephew Ambroſe Saunders, and the Heirs- 
© male of his Body lawfally begotten, and the Heirs-male of 
* their Bodies lawfully begotten; and for want of ſuch Iſſue, 
„to the Heirs Male of the Body of my Siſter Dorcas Wykes, 


and the Heirs Male of their Bodies lawfully begotten ; and for 


want of ſuch Iflue, unto my Wife and Nephew's Godſon 
«© Ambroſe Corrie, and the Heirs Male of his Body lawfully be- 


<< gotten, and the Heirs Male of their Bodies lawfully begotten; 


20 Remain- 


608 


— Term 7 Geo. 3. K. B. 


% Remainder, to 3 Heirs of the Body of N 1 
« Dorcas Wykes, and Robert Ekins ſucceſſively; Remainder, to 
„% my own right Heirs for ever. Provided always, and this De. 
« viſe is a, upon this Condition : that, whenever it ſhall 

«© happen, that the faid Manfion- houſe and Eſtates, after my 
« Wife's Deceaſe, ſhall deſcend or come unto any of the Perſons 
« herein before named; that the Perſon or Perſons, to whom 
te the ſame from Time to Time ſhall deſcend and ny that 
* he or they do and ſhall then change their Sirname, and take 
upon them and their Heirs the Sirname of Wykes only, and 


0 not otherwiſe. And I do declare further, that my ſeveral 


% Deviſes of my ſaid Eſtates at Haſſebeach are on this expreſs 
Condition, likewiſe, that no Perfon ſhall plow up or commit 


any Waſte on the Premiſſes, Sc. by felling Trees (unleſs 


« for neceſſary Repairs) or otherwiſe; but ſhall forfeit the 
% Premiſſes and Ground, upon which the Trees ſhall be ſo 


« fallen, or on which ſuch Waſte ſhall be committed, to the 


« Perſon, who ſhall be next intitled to the Premiſſes, according 
* to this my Will.” And then follows a Deviſe of the Places 
ſo waſted, to the Perſon next in Remainder, tories guoties. 


% 


On 9th May 1742 The Teſtator died, leaving bis Siſter ths | 


| aid Dorcas Mi ytes, and his Nephew the ſaid Amòôroſe Saunders, 
his Heirs at Law, Grace Wykes the Teſtator's Widow, died 


16th January 1747 ; upon which, Dorcas entered; and on her 
Death 26th December 1756, Ambroſe Saunders entered, but never 
changed the Sirname of Saunders, nor took the Name of WY yes. 
But, by Leaſe and Releaſe 8th and gth February 1759 and a 


common Recovery ſuffered in purſuance thereof, he conveyed 


the ſaid Premiſſes, to the Uſe of himſelf in Fee, and died 8th 
October 1765; and the Defendant A/hby entered thereon [as his 


Heir at Law]. On 17th January 1766, the Leſſor of the Plain- 


tiff made an actual Entry on Parcel 5 the Premiſſes, for a Breach 
of the Proviſo, by Saunders not chan ging his Sirname and tak- 


ing the Name of Wiykes. 


Qu. 1. Whether Ambre/? Saunders had : an Eſtate for Life, or 
in Tail ? 


2. Whether, by his not complying with the Proviſo for 


changing his Name, the Eſtate was not out of him, be- 
| I „„ fore 


* 
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fore he ſuffered the Recovery ; and conſequently, the 


Remainder to the Leffor of the Plaintiff ſhall take 
place ? 


This Caſe was argued by Gyan Serjeant for the Plaintiff, and 


| Leigh Serjeant for the Defendant, in Trinity Term lait ; and by 
lil for the Plaintiſf, and . for the Defendant, 1n the 
preſent Term. | 


Upon the Ii Queftion, it was argued for the Plaintiff; That, 


where an Eſtate 1s limited by Will to an Heir Male and the 
Heirs of his Body, the firſt Word Heir is only deſcriptive of the 
Perſon to take; for, it would be idle to add Words of Inherit- 


ance afterwards, if the firſt Words were intended, to give an 


Eftate of Inheritance to the firſt Taker. Archer's Caſe. 

1 Rep. 66. So too, in Legate and Sewell. 1 P. Wms. 87. Tra- 
cey Juſtice was clear, that ſuch a Deviſe as the preſent carried 
only an Eſtate for Life: and, tho' the three other Fudges cer- 


tified it to be an Eſtate tail; yet, Lord Cowper was fo diſſatisfied 


with their Opinion, that the Caſe was never determined. Hezrs 
are not neceſſarily Words of Inheritance in a Will, when the 


Intent is plainly otherwiſe. T. Jones 114. Low and Davis. 
Tord Raym. 1561. And iwis evident, the Teſtator intended only 


an Eſtate for Life; by annexing to it the Condition to reſtrain 
Waſte, which would be nugatory, if he had meant an Eſtate- 
tail. 


But by Lord Mansfield and the Court. It is too clear a Point to 


| be argued at all for the Defendant. In Archer's and other Caſes, 


there was a previous Eſtate for Life given by the Will; and 


here is none to Ambroſe Saunders, though the Teſtator has 
given others an Eſtate for Liſe by the ſame Will. Legate's 
Caſe had alſo an Eſtate for Life expreſsly given; and yet that 


was decreed to be an Eſtate-tail, notwithſtanding the printed 


Book fays otherwiſe. 


Upon the 2d Queſtion it was argued for the Plaintiff, That, 
if the taking the Name be not a Condition precedent, yet it is a 
conditional Limitation, the Breach of which deveſts the Eſtate ; 
and not a Condition ſulſeguent, of which none can take Advantage, 
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but the Heir at Law. V Hoo, to conſtrue Words to be a Con- 
dition would defeat the Intent of the Feſtator ; they ſhall make 
a conditional tion: Sceolaſtica's Cale, Plowd, Ec. [But 
fer Cur' There is no need to cite Caſes, to prove that Words of 


Condition may ſometimes enure as conditional Limitations, 
eſpecially where the Heir at Law is the firſt Taker. ] To apply 


then more cloſely to the preſent Caſe ; Wherever a Proviſo or 
collateral Limitation is annexed to an Eſtate in Fee- -fimple, 
there the Benefit of the Condition will go to the Heir, unleſ; 
there be a Deviſe over, on Preach cf the Condition: But here 
ſuch Condition i 1s annexed to a particular Eſtate, with a Remain- 
der expectant, there it ſhall always be a conditional Limitation ; 

and there needs no Deviſs over in caſe of a Breach; but the Re 
mainder-man ſhall take Advantage of the Breach, without it. 

Andrews and Fulham. Stra. 1092. Viner, Deviſe, L. * If 
the Eſtate be defeated by ſuch a Breach; the Remainder vefts 
inſtantly, without any Chaſm. 2 Rep. 51. a. 2 Bulſtr, 125 

Roberts and Roberts, 3 Lev. 437. Duncombe and Duncombe. 
Perk. fect. 567. Bro. Deviſe. 4. If a Neviſce in Tail refuſes 
the Eſtate, or dies quithout Iſſue; the next in Remainder takes 


place, immediately. So too, if the Eſtate tail beygriginally v 


in it's Creation. Goodright and Corniſh. Lord Raym. 3. Salk. 
226. the ſame Law ſhould take place, if the Eitate be afterwards 


determined by Breach of the annexed Condition. Hab. 346, 


Sheffield and Ratchffe. Moor. 212. Nudball and Milward. It 
remains therefore only to ſhew, that the Proviſo in the preſent 
Caſe operates by way of Limitation; and then it will follow 
that Corrie's Eſtate veſted in Poſſeſſion, on the Breach of it. 
The Proviſo could not be intended to affect Dorcas, whoſe Name 
was Nykes already. The firſt, to whom it could relate, was 
Saunders; and the Words, and not otherwiſe, imply a Revo- 
cation of the Deviſe, if the Name was not changed. In Wel- 
lach and Hammond, Cro. Elis. 204. 2 Leon. 114. Deviſe to the 
Heir at Common Law of Lands in Boreugh Engliſb, on Con- | 
dition, without any Deviſe over; Held, to be a Limitation, 
Curtis and Molverſfone. Cro. Jac. 5 8. Dyer 316. re. 
ferred to, in 3 Rep. 21. Same Point in a Gavelkind Caſe, da- 
butatir. Now cleared by Wellocꝶ and Hammond. It may be 
objected, that Saunders was not the Heir, becauſe he and Dzrcas 
Nykes were Parceners ; and ic, theſe Caſes don't t apply, To this 


— 
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it is anſwered, 1. That the Heir of Dorcas could only have 
entered for a Moiety, and the Eſtate was meant to paſs intire. 

2. When Saunders came to the Eſtate, and ought to have per- 
formed the Condition, he was ſole Heir. 3. Wherever the 
Heir enters for a Foriciture, he takes by Deſcent. 1 Rep. 99. 

Fenk. 249. But one Parcener cannot take by Deſcent. Sale. 
242. Therefore one Parcener cannot enter for a Forfeiture, 
Laſtly, The Intent of the Teſtator is clear, that the Name and 
Eſtate ſhould not be ſeparated ; and upon this Proviſo, no one 
can inforce that Intent, but by making it a conditional Limi- 
tation. It is a Kind of neceſſary Implication, when all the 
Words of the Will vu net be ſatisfied, without this Con- 
ficuction; and all ll be ſatisfed with it. There is no 
Hardſhip, in barring the Iffue of Saunders, by his Default; 
fince he might have barred them, many other Ways. As to the 
Deviſe over, inſerted in caſe of Waſte, but which is omitted 
here; the Intent in both Proviſoes is not the ſame. In our 
Caſc, he meant the 0e Eſtate ſhould go over ; in that, only 
tie Place waſted: and therefore he expreſſes it there. As to 
the Time when this Forfeiture accrued; we ſay, as ſoon as 
the Eſtate came to Him, or within a reaſonable Time after- 
wards. Certainly, there was reaſonable Time, between the 
Death of Dorcas in 1756 and the Recovery in 1759. 


For the Defendant it was inſiſted, that this was a Con- 
iition ſubſequent, which cannot be taken advantage of by a 
cu but only by the Hetr, which is barrable by Recovery. 


1 Mod. 111. and therefore, barred in the preſent Caſe. The 
Words are clearly Words of Condition, and cannot be implied 


into a Limitation ; unleſs to effectuate the manifeſt Intent of 
the Teſtator. Only two Ways are hitherto known of implying 
a Limitation, by nen that Intent. 1ſt, Where, there 1s 1 
Deviſe over in caſe of Breach of Condition. Porter and Fry. 
1 Pentr. 199. Page and Hayward. Pigott. 176. Salk. 570. 
Frundale and Ealey. Cart. 171. in which Caſe, the Law unites 
the Condition to the Remainder over, and does not ſuffer it to 
deſcend to the Heir. 2d. Where an Eſtate on Condition is de- 
vitcd to the Heir at Law. Woelloch and Hammond. The pre- 
zut Caſe falis within neither of theſe Deſcriptions. Iſt. There 


is no Devile over, in caſe the Condition be broken. And yet, 


in the very next Clauſe, 


the 


he devi“ es over, in caſe of a Breach of 
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the Condition of not committing Waſte: plainly apprehending, 
at the mere Breach of the Condition would not occaſion it to 
go to the Remainder Man; for then the «bole Eſtate would 
paſs to him, by Operation of Law; and his expreſs Meaning 
is, that only the Place waſted ſhould pais. By the Breach of 
2 Proviſo (whether it be a Condition or Limitation) the whole 


 Eftate muſt be defeated, and not a Part of it. By Ander ſon 


Chief Juſtice, cited 1 Rep. 85. Nor, 2dly. Was the Eſtate, in 
this Caſe, deviſed to the Heir; Saunders was only Part of an 
Heir, a Coparcener with Dorcas J/Vykzs. He became ſole Heir 
long after the Teſtator's Death, by the Deceaſe of Dorcas with- 


out Iſſue. If it was a Limitation at all, it was ſo at the Death 


of the Teſtator ; and then the Reaſon for implying it to be ſo 
did not exiſt. The Coparcener might have entered and de- 


feated the whole Eſtate, and have enjoyed a Moiety: Which 


perhaps the Teſtator might think to be Forfeiture ſufficient, 
And, tho' a Parcener can not take her own Moiety by Deſcent, 


and her Siſter's by Deviſe, when the whole Land is deviſed to 
her by the Anceſtor ; yet, if two Parceners be deforced, each 
| ſhall enter for her own Moiety. Lutw. 802. Bro. Co-par- 


So one Coheir in Gavelkind may enter (for a For- 
feiture) on a Moiety. Dyer 317. Reſolved, in the Caſe of 
Wellock and Hammond. | | 


It would be an harſh Conſtruction to ſuppoſe, that, by the 
Fault of the firſt Taker, the Iſſue in Tail ſhould be inevitably 
barred. For, if it be a Limitation, the Eſtate inſtantly deter- 
mines. Bracebridge's Caſe, Moor qq, 633. and the Forfeiture 
is not optional, as in caſe of a mere Condition. 


Beſides, in caſe of an Eſtate Tail, the Law will raiſe no 


* Implication, to prejudice the innocent Iſſue in Tail, who is the 


and there held to be no Limitation, but a Condition. 


id. 411, 483. 


firſt Object of the Teſtator's Bounty, in favour of a Remainder- 
Man, who is only a ſecondary Object. All the Caſes are of 
Eſtates in Fee. The only Surmiſe of an implied Limitation 


after a conditional Eſtate tail, is the confuſed Note of Rudbc// 


and Milward. Moor 212. More clearly reported in Savi/ 70, 
SL. P. 


held in Sine and Bond. 1 Roll. Abr. 412. and Thomas's Cale. 


But 


4 
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But, ſuppoſing it a Limitation, we then infiſt, 1. That there 
was no Breach, before the Recovery. 2. That the Leſſor of 


the Plaintiff has not made out any Title. * 


1. When no Time is limited for fulfilling a Condition, 
then if 1t be beneficial to any body, the Performance may be 
haſtened by Requeſt. But, where (as in the preſent Caſe) it 
is beneficial to nobody, and depends on the ſole Act of the 
Perſon bound to perform it, he has all his Life to perform 
it in. 6 Rep. 30. 4 Leon. 125. Either Saunders had there- 
fore his whole Life to perform it in; or it muſt be argued, 
that he was bound to take the Name, the Inſtant the Eſtate 
veſted : for if it is deferred, under the Idea of giving a reaſon- 


able, or convenient, Time; it ſtill remains indefinite, during his 
Life. If Notice is allowed to be requifite (both of the Deviſe 


and the Condition) how does that Notice appear to be given ? 
Saunders's moſt beneficial and prima facre Title was as Heir 
at Law. If it is objected; this will render the Teſtator's In- 


_ tention of no Effect. It is anſwered, No matter: if the Teſ- 


tator's Deſign is to have ſuch fooliſh Intentions executed; He 


ſhould take care to guard them better. If therefore Saunders 
had his whole Life to perform the Condition in, he had a good 


Eftate Tail, when he ſuffered the Recovery; and of conſe- 
quence barred, not only the Eftate Tail, but alſo the Condi- 
tion. 1 Mod. 111. Page and Hayward (a ſtronger Caſe). 


2. If the Condition ought to have been performed imme- 


diately, or ſoon after the Eſtate veſted ; ſtill the Leſſor of the 


Plaintiff muſt (upon that very Ground) have no Title at all. 


For it is agreed, that when the Proviſo is broken in a con- 


ditional Limitation, the preceding Eſtate ceaſes, and the ſubſe- 
quent. Eſtate veſts, without Claim or Entry. Bracebridge's 
Caſe. Moor. 99, 633.  Rundale and Eccley. Cart. 171. Co. 
Litt. 214. 10 Rep. 40. Porter and Fry. I Ventr. 203. 2 
Mod. 7. Anon. Foy and Hyrde Sir M. Jones. 58. If therefore 
Saunders's Eſtate determined at any given Period before the Re- 


covery in 1759, by not aſſuming the Name, Corrie's immediately 
veſted ; and, as he did not then aſſume the Name, at the like 
given Period, his Eſtate alſo became forfeited ; and fo on, till 


Saunders's own Reverſion in Fee, as right Heir of the Teſtator, 
took Place. If a Claim and Entry were neceſfary to deveſt 
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raiſed upon a conditional Eſtate Tail. Two Caſes in Point have 


the Eſtate, done were made; and the Recovery therefore was 
good. If none were neceſſary, the Conſequence will be as 
above ſtated. Nay, to this very Day, the Leſſor of the Plain- 


tiff has not fully performed the Condition, by uſing the Name 


of Myles only for one of the Demiſes is in the Name of 
Corrie. 1 


Lord Mansfield Chief Juſtice. The only Foundation of the 
Plaintiff's Title is, that Saunders's Eſtate Tail ceaſed, by his 


not taking the Name of Wykes, and veſted in Poſſeſſion upon 


Corrie. It is merely a Queſtion of Conſtruction. And certain. 
ly, the Intent of the Teſtator ought always to be carried into 
Execution liberally, provided it to be not contrary to Law. 
It is pity, that, in the old Caſes, this Principle is not carried 
throughout. They ſtop ſhort in the Middle, and determine | 
partly on the Intent, and partly upon technical Reaſons. 


Thus in Welleck and 3 The general Principle is un- 
deniably true; that where an Eſtate in Fee of the Nature of 
Borough Engliſh, is given to the Heir at Law upon Condition, 
it ſhall be a Limitation, to effectuate the Intent of the Teſ- 
tator. But the Caſe then goes on, directly contrary to the In- 
tent; which was to give it to the Heir, ſabject to ſuch a Charge. 
The Proviſo was, to pay in two Years; he paid it in five; 
and that was held a Breach, ſufficient to deveſt his Eſtate. 


In the preſent Caſe it is admitted, that this Proviſo is not 
a Condition precedent. It was impoſſible, it ſhould be fo. 
The Condition is, not only to take the Name for himſelf, but 
alſo for his Heirs. This cannot be done, without a Grant from 
the King, or an Act of Parliament; neither of which are in 


the Party's own Power. 


Next, it obſervable: that theſs Words are expreſsly pen- 


ned, as a Condition ſubſequent, and not as a Limitation; and 


yet, the next Clauſe of the Will ſhews, that the Teſtator knew 
how to limit. If this Condition be turned into a Limitation, 
it muſt be, by implying ſomething that is not expreſſed. In 
anſwer to this it is ſaid, that no ſuch Implication has ever been 


1 been 
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been cited by Mr. B/ackflone, to the contrary. And they go 
upon a very ſolid Ground. A Condition, when annexed to an 
Eſtate in Fee, is meant to be compulſory; but when annexed 
to an Eſtate Tail cannot be ſo meant, but merely as an Intima- 
tion of his Wiſhes; becauſe the Donee may bar the Eſtate 


Tail when he pleaſes, and the Condition periſhes with it. Thus 


it ſtands upon general Reaſoning. 


But, upon the Words of this Will it is clear, he did not 
mean, the Eſtate ſhould intirely ceaſe, upon Breach of the Con- 
dition. It is impoſed perſonally on thoſe to whom the Eſtate 


ſhould ſucceſſively deſcend and come, not on the Root of their 


ſeveral Deſcents ; and is therefore binding only perſonally. This 
is alſo the Teſtator's Meaning, in the Clauſe reſpecting Waſte. 


He does not make the Eſtate Tail ceaſe, but gives it to the 


next Taker. Such a Limitation is indeed void in Point of Law, 
according to Germyn and Arſcot ; yet this Conſtruction is cer- 
tainly moſt agreeable to the Teſtator's Intent. It is not neceſ- 
fary to conſider, how far the Heir could have taken Advan- 
tage of ſuch a Condition as the preſent: that may be doubtful. 
But the Plaintiff can only claim upon the Conditional Limita- 
tion. 


Two other Points have been macs in the Caſe, not neceſſary 


to be now determined, if this be a Condition [ub and 
not a Limitation. 


CY 


1ſt. Whether the Party had all his Life-time to f this | 


Condition in? As to which I N no 


2d, Whether, ſoppoſirig it a Limitation, the Plaintiff could 


Qu. How far 
an Heir can 
take Advan- 


tage of a Con- 


dition for 
taking a 
Name, and at 
what Time? 


now take; becauſe the Eſtate, by his former Laches, is gone 


over. To this I alſo give no Opinion, at preſent. If it had 


been neceſſary, perhaps one ſtrict Conſtruction might have been 


ſet up, againſt another. 
Yates Juſtice. I am moſt clearly of Opinion, that this is not 


plied : Becauſe it is not neceſſary, to effectuate the Teſtator's 
Intent. No Intereſt of any third Perſon would be defeated, 


2 conditional Limitation. It is not expreſs ; nor can it be im- 
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Condition void. 
I give no Opinion; 


by the Breach of this Condition 


There is nothing therefore 


to induce the Court to raiſe an Implication, to ſupport a vain, 


an idle, a uſeleſs Intention. 


The Cate in Moor went entirely 


upon the Conſtruction of the Statute of Uſes ; which had no- 
thing to do with the Diſtinction, between a Condition and a 


Limitation. 


mitation implied in caſe of an Eſtate Tail: 
always means to ſupport the Intent of a Teſtator ; 


There never was, and never will be, ſuch a Li- 
| becauſe the Court 
but ſuch 


an Implication would defeat it, by ſtripping the Iflue in Tail. 
The Court will never make ſo hard a Conftruction. 
conſider this even asa Condition, but as a mere Recommendation 
only. As a Condition it would be nugatory : for the Party 
might write his Name once or twice, then ſuffer a Recovery, 


and bar the Whole. 


Teſtator knew how to limit over. 


: Aſton Juſtice. 


I don't 


The Clauſe * Waſte ſhews the 


I give no Opinion, whether this is a Condi- 


tion or a Recommendation; it is clearly not to be implied a Li- 
mitation, being not grounded on the Intent of the Teſtator. 
But the Interpretation prayed is clearly againſt his Intent; 


and never given upon an Eſtate in Tail. 


The Report in Sa- 


vil is the beſt and true Report of Rudball and Miſward. The 


next Clauſe ſhews, 


that, 


on Breach of the Proviſo, the Eſtate 


was meant to go to the Iſſue in Tail, and not to the Remainder- 


Man; 


other Point, 


Heir Juſtice. 


There are two Caſes, 


of Condition always operate as a Limitation. 1ſt. 


there is a Deviſe over, in caſe of Non-pertormance. 
Where the Heir at Law is the Deviſee. | 
Tettaclr was, not that the Iſſue ſhould be barred, by the Breach 


of the firſt Taker. 
depend upon his. 


in the firſt Taker; 
de ſo by the Rules of Law. 


though the Caſe of Fermyn and Arſcot makes ſuch a 
As to the Time of the Performance, and the 
but only think, that a rigid 
Conſtruction ſhould be put upon ſuch odious Conditions. 


in which Words 
Where 


2d. 


The Intent of the 


He never meant that their Eſtate ſhould 
e did not mean, to create an Eſtate Tail 
but has ſo expreſſed himſelf, that it muſt 


Here is certainly no Deviſe over, 


and I am not fatisfied, in this Caſe, that Saunders is to be con- 


fidered as the Heir at Law. 


But if he was, as this i is an Eſtate 


Tail, 
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Tail, Thomas's Caſe is a Caſe direct in Point. It is unneceſſary, 
to give "ny Opinion on the ather Points. 


Poſtea to the Defendant. 


; \ =. N on two fone Iſſues, to try, whether two 

E LG 5 by Sir Thomas Clarke, late Maſter of the 
Rolls, the one dated gth Jane 175 5, the * 5th Jænuary 1762, 
of certain Premiſes in Chancery Lane, belonging to the Office of 
Maſter of the Rolls, or either of them, were on 5th Fanuary 
1765, good, valid, and ſubſiſting _—_ for the Reſidue of 


the Terms comprized therein. 


On a ſpecial Verdict it was found, that, in 12 Car. 2, An Act 

of Parliament was made, “ reciting, that, as former Maſters of 
„ the Rolls had no Power to grant Leaſes, for ſuch Terms as 
might incourage Tenants to build and to repair, the Eſtate 


« for the Time being, were impowered to grant Leaſes for 
* forty-one Years, to commence from the making, reſerving 20 5s. 
Rent at leaſt, for every Parcel of Ground on which any new 


« Proviſion for new building. Provided that, after the Pre- 
* miſſes have been once letten, according to the Power aforeſaid 
* the Maſter of the Rolls ſhall not grant or make any new or con- 
* current. Leaſe, until within ſeven Years of the Expiration of the 
* Leaſe then in being; nor for any leſs Rent, than upon the r 
Ro Leaſe ; ; nor for any TOY term, than 5 Tears. © 


| That th Ofcber 1738, Mr. Fes was made Maſter of the 

Rolls; and, 8th March 1740, demiſed the Premiſſes to Robert 
Harky, and Charles Frewen, tor twenty-one Years from the 
making, at 37 Rent. 


That 29th * 1754, Sir Thomas c was made Maſter of 
the Rolls; and, on gth June 17555 granted a concurrent Leaſe 
of the Premiſſes to Charles Deaves and Jobn Harriſon for twenty- 
one Years from the making. 


Voi! 7 8 


aS much out of Repair; therefore, the Maſters of the Rolls, 


„ Houſe ſhall be built, and the uſual Rent, where there is no 


Afterwards, 


Wilſon again, Sewell Maſter of the Rolls, AC Hove 47h 


The Matter 

of the Rolls, 
may grant as 
many concur- 
rent Leaſes 
as he pleaſes 
during the 
laſt 7 Years 
of a former 

| Leaſe. 


may at any 
time take 
a Surrender 


and renew for 


21 Years. 
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cloſely. 


Afterwards, on 5th January 1762, Sir Thomas Clarke granted 
another Leaſe of the Premiſſes, to Samuel Seddon and Charles 


Deaves (who had ſurvived faid Fobn Harrijon) reciting the 


Leaſe of Sth March 1740, and that the fame was Githia leſs 
than ſeven Years of expiring, for twenty-one Years from the 


making. 


That Charles Dea vet, by Indenture bearing Pate 4th Ja- 


vuary 1762, did ſurrender to Sir © Thomas Clarke nine Leaſes dated 


29th August 1754, and thirty other Leaſes dated 9 June 17 53 
(including the Leaſe in Queſtion) all which were wmed in 
Truſt for Sir Thomas Clarke, who had directed the ſame to be 
ſurrendered, and all his Intereſt under the ſaid Leaſes or other- 


wiſe howſoever, to enable him to grant new Leaſes : But 


that the ſaid Surrender (tho' dated 4th January 1762) was not 


in fact executed, till 5th June 1764. 


That Sir 7. Bomas Sewel the Defendant was made Maſter of 
the Rolls, on 4th December 1704. | 


This Caſe Was argued, in laſt Michaelmas Term (1765) by 


Aſhhurſft, for Sir Thomas Seel (the Leſſor of the Plaintiff, it 


being then in the Shape of an Ejectment) and Dunning, for 


2 the then * 


Aſpburſt ed, That the Surrender by Deaves mult take 


Effect, from the Delivery, viz. 5th Tune 1764. Perk. ſect. 145 
Salk. 76. Therefore, operates as a Surrender of the Leaſes of 


1755, and of Deaves's Moiety of the Leaſes in 1762, the Words 
of Surrender being general. If fo, Sir T. Clarke e e there- 
by Tenant in Common with Seddon; and the Succeſſor may 


bring his Ejectment. Cro. El. 737, 802. 6 Litt. 199. And, 
with regard to the Queſtion at large; firſt conſider, the Intent 


of the Legiſlature. Concurrent Leaſes were allowed at the End 


of fourteen Years, and not ſooner, to encourage Repairs, and 


for the Benefit of the Succeſſor at the ſame + that — 


| Maſter may have a fair Chance of Renewal. 


Sir Thomas Clarke thought it neceſſary to have a Surrender, 
before he granted a new Leaſe, . which followed the other ſo 


nil 


* 


ty FO 
Fat — PTY 


— 
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2dly. Next conſider, whether the Power is well executed. 


The Leaſe of 1755, though good when made, is now out 
of the Calc, being ſurrendered and gone. That of 1762 1s void, 


becauſe, 


1ſt, The Power of Leaſing, being once executed, is deter- 
mined pro bdc vice, till the Period comes round to make 
it again exerciſable. Eg. Caf. Abr. 342. Freem. 61. 


Like the Cafe of a Power to make a Jointure. 


2dly. It is contrary to the Words of the Act. The Leaſe 
oi 1755 was in being, when that of 1762 was made, and . 
not within ſeven Years of expiring. 
ily. It is contrary to the Spirit and Intent of the Power, 
and fraudulent. Fraud, particularly in the Caſe of Pow- - 
ers, is cognizable in a Court of Law. Lane and Page. 
T. 27 Geo. 2. B. R. A Power given for one Purpoſe, 
hall not be exerciſed, for another, though within the 
Letter of the Power. Allan and Belcher. Trin. Vac. 31 
Geo. 2. In Chancery a Power muſt be executed, accor- 
ding to the Intent of granting it. A Grant, by a Maſter 
of the Rolls to his own Truſtee, is a Fraud upon the 
Power ; and was never intended by the Legiſlature. This 
is an Inftance of the fatal Conſequence. Stronger than 
Lane and Page. It is not only a conſtructive, but an 
actual Fraud. The Leaſe in 1762 takes no Notice of 
that in 1755, as if it meant a Suppreſſion at firſt. After- 
wards, on Recollection, a Surrender is made, but antedated. 


„ 
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Dunning for the then Defendant argued, 


That, if the Leaſes of 1755 and 1762 were co-exiſtent, there 
would be great Difficulty ; but they never were ſo. The Ac- 
ceptance of the new Leaſe merged and ſurrendered the former. 
This was not zu being, the Inſtant the new one was ſigned and 
accepted. It is the more forcible Mode of Surrender. He cannot 
be ſuppoſed, by the Words [or otherwiſe] in the actual Deed of 


- Surrender, to intend to part with any Tatereſt, but thoſe under 
| the 
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the Leaſes there recited. The Jury have not found ſuch an In- 
tent. The Court will not conſtrue the Words, to make them 
operate againſt the Parties Meaning; which was clearly to ef. 
fectuate, not deſtroy, the Leaſe of 1762. I admit, that if the 
Leaſe of 1762 had not been to Deaves, who had in him the 
Intereſt of 1755, it would have been bad, without a previous 
Surrender. And a ſubſequent Surrender could not have been 
made to Sir T. Clarke, for that muſt be to the immediate Re- 
mainder Man, and not to the original Leſſor. In Laze's and 


Belcher's Caſes it was allowed, that if a Power be ſubſtantially © 


6% bs it is lufficient. 
As to the Charge of Fraud, 


1ſt, Conſtructive. Which is not uſually the Object of this 
Court. And in Chancery, nothing more uſual, than to eſta- 
bliſh ſuch Leaſes granted by Biſhops and other Tenants for Life, 
for their own and their Family's Uſe. 


2dly. Aclual. The Maſter of the Rolls could never mean, 
that both Leaſes ſhould ſubſiſt together, but that of 1755 
ſhould be extinct. As to the Antedating, both were e prepared 
at the ſame Time, but one by Accident overlooked. 


Lord Mansfield Chief Juſtice, if the Leaſe being in Truſt 
for the Maſter of the Rolls, makes it fraudulent, both that in 
55 and in 62 are bad. How was the original cotemporary Ex- 
_ poſition of this Law? Mr. Verneys, I know, were in Truſt. 
I remember, on the Death of Sir J. Jekyll, a Diſpute aroſe be- 
tween his Repreſentatives and Mr. Verney. The Act ſays, they 
ſhall make no new or concurrent Leaſe, &c. Sir F. Jekyll, 
conſtrued or to be and, and made new Leaſes (not being con- 
current) for forty-one Years. Verney litigated the Point. And 
what was the Reſult? Did not Mr. Ferney reduce theſe illegal 
Leaſes, to what might have been legally * as is the 
Rule in the Court of Chancery ? | | 


Andther Point is, Whether the Surrender of the Leaſe in 


I755» merely to effectuate that i in 1762, ſhall operate to deſtroy 
= firſt _, if the ſecond Leaſe 1s . in itſelf, and there- 


* 


fore X 


1 


. 
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Juris. 


— 


fore not capable of being effectuated? Is this meant to be 


ſeriouſſy ſupported ? 


But, zaly, Whether the Leaſe in 1762 is not bad, after the 


Leaſe of 1755, as being too ſoon, is the material Point to be 


conſidered, on another Argument. 

J es | 

In this preſent Micheelmas Term, Norton for the Defendant Sir 
Thomas Sewel, argued, this is not a Power ariſing out of the 


Dominion of the former Owner, nor founded on any meritorious 


Conſideration; but merely to make the Maſter of the Rolls 
live after his Death, for a limited Time. Such Powers are 


odious in Law, and are conſidered as Aricti, = — 


J ſhall firſt confider the Leaſe of 1762, which I contend to 
be (not void, as againſt the Grantor, but) voidable, as againſt 
the Succeſſor ; Becauſe, 


a Made, while ths Leaſe of 1755 was in HO which 
| had more than ſeven Years to run. 


al The Legiſlature conſiders new and concurrent Leaſes to 
be different; and orders, that neither ſhall be made, till 
within ſeven Years of the Expiration of the former Leaſe. 


zd. Otherwiſe, Surrenders might be made every Year, and 
the Office be left covered with Leaſes. No Maſter of the 


Rolls, till Sir Thomas Clarke, has thought proper to act 
the Part he has done; and contemporary Expoſition is a 
STO Argument. 


Sir F. Fekyl thought, that, aber the Act he had a Power 
to grant new building Leaſes for forty-one Years, if neceſſary, 
and did ſo. This Queſtion was diſputed, between his Executors 
and Mr. Verney, and it was decided by the ableſt Authority 
(on a private Reference) that the Power, once exerciſed, could 


not ariſe again. Mr. Verney voluntarily and honourably confirm- 
ed the Leaſes for twenty-one Years. All Perſons then ſaw, 
that theſe Powers ought to be ſtrictly conſtrued; though Sir 7 


Fel was on within the original Reaſon of the Ack. 


A | . | It 
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It is objected, that the Surrender of the Leaſe in 1755 ſub. 
Nantiates that in 1762, and being one Tranſaction, though by 
different Inſtruments, the Court will conſtrue them as one Con- 
veyance to effectuate the Intent of the Parties. The Anſwer 
to which is; When the Leaſe of 1762 was made, the Intent 
was, not to have ſurrendered, but to have ſuppreſſed, that in 1755. 
Mr. Verney's Leaſe is recited, as the only ſubſiſting Leaſe. 
The Surrender was an After- thought. No ſuch Intent therefore 
exiſted on which to ground fuch a Conſtruction. 


The Leaſe of 1762 was therefore void at it's 7 and 


cannot be made good, by a Surrender made two Years afterwards 


and antedated. If a Teſtator means a ſtrict Settlement, and 


uſes Words which give an Eſtate Tail, the Court will not 


do Violence to the Rules of Law. Colon and Colſon. 
Next 1 ſhall conſider the Leaſe of 1755. 


This was certainly good when made. But it does not now 
ſubſiſt; not only by the actual Surrender, but ” the . 


ance of the new Leaſe in 1762. 


— 


3 I ſhall not militate with the Argument hinted at by 
the Court, that the Surrender of 1764 ſhall not deſtroy the 


| Leaſe of 1755, if it does not ſubſtantiate that of 1762. For I 


allow, that it ſubſtantiated it, as againſt Sir Thomas Clarke the 
Grantor ; but that it is voidable by the Succeſſor. And that 
by Acceptance of a new voidable Leaſe, an old good Leaſe may 


be ſurrendered, extinguiſhed, and gone, is the Doctrine of all 


our Books. Dyer. 140. pl. 43. Moor. 636. Cro. El. 87. 
1 Inſt. 218. b. Aleyn 59. Dyer 280. pl 13. and eſpecially, 
Plowd. 107. b. 


Morton hs the Plaintif, 
The Intent of the Act is to enable the Maſter of the Rolls, 


to grant ſuch Leaſes, as might induce Tenants to rebuild or 
repair. New or concurrent are ſynonymous. Every new Leaſe 
is concurrent, unleſs the old is totally expired. The Leaſe 
of 1740 was the true ſubſtantial Leaſe in Being, when that of 


mo was * After that had run 14 TOs, the _— 
4 N 
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of the Rolls might let Leaſes every Month. This is the legal 


and formal Expoſition of the Act. 


The true Intent of the Act is, that the Maſter of the Rolls 
might, at all Times, ſet up to Sale the beneficial Intereſt of the 
Office, for twenty-one Years. He is impowered to bind his 


Succeſſors for that Period; and this Leaſe does no more. There 
is no Prohibition, that the Tenant ſhall not make, nor the Maſter 


accept, a Surrender. If ſo, the Maſter might be prevented from 
benefiting his Succeſſor, by accepting an abſolute Surrender. 


Where a Deviſee for Life with Power to leaſe for 21 Vears 
grants ſuch Leaſe, and at the End of 20 Years grants for 
21 from the making, it is good. 1 Leon. 147, 8. Under the 
diſabling Statute 13 Elis. concurrent Leaſes were good. Stat, 
18 Eliz. prohihited them, unleſs within three Years of the Ex- 
piration, or on Surrender of the old Leaſe. New Leaſes, at 
ſeven Years End on Surrender of the old, is every Day's Practice. 


Thus, ſuppoſing Mr. Verney's Leaſe to be in Being, any other 
Leaſes granted after the Effluxion of fourteen Years would be 
good, if not for longer than twenty-one Years from the making, 


As to the Inference drawn from the Operation of the new 
Leaſe of 1762, as a legal Surrender of that in 1755; ſo as that 
the Leaſe of 1755 is at all Events determined, and yet ſhall 


be ſet up in the ſame Moment to deſtroy the ſame Leaſe of 


1762 : This is ſo harſh a Conſtruction, eſpecially too coming 
from an quia Quarter, that to ſtate it is a ſufficient An- 
{wer. 


Yates Juſtice. As the Ground of implied Surrenders is the 
Transfer of the Poſſeſſion back, from the Leſſee to the Leſſor; 

94. whether that will hold, in the preſent Caſe, fo as to make 

the Acceptance of the Leaſe in 1762 a Surrender of that in 
1755; ſince Mr. Verney's Leaſe, which n. the Poſſeſſion, 
Was ſtill in Being! ? 


| Nan in Reply. 


Where a Perſon takes a ſubſequent Intereſt, that is not con- 
fſtent with his former ; that is a tacit nnn of the firſt: 
| More 
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More eſpecially = by Indenture; for that dts an Eſtoppel, 


And, wherever an Intereſt, either in Poſſeſſion or Reverſion, 
meets with a larger, as in the preſent Caſe, the Term meets - 


with the Inheritance; it merges and drowns the leſs: And this 


Principle holds equally, whether it be an Eſtate | in Foes 


or ey. 


The Cuſtom of taking ND under the Stat. 18 Elix. in 
order for Renewals, is the ſtrongeſt Argument that can be, for 


our Side of the Queſtion. The Words of that Statute are, that 


no concurrent Leaſe ſhall be made; unleſs the Leaſe in being 


(which does not fignify the Leaſe in Paſſeſian, but any Leaſe 
that any how ſubliſts) ſhall be expired, ſurrendered, or ended, 
within three Years. Had the ſame Words been repeated in this 


Statute, they would have given the ſame Power. But it ſtops at 


the Word expired, and PR omits the other Words. 


That this Attempt was never made before is a = ANY Pre- 
ſumption, that it is not according to the Intent of the Statute ; 
and even a Court of Equity would admit of a ſtrict . 


tion, to ſet aſide ſuch an Attempt. 


Lord Mansfield Chief Juſtice. 
There are two Queſtions, iſt. On the Subſiſtence of the Leaſe 


K 1755. 2d. On that of 1762. 


iſt. 1 never had a Doubt but that, if the Leals of 1762 
was bad, that in 1755 wauld be good. It is contrary to all 
Principles of Law and Logic, to ſuppoſe otherwiſe. The Sur- 


render is merely to effectuate the new Leaſe. If the Foun- 
dation fails the Implication ceaſes with it. As if a Woman 
ſurrenders her Jointure, to make a Tenant to the Pracipe, and 


takes back an Eſtate for Life; if the Recovery fails, ſhe ſhall 
have her Jointure again. When one ſurrenders a good Leaſe, 


and takes a void one; it is determined, in Lloyd and Gregory 


Sir V. Jones. 405, that the original Leaſe remains. 


2. But if the Leaſe in 1762 was good, the whole Queſtion 


is at an End. And J think „„ 
5 It is objected, iſt. That letting it to Truſtees for the Leſ- 


for, is a Fraud upon the Power. That is a Queſtion, merely 


between 
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between the Parties. It is juſt the ſame Thing, as betwixt the 


Leſſor and the Succeſſor. The Practice of the Office for 100 


Years accordingly, is a ſufficient Juſtification. 


Next, as to the Conſtruction of the Act of Parliament; I 


inclined for ſome Time to think, that ae meant a diſtin& Thin g 
from concurrent, That the Legiſlature, though it never meant 
to forbid all new Leaſes, till after 14 Years Sol the making 
the old one, as in caſe of Forfeitures, &c. yet meant to forbid 


| Renewals, till 14 Years were expired. But, on conſideration, I 


am folly N that this is not the true Conſtruction. 


In 12 Car. 2, A Nase of Acts were ſubſiſting, which gave 


leaſing Powers; ; to Tenants in Tail, Huſbands and Eccleſiaſtical 


Bodies. The Law of theſe was well known. Powers in Mar- 
riage Settlements to make Leaſes were alſo very well known. 
In none of theſe Powers, was there ever any Reſtriction of Re- 


newals. Many Advantages may reſult to the Eftate itſelf, from 


the Power of Renewal. It is not therefore to be imagined that, 
if it had been meant to check the Power of Renewal in this 
Inſtance, it would nct have been done, by expreſs Words. As 
to the Eſtate itſelf, which conſiſts of Buildings, wanting con- 
tinual Repairs : It had been imprudent and unwiſe, that the 
Tenant ſhould never prolong his Term, till 14 Years were 


expired. 


It would be Ruin to the Eſtate, and force the Maſter often ts 
rebuild, as Sir Joſeph Jeky! did. 


Naw; as to the Words. New or concurrent are ſynonymous, 
and mean concurrent only. For what is a new Leaſe, with re- 
ference to a Leaſe in being, but a concurrent one? The 
Legiſlature itſelf makes uſe of one Word only [new] to ſignify 
Lacks, in the latter Part of the fame Sentence. If an original 
Leaſe may be ſurrendered, and a new or concurrent one granted; 


the concurrent one may likewiſe be furrendered, and a new one 
h granted. And therefore 1 think, the Leaſe in 1762 to be a 


ſubfRing one; and confrquannny that in 1755 to be gone. 


- Yates Juſtice of the ſame Opinion. 
Vor. I. 7. U The 
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The Caſes cited, where both Leaſes have failed, have in ge- 


neral been, where a Man quits a prior good one, and accepts a 


defeaſible Leaſe. But where the ſecond is void, for want of 
Power in the Leſſor to grant, as would be the preſent Caſe, if 


the Leaſe of 1762 were bad; there, the Law is otherwiſe. 

Hutton 104. Watt and Maydwell. But it is clear, that the 
Leaſe of 1762 was a good Surrender of that in 175 553 vecanſe 
the Leaſe in 1702 was a good „ 


My Dbube, Concerning :niplied Surrenders, is warranted by 


Law. A concurrent Leaſe can only be ſurrendered by Operation 


of Law, and not by Deed. Co. Lite. 338. becauſe there is no 
Reverſion, in which it may drown : So that the Surrender of 
1764 was uſeleſs. The Leaſe in Being is only that in Poſſeſſion. 
a concurrent Leaſe is not a Leaſe in Eſſe. It operates, only by 


Eſtoppel. It paſſes no Intereſt, during the former Leaſe. The 


Stat. 18 Eliz. meant to reſtrain Leaſes in Reverſion; therefore, 


by Leaſe in Being, the Legiſlature meant a Leaſe in Poſſeſſion. 


The prefent Statute meant, that the Maſter of the Rolls 
might, at any Time, fill up twenty-one Years, ſo as there was 
a Leaſe in Being, that had run out fourteen Years. By the 
Leaſe of 1762, the Office is not incumbered, with more than a 
twenty-one Years Leaſe. After fourteen Years were. expired 
he has full Power to grant any concurrent Leaſes. 


The View of the Legiſlature was, to protect the Office, from 
too long a Concurrence of Leaſes. | 


1 Leon. 148. Tenants in Tail may make Leaſes for twenty 
' Years, from Mzchae/mas next; tho' the Stat. 32 Hen. 8. ſays, 
twenty-one Years from the making; becauſe it does not exceed 


the Time. S. P. as to Biſhops Leaſes, under 1 Elia. Moor 


107. 1 Lev. 147. 
Aſton Juſtice of fame Opinion. 


The Acceptance of the Leaſe in 1762 was a good Surrender 
of that in 1755, under a tacit Condition, that the Leaſe in 1702 
was a good one. | 

” During 


x; 
es 
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During the laſt ſeven Years of Mr. Yerney's Leaſe, the Maſ- 
ter of the Rolls had a Power, to grant as many Leaſes as he 
pleaſed, and as often. | 


Hewitt Juſtice of fame Opinion. | 


Judgment for Plaintiff, on the Leaſe of 17623 * the De- 
fendant, on the Leaſe of 1755. 


The End of Michaelmas Term 7 Geo. 3. 1766. 


Hilary Term 


7 Geo. 3. 1767. 


* 


Being indiſpoſed the whole Term. 1 did not attend 
_ the Court, 


Faſter 
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5 When, and 
in whatCaſes. 
an Aſſign- 


ment of a Bill 


of Lading by 
F actor, 
transfers the 
Property of 
the Goods be- 


tore their Ar- 


rival, 


Eaſter Term 


7 Geo. 3- 1767. In the King's Bench, 


Wright, Aſſignee of Scot again Campbell. 


N Adion of Trover, for ſome Wheat 4 Beans. A ſpe- 
cial Caſe was made, viz. 2 June 1766. Lewis Fon- 
taine ſhipped the Goods, Value 4001, from London 
to Liverpool, to be delivered t Order cr Aſſigns; and took 
two Bills of Lading. Fontaine endorſed one of the Bills, to 
Richard Swanwicke at Liverpool, or his Order: Who, bein g ar- - 
reſted for Debt, applied to Richard Scott, another Creditor of 
his for 800 J, who had dealt with him in Bills and Notes, to 


become Bail for him. He conſented, on Condition, that Sau- 


reiche gave him Security, not only for the Debt upon which he 
was arreſted, but for his own Debt of 8007 allo. Swanoicke 
upon this, endorſed the Bill of Lading to Scott, pretending the 
Goods were his own. Next Day, Fontaine came down from 


| Londen ; and being informed of this Tranſaction, applied to 


a FaQor only; which was the Truth ; 


e or an Account of the Conſignor; and then the Truſt would 


Scott, aſſuring him, the Goods were conſigned to Swanwicke as 
; and endorſed the other 


Bill of Lading to the Defendant ; who, when the Ship arrived, 


having given the Maſter Security, obtained Poſſeſſion. Scot? 


afterwards became a Bankrupt, and the Plaintiff his Affignee. 


Wallace for the Plaintiff argued, that the Conſignment of the 
Bill of Lading conveys the Property. (Evans and Mar tlet 
Lord Raym. 271.) as much as an Endorſement of a Bill of Ex- 
change. The Afſſiznee is not bound by any equitable Right, 
without Notice. The Truſt ſhould have been declared, fr the 


1 have 
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have been apparent. The contrary Preſumption ariſes upon 
the Words, or Order. | | 


Davenport for Defendant, inſiſted, that the Bill of Lading 


is only a Promiſe, to deliver Goods to the Conſignor or Order. 
Mpbitecombe and Facob. Sali. 160. That a Factor cannot pledge, 


for his own Debt. Stra. 1178. That the Indemnity, being 


for b9th Debts, is not a good Conſideration, for the Alignment 


"0 Scott; but carries a F raud, on the Face of it. 


135 Mansfield Chief Juſtice. There is no Difference be- 
tween Law and Equity, in this Caſe. The Aſſignee of a Bond, 
Sc. ſtands, in the Place of the Obligee. In Bills of Exchange, 


the Drawer gives Authority to negotiate it, to a third Perſon 


who ſtands in the Place of the Drawte. If the Property of 


2 Cargo at Sea is transferrable by Indorſement, the Indorſee 


mult alſo be under the ſame Circumſtances, as the original 
Owner. This is alſo clear, that, if the Owner gives an Au- 


| thority to deliver Goods to A. or B. without declaring whe- 


ther Factor or no; he retains a Lien upon the Goods, ſo far 
as they can be traced ſpecifically, before they are fold. But, 
if fold, the Factor only becomes the Debtor. If the Factor 
plays them over into another Hand, either voluntarily without 
Conſideration, or with Notice of the Circumſtances ; the Aſ- 
ſignee ſtands juſt in the ſame Place, as the Factor did. But, 
if ſold by the Factor, while at Sea (as they may be) without 


Fraud or Notice, the Vendee then comes in, under the Au- 
thority of the Owner. 


The Whole therefore turns upon this Point, whether there 


was an Aſſignment, for good Conſiderations, bond fide and with- 


out Notice: Nothing of which is ſtated in the Cale. 


It is indeed a ſuſpicious Circumſtance, that he ſhould truſt 


to the Word of the Factor S7wanſiorcke, that they were his own. 


The Bail was no Conſideration in this Caſe; for the Goods 


were not worth above 400 J. and the prior Debt to Scott was 


dl. 


But, as it does not appear to have been tried, whether fraudu- 


lent or no, I think there ſhould be a new Trial. 
Vol. L 2 | Tates 
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Deviſe on 


It ems doubtful, whether an en 


Yates Juſtice. 


of a Bill of Lading makes it negotiable, in the ſame Degree as 


a Bill of Exchange. It is only the Maſter's Acknowledgement, 
of having received the Goods. Swanwricke has a perſonal Au- 
thority to ſell. Can he aſſign that to Scott? The Tranſac- 


tion has every Circumſtance of Fraud; but we cannot deter- 


mine it to be fraudulent. 


Same Opinion. 


Aſn Juſtice. 
Hewitt Juſtice. Same Opinion. 
vered in the one Caſe, and not in the other. 


New Trial ordered without Coſts. 


SCH Hure g Long againſt Dennis. 


ee R OBERT Berriman deviſed Lands to Truſtees, in truſt, to 
precedent, pay his Son the yearly Rents for Lite; then to the Uſe of 
1 the Son's Widow for Life, ſubject to the Proviſo aftermentioned; 
_—O_ then, to his firſt and other Sons in Tail, ſubje& to the like 
or without Proviſo; Remainder to the Teſtator's Daughters in Fee. 

' Conſent, the | | | 
1 The Proviſo was, ** That if his Son Robert ſhould marry a 
1 « Woman. not having a competent Marriage Portion, or with- 
Portion only, out Conſent of his Truſtees; then, the Lands ſhould go to 
= Con- « the Teſtator's two Daughters in Fee. And, that the ſaid 


«© Proviſo ſhould not be conſtrued « or taken in Terrorem, but 


A Bill of Lading differs 
from a Bill of Exchange; in that the Conſideration is deli- 


+ * « ſhould take Effect. 


64. 5 2. 750 Ag 18th October 1730 the Teſtator died: 


=> =P N. Afterwards Stevens, one of the Truſtees, married Mary one 
1 of the Teſtator's Daughters. 


In 1739, The Son married, and died in 1765. 


The Jury found, that the Wife had a competent Marriage 
Portion, but was married without the Conſent of the Truſtees. 


Gould for the Plaintiff argued, that both Parts of the Con- 


dition ought to have been performed, and cited Creagb and Ur. 
4 


againſt 


6: 
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againſt Wilſon. 2 Fark 572. and Cary and Bertie 2 . 33 A 


And inſiſted, that this was a Condition precedent, with reſpect 
to the Wife and Iflue. 


9 Lord Mansfield Chief Jaſtice. Proviſions in reſtraint of Mar- 
riage are extremely odious, and therefore conſtrued ſtrictly; 


and any liberal Conſtruction allowed to avoid them. They are 
contrary to public Policy, and cruel in the Parent, who can 
have no Knowledge of Circumſtances that may ariſe after his 
Death. They are all void, by the Roman Law ; but in ours, a 
Diſtinction is taken. When they are Conditions precedent, they 
are gocd; but if ſubſequent (unleſs there be a Deviſe over) 


they are void, and conſtrued to be only meant in Terrorem. This 


ſhews the Cruelty of the Thing, in the Opinion of the Judges; 
elſe, ſuch a Diſtinction could hardly be ſupported The Teſta- 


tor's laying, it ſhall not be conſtrued in Terrorem, is only making | 


it doubly (7 Terrorem. Even this has been ſtrictly conſtrued. 
Dayly and \ Clanrichard, in Chancery. The Conſent of Truſ;- 
tees was made a Condition precedent. They demanded a Set- | 
tlement. It was refuſed, and a private Marriage had, without 
Conſent. Afterwards the Huſband made the Settlement required. 
Lord Hardwicke held it a good Performance of the Condition. 


Burlton and Humfrey, Chan. 1755. Alike Caſe of previous 
Conſent in Writing being made a precedent Condition, with 
a Deviſe over. A ſubſequent Conſent held ſufficient. 


Theſe Caſes go farther and are much fironger than the pre- 
ſent. This is quite new, and begins the Forfeiture of the 
Inheritance, with the innocent Iffue. The Offender is to enjoy 


the Eſtate for his Life. 


I have no Doubt of the Father's Intention. He had no Idea 


of a good Wife; unleſs ſhe brought a competent Fortune. 


That is his firſt Object. But if other Qualities ſhould be found, 


equivalent (if poſſible) to Money ; he would not truſt his Son 


to determine in that Caſe, but left it to the cool Judgment 


of Truſtees, He could never mean, that both Parts ſhould at 


all Events be fulfilled ; that (if the Truſtees conſented) a Queſ- 
tion might afterwards ariſe, concerning the Competency of the 
Portion. Either of them performs the Condition. 


5. 5 
Another 
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eſpecially as Another Point is alſo material. One of the Truſtees is even- 


one of the 


Traſtees be- tually become the Perſon, to take Advantage of the Forfeiture. 


el of ſuch a one is nothing; unleſs he ſhews a ma- 
cerned in In- terial Reaſon. Otherwiſe, Chancery would decree him to 


_— conſent. 
Yates, Afton, Hewitt Juſtices. Same Opinion. 
Poſtea to the Defendant. 
2 4. 2% Morris * Miller. 
I Afton A & CTION, for criminal Converſation with the Plaintiff's 
there muſt be Wife. The only Proof of the Marriage was, by Repu- 
ere tation and Cohabitation of the Parties. 
Fact. 


Per Lord Mansfield Chief Juſtice, nl tot. Cur.” 


In theſe Actions, there muſt be Proof of a Marriage in fact, 

as contraſted to Cohabitation, and Reputation of Marriage arifing 
from thence. Perhaps, there need not be ſtrict Proof from the 
Regiſter, or by a Perſon_prefeng; but ſtrong Evidence muſt 
be had of the Fact: As by a Perſon preſent at the Wedding' 
Dinner, if the 3 be burnt, and the Parſon and Clerk 


are dead. 


This Action is by way of Puniſhment: therefore the Court 
never interfere, as to the Quantum of Damages. 


No 1 in ſuch a Cale; mall ariſe from the Parties own 
Act of Cohabitation. | 


$9 in Caſeof The Caſe of Bigamy is ſtronger than this. And on an In- 

Trey dictment for that Offence; Denniſon Juſtice, on the Norfolk. 

þ Circuit, ruled, that though a lawful Canonical Marriage need 
not be proved, yet a Marriage in Fact 3 regular or 
not) muſt be ſhewen. 


Except in theſe two Caſes, I know of none, where 7 
tation is not a good Ne of Marriage. 
= | Plaintiff nonſuited. 

1 = Ro 5 - > Fanny 
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Pai] ikney againſ} Reynous and Richardſon. * A.- auch., 


E B 1＋ on Bond 22 February 1765, for 3000 J. Defend- 


ants pray Oyer of the Bond and 6 diz. for ſe- 
curing 1 500 and Intereſt. Plea. 1. Non eft ſucdum, and Iſſue 
thereon. 5 == _ 


2. That, fince the Statute 7 Gee. 2, the Plaintiff corruptly 
entered into ſeveral Agreements for transferring ſundry Parcels 
of Stock, on the joint Account of himſelf, and Defendant Ri- 

charaſan to be delivered at a certain Time, called the Reſcounter 
Day, in February following ; and, in Performance thereof, cor- 


rupt!; ly, and contrary to chis: Form of the Statute, paid 3000 J. to 


divers Perſons, for making up the Differences in Price, for not 
performing ſaid Contracts; and, that the Bond was made for 
ſecuring to the Plaintiff 1 500 J. being Richardſon's Moiety of ſaid 
Differences; and for no other Conſideration, and therefore 
void in Law, The Plaintiff demurs, and Defendant joins in 


Demurrer. 


Lord Mansfield Chief Juſtice, I am clear, that this is no De- 


fenee, even allowing it to be well pleaded, Compounding 
Differences for Stock ſold is not Malum in ſe, but merely pro- 


hibitum. Where a Thing is prohibited by Act of Parliament, 
it is void as between the Parties; and no Court of Juſtice will 
allow a Man to recover, for what is made unlawful to be done. | 


But this Caſe 1s not within the Act of Parliament. 


-The Bond i is for Money lent to another, to ulfil a * 
Contract. If a Man lends Money to be lent upon Ufury, or 
—_——  c_ 

to pay a Gaming Debt, can it not be recovered? There is no 
Difference, whether borrowed of TR or of any other Perſon. 


Dates, Afton, Hewitt Juſtices; ſame Opinion. 
Judgment for the Plaintiff. 


„ bs End of Eaſier Term 5 Geo. 3. 1767. 
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ri Geo. 3. 1767. In the King's Bench. 


The King * Dawes. 


Side 2 ga SO 2 ing againſt Martin 


Informations 
in Nature of 
Dus Warranto 


denied, after 


long Acqui- 
eſcence and 
other Cir- 
cumſtanees. 


HES E were Motions for crete Informations, in the 


Nature of Writs of Qu aft (ena for the Office of 
_ Burgeſs of Winchelſea. 


Lord Mansfield e the Opinion of the Court. 


There are two Qualifications requiſite to this Office. Reſi- 


dence, and Payment of Scot and Lot. Dawes was elected, 17th 
September 1747. Was not then Reſident, but was Townclerk ; 


and, ſince his Election, hired a Houſe, and has reſided, and 
aid Scot and Lot ever ſince. Two of the three Informers 
concurred in his Election. All three have ſince acted with him, 


without any Objection; till within nine Months paſt. He has 


ſerved the Offices of Jurat and Mayor. Many derivative Rights 


depend on his Election: Perhaps the Exiſtence of the Borough. 


No good Reaſon can be aſſigned, for the preſent Proſecution. 
The End of the Conſtitution is anſwered, by the ſubſequent” 
Reſidence. No public Right is infringed, nor new Conſtitution 


formed, by the Continuance of Dawes in this Office. There- 


fore, upon theſe three Grounds taken jointly, and not ſeparately, 
1. The Behaviour and long Acquieſcence of the Informers, know- 


ing the Diſqualification; 2. The Motives of the Informers for 


now moving it; and, 3. The probable Conſequences to the 8 


Borough, of 1 this Information; We are all of Opinion, 


1 that 


_ 
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that it would be contrary to the Truſt repoſed in this Court, 


by the Statute of Queen Anne, for quickening the Amotion of 


Uſurpers, to permit theſe Informers to have the Aſſiſtance of the 
Court, in this Caſe thus circumſtanced. 


Martin was elected, 1 October 1753. No Objection then 


made, or ever ſince. It is objected now that, tho' reſident, he 


did not then pay Scot and Lot. There are ſimilar Circumſtances - 


of Acquieſcence, in the Informer. Martin occupies a Tenement 
of 10/. per Annum, and has a Freehold beſides. By a Rate, 
made in the Middle of October 1753, he was rated from the 


| Eaſter preceding, and has been rated ever ſince. 


Theſe are appoſite Applications ; and, though one Caſe is 
ſtronger than the other; yet both are ſtrong enough, and the 
Difference ought not to be * 1 


Both Rules diſcharged, 


The SOR avainfl Taviſtock. Ale . 222 5 
0b. fa d, 


OSAM 0 ND Cock, his Wife and three e Childccn. were re- 
moved from Tav iſtocł to Kelly. On Appeal, the Seſſions 
reverſe the Order, ſtating, that the Pauper was bound Appren- 
tice, by the Pariſh of Lamerton, to Richard Rundle, with 
whom he lived ſeveral Years in that Pariſh. Then Rundle 


aſſigned him to John Prout of Milton Abbot; with whom he 
lived, till twenty and an half Years old, when he offered his 


Service to Thomas Maſon of Kelly; who, apprehending he was 
Apprentice to Prout, ſent to aſk his Conſent for Cock to live 


with him; who replied, ** with all his Heart, he might live with 
«© Maſon or any one elſe, provided he performed his Agreement 


with him, v/z. to pay him a Guinea a Year.” Upon which, 


Maſon took him, and he lived with him at Kelly, during the 
Remainder of his Apprenticeſhip. 


» £ bur lw. in ſupport of the Onder of Seſſions, argued, that 


Apprentice 
aſſigned to 4. 
and going to 
live with B. 
on Condition 
to allow A. a 
Guinea 
yearly, gains 
a Settlement 
by the firſt 
forty Days 
Reſidence 
with B. 


there is no Settlement in Kelly. An Infant cannot conſent to 
transfer his Service, nor can it be done without his Conſent. 


Nor 
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Nor can Pariſh Apprentices be amel without the Jos: 
poſition of the Juſtices. 


Norton, on the ſame Side, admitted, that, though an Ap- 
prentice cannot be legally aſſigned; yet, if aſſigned in fact, and 
he lives forty Days with the Aſſignee, he gains a Settlement. 
Nay that if the Adminiſtratrix of the Maſter, before Admini- 
ſtration granted, turns him over, he may gain a Settlement by 
Reſidence. Or that, if the Afiignee of an Apprentice aſſigns him 
to another; the Service with the ſecond Aſſignee will give a 
Settlement becauſe this is an implied Conſent of the firſt Maſter 
K. and I:habitants of Clapham. 20 Ges. 2. But, here is no 
Conſent of Prout. The Leave was conditional, and that (Con: 
dition was never agreed to, by the Apprentice ; which amounts 
to the ſame as a Refuſal. | 


. But per Cur. There is no Doubt, but there was a general 


1 Conſent given by Prout. The Guinea was not payable till the 
. End of the Year, and the Settlement is gained in the firſt forty 
| 15 Days. | | | 


1 1 ö Se reverſed. 


Juſtices confirmed. 


. 5 . 270g. Mayor of Norwich * Berry. 


An Attorney A CTION of Debt, by the Gn of Norwich, for 
— . 405. on a By-Law, for not ſerving the Office of Sheriff 


Corporation there, being duly elected. The Defendant pleads his Privi- 
bn a __ lege, as a practifing Attorney in the Common Pleas, and that, 
: 4s by the Cuſtom of that Court, no Attorney ought to be drawn 

away to attend any other Office, than in the ſaid Court; that 
the Sheriffs of Norwich, upon their Admiſſion, take an Oath, 
to be reſident within their Bailiwick ; and that, before his Elec- 
tion, he brought a Writ of Privilege, of which the Corpora- 
tion had Notice; and that, therefore he refuſed to ſerve. The 
Plaintiffs reply, that the Defendant for twenty Years paſt hath 
been, and ſtill is, an Inhabitant of Norwich, 100 Miles from 
the Court of Common Pleas at Weſtminſter, The Defendant de- 
murs, and Plaintiffs join in Demurrer. 
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For the Defendant were cited, Cro. Car. 165 Prowſe's Caſe. 


Toy. 112. Cro. Car. 11. 2 Stra. 1143. 2 Barnes. Heaton's 
Caſe. 1 Ventr. Stone's Caſe. Oficina Brev. 14671 166, 174. 
| | | A 


1 Barns 29. 


For the Plaintiffs, Savil. 43. 6 Mod. 140. T. ones. 46. 


But the Court were unanimouſly of Opinion, that the Pri- 
vilege of the Court of Common Pleas protected him, notwith- 
OY his Reſidence at Norwich. 


But per Afton Juſtice. By Rule of Court A. D. 1654. No 


Attorney, that has left off Practice for a Year ſhall be pri- 


vileged. - | | 
Judgment for the Defendant. 


The King againſt Edwards and Symonds, Ader. 22 


HE Defendants were Juſtices of the Peace of St. Ives 


in Cornwall, and had evaded the figning of a Poors Rate; 


in obedience to a Writ of Mandamus, by keeping out of the 
Way, ſo as not to be ſerved with the Writ; and an Attach- 
ment was granted, for the Contempt. 


Morton, for the Defendants, and Thuriaw moved, that the 


Defendants might come in and plead Guilty to the Contempt, 
and receive the Judgment of the Court, without anſwerin g to In- 


terrogatories ; and cited K. v. Burridge, M. 9 Geo. 1. where 
the Defendant, preſent in Court, acknowledged the Contempt, 
prout charged in the Affidavits, and a Fine was impoſed upon 
him for the ſame, without his perſonal Appearance ; upon the 
undertaking of his Clerk in Court, to pay the Fine and the 
Proſecutor” s Colts. 


But per Chr The Motion 1s irregular, and cannot be granted, 
if oppoſed ; (as it was, by Sir Fletcher Norton and others) for 
the K. and Burridge appears, upon the Face of it, to have been 


by Conſent. The Attachment itſelf is meſne Proceſs to bring 


in the Party, and bailable; and there is no Charge, till the 
Interrogatories are filed: If then You will come in, and 88 
U 7 * 3 th 
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On Attach- 


ment Defend- 


ant cannot 
confeſs the 
Contempt till 
the Interro- 
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the Matter charged in the Interrogatories, You are at Liberty 
to do ſo, but not before. If improper Interrogatorics are ad- 
miniſtred, the Party may refuſe to anſwer them; but we give 
no Opinion, as to the Mode of Refuſal. There is a Difference 
between an Attachment for Non-Payment of Colts and the like, 
which is in Nature of an Execution; and one for an actual Con- 
tempt, which is only to compel an Appearance. 


| [See Bac. Abridgm. tit. Attachment.) : 


Motion over-ruled. 


4 


Se (WM / v 62. bout gi Wainhouſe. 


Settlement ef 
the Vriic's 
Eſtate on ker- 
ſelf for Life 
Remainder to 
the N ulband 
ter Life if 
any Ifue of 


the Marriage 


10 long live, 


RNemainder if 


ſie dies /ans 


Iſue ot one 


Moiety to 
him in Fee. 
and of the 
other to the 


Wife's Rela- 


tions— His 
Remainder in 


| Fee does not 


ariſe, unleſs 
he ſurvives 


his Wife. 


1 N Treſpaſs; the Defendants juſtify, under the Title of Samuc! 
Appleyard, to which the Plaintiffs reply, and the Defendants 
demur to the Replication. The Caſe, upon all the Pleadings, 
appeared to be this. | = 


Jobn Appleyard and Martha his Wife, 1ſt December 1725, 
by a Deed to lead the Uſes of a Fine, Hil. 12 Geo. 1. ſettled the 
Premiſſes (being the Wife's Inheritance) to the Uſe of ſaid Mar- 
tha for Life—Remainder to John Appleyard for Life, if he and 


the ſaid Martha ſhould have any Iſſue, that ſhould fo long live — 


Remainder, to all ſuch Children in, Fee, as Tenants in Common. 
If Martha ſhould die without ſuch Iſſue, or all ſuch Iſſue ſhould 
die before 213; then, as to one Moiety, to John Appleyard in 
Fee, and as to the other Moiety, to Suſanna Mitchell Mother 


of ſaid Martha for Life, and to the Appointees of ſaid Suſanna 


and her ſecond Huſband, and in default of Appointment to ſaid 
Saſanna in Fee. Proviſo, that John Appleyard and Suſanna 
Mitchell ſhould pay 27. 25. to one John Riſhworth ; and in de- 
fault, the Truſtees to enter and raiſe the ſame out of the Rents 


and Profits. 


roth Auguſt, 1741, John Appleyard died. Martha intermar- 
ried with Richard Shackleton, who alſo died : and by Leaſe and 
Releaſe 26th and 27th October 1764, Martha Shackleton makes a 
Tenant to the Præcipe for a Recovery, which was had the ſame 


Term, and the Uſes declared,. to Martha Shackleton in Fee. 
T7 21ft 
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21ſt December 1764, Martha Shackleton deviſes the Premiſes eue Ae _— 


who claims under Samuel the 3 and Heir of Jenn Able „ 2 


be , of Hank * 
This Caſe was argued, in Eafter Term, by Wallace for the Aub, gooucod a 
Defendant and Walzer for the Plaintiff; and, in this Term, bye Mor kg Ja 4 
Coxe for the Defendant : Bat Blackſtone for the Plaintiff was nee um,, 732 
prevented from going on, by the Court; who were clearly of „ 
Opinion, upon all the Circumſtances of the Caſe, that the 9 0 
tingency, on which it was intended that the —— of John 45. K 


pleyard ſhould ariſe, was, that of his ſurvivingthis Wife; and pA go 
that, as he died firſt, the . never aroſe. , Mee, 2 6. 


The other Points made by the Counſel, Whether this was an 
whether, as the Eſtate was contingent and never veſted in the 
Huſband, it can now veſt in his Heirs, were not reſolved by 


the Court; who, upon the farſt Point only, gave 


Judgment for the Plaintiff. 


The End of Trinity Term 7 Geo. 3. 1767. 


Michaelmas 


- 
4 


Michaelmas Term 


8 Geo. 3. 1767. In the King's Bench. 


22 uur. 2/29. The King again} Elkins. 


On Attach- 
ment for Reſ- 
cue the De- 
fendant may 
fine without 
anſwering In- 
terrogatories. 


N Attachment had iſſued againſt the Defendant, for a 
Reſcue of a Perſon, taken upon meſne] Proceſs : and 
Sir F. Norton now moved, that the Defendant might 

be at Liberty, to come in and ſubmit to a Fine, without an- 


ſwering to 3 | 


Per Cur. The Caſe of a Reſcue differs from moſt other Con- 
tempts; in that here the whole Fact is acknowleged, and can- 
not be made more certain than it is, by anſwering to any In- 
The Caſe would be the ſame, if an Attachment 


terrogatories. 
were to iflue, for a Contempt i in the Face of the Court. The 
Court, in ſuch Caſes, wants no farther Information. 80 grant- 


| adler, 29g The King againſ 90 Hay. 


Marlam-: +; for 
Adminiitra- 


tion ro the 


next of Kin, 
notwithſtand- 
ing a Suit de- 
peading, his 


Conſanguini- | 


ty not being 


denied. 


ed the Rule; 
and fined 5/. 


and the Defendant was the next Day brought up, 


—— 


B LACKSTONE moved for a Ain, to the Judge of the 
Prerogative Court, to grant Adminiſtration of the Effects of 


the late General Stanwix, to Charles Connor Eſq; his Nephew, and 


on a Suggeſtion ſupported by Affidavits, of the Ge- 
neral's Death ; that there were then living no Children, Wife, or 
other Relation in the ſame or any nearer Degree; that he had 
applied for Letters of Adminiſtration, but was refuſed, on pre- 

once of two Caveats, one entered by Mr. Holmes, and another 
by Mr. Stilling fleet: That Stilling fleet was only firſt Couſin to 


the Genera), and therefore one. Degree more remote than Mr. 
Connor, ; 


next of Kin; 


I 
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————— 
——__ 


Connor; But that Mr. Holmes's Claim (who was Brother to the 
General's firſt Wife) aroſe upon this extraordinary Accident : 


That, in October 1766, General Stanwix, his ſecond Wife, and 


His Daughter by the former Wife, ſet ſail, in the ſame Veſſel, from 
Dublin for England; that the Veſſel was loſt at Sea; and no Ac- 


Count of the Manner of her periſhing had ever yet arrived. 


Whereupon, Mr. Holmes, as maternal Uncle and next of Kin 


to Miſs Stanwix, claimed the Effects; under a Notion of the 
Civil Law, that, where Parent and Child periſh together, and 
the Manner of their Death is unknown, the Child ſhall be ſup- 


poſed always to ſurvive the Parent. 


＋ 


But Blackſtone inſiſted, that, ſuppoſing this to be the Rule 


univerſally, and that the Rule of the civil Law ought to govern 


in this Caſe, both which were much to be doubted ; yet fill, 
that could be only a Queſtion, upon the Statute of Diſtribu- 


tions; whereas he moved, upon the Statute of Adminiſtrations : 


and as Mr. Connor was now the indiſputable next of kin to the 
General, he was intitled to Letters of Adminiſtration, being al- 
ready in poſſeſſion of the real Eſtate. The Court granted a Rule 
to ewa Cauſe, with Notice to Helmes and Stilling fleet. 


Thurlw and Dunning ſhewed - Cauſe for Stilling fleet and 
Holmes. - 1ſt, That S/lingfleet was in equal Degree with 
Connor, by the Canon and Common Laws; and therefore, no 
Mandamus could go, to take away the Election of the Ordinary. 
But per Cur. The Computation of Degrees, in theſe Caſes, muſt 


be according to the Civil Law. 2d. That there was a Lis pen- 


dens, in the ſpiritual Court, which had competent Juriſdiction 
of the Queſtion, wherein the Intereſt of Mr. Connor was de- 
nied, and now in a Courſe of Trial. This was allowed (if true) 
to be a ſufficient Cauſe; but the Court refuſed to hear Affida- 
vits concerning it; but required a Tranſcript of the Proceed- 
ings; in which nothing more appeared, but a general Denial of 


the Plaintiff's Intereſt, as is uſual in every Stage of their Proceed- 


ings, and not of his Conſanguiaity, as ſtated in his own Affidavit. 
And therefore the Court, without hearing Counſelin ſupport of the 
Rule, made it abſolute for the Mandamus; upon the Ground of 
it's being for the Adminiſtration only (and not the Diſtribution) 

VL. I. 8 | to 
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The Court 
will not aſſiſt, 
upon Motion, 
the Relation 
of an Act of 
Bankruptcy. 


* 


to which Mr. . was cats intitled, under the Statute; 
but had been kept out or it a Twelvemonth, without Moy ap- 
parent Reaſon. 


The End of Michae/mas Term 8 Geo. 3. 1767. 


e — ͤ — 


Hilary Term 


8 Geo. 3 1768. In ths king 8 Bench. 


Clarke againſe Ryall. 


N a Judgment againſt the Defendant, who was then 

a Priſoner, a Fieri facias was ſued out by the Plaintiff, 

and his Goods taken and fold by the Sheriff. The De- 
8 ſtill continued in Priſon, till two Months were elapſed; 
whereby he became a Bankrupt, and a Commiſſion iſſued againſt 
him. And now Wallace moved, that the Sheriff might pay over 
the Money to the Aſſignees, who were intitled (as he infiſted) 
thereto, by Relation to the Time, when the Defendant firſt 


went to Priſon. Norton ſhewed for Cauſe, that, before the 


two Months were expired, or the Commiſſion iſſued, the She- 
riffs Officer had paid the Money to the Plaintiff; which Fact 
was ſworn by the Officer, though there appeared ſome ſuſpicious 
Circumſtances to the contrary. Upon this, Wallace changed 


his Motion, and deſired, that it might be tried on an Iſſue, 
whether the Money was bond fide paid to the Plaintiff, before 
the Commiſſion iſſued: as the Juſtice of the Caſe is with 


the Aſſignees, in caſe the Fact turned out, that it was paid af- 


terwards. But by Cur. This is a Caſe ſrictiſimi uris; and 


the Relation, of which the Aſſignees would take Advantage, an 


odious one. Therefore, we will not affiſt it. You could not 


bring an Action, againſt the Sheriff for the Money; becauſe 


that would affirm the Execution. As therefore you could have 
I 7 | | 5 no 
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no 5 in the regular Conelh of Law, you ſhall not 


obtain it, upon Motion. 


Rule 3: folnewnd | 


Barnes agninf Foley. (4 eur ag 


N an Action 1 the Poſtmaſter of Bath, the Court de- 
termined, that a Country Poſtmaſter hath no Right, to de- 
mand Money, for the Delivery of Poſt Letters, in the Town 
where the Poſt Office is kept; but gave no Opinion, con- 
cerning the Duty of ſuch Poſtmaſters, to deliver Letters at 


private Houſes, without any Fee or Re ward. And therefore, 
upon the firſt Point only, gave 


. fog the Plaintiff 


' Caſe out of Chancery. Dr. George Coningſby, by h 


Poſtmaſter in 
a Country 
Town cannot 
demand Mo- 
ney for deli- 
veringLetters 
at private 


Houles. 


rris againſt Barnes and © BE 4 Yew. IS 5 
HC Rho [FE ACP, 


Deviſe to . 


Will, dated 15 February 1766, deviſed his Manor = for cy 


Grendon Warren in the County of Hereford, to his Kinſman 
* Coningſby Harris, for the Term of ninety Years from the 
* Teſtator's Deceaſe, if he ſhould ſo long live; and after the 


Determination of that Term, to the Heirs of the Body of faid 
Coningſby Harris; Remainder, to Suſan Elletſon for ninety 
« Years from the Deceaſe of the ſaid Coning/by Harris, he dying 


„ without Iflue, if ſhe ſhall fo long live: And, ſubject to the 
«« Eftates and Contingencies before mentioned, to Roger Elletſon 
«© her Son for Life; with Remainder, to his firſt and other Sons 
ce in Tail male; Remainder, to the right. Heirs of Suſan 
0 Elleſſon 1 in Fee.“ | 


The Teſtator died 15 March 1766, 83 the Defendant 
Barnes his Siſter and Heir at Law. Coning/by Harris the 


Plaintiff, who hath at preſent no Children, entered. Sſan 


Elletſon died, leaving the ſaid Roger Elletſon her only Son and 
Heir at Law; who hath alſo at preſent no Iſſue. 


The Queſtion Ward by the Court of Chancery, is, Whe- 


« ther the Heirs of the Body of the Plaintiff Coning/by Harris | 


„take any, and what 8 under the ſaid Teſtator's Will ?” 
Sal Bury 


0 


Vears, if he 
ſo long live, 


Remainder te 


the Heirs of 
his Body. 
And ſubject 
to theſe Eſ- 
tates and 
Contingen- 
cies to B. in 
Tail. Re- 
mainder to C. 
in Fee. The 
Heirs of the 
Body of A. 
take an Eſ 
tate Tail by 
executory 
Deviſe. 


Lore . 4:1 
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Salijhury Fores for the Plaintiff, argued, 


That ſuch Heirs take an Eſtate tail as Purchaſers, not by way 


of contingent Remainder, for want of an Eſtate to ſupport it, 


but by way of executory Deviſe. The Time, during which 
an executory Deviſe may expect, is now ſettled ; a Life or Lives 
in Being, and twenty-one Years after. This, within the Rule. 
It muſt be known on the Death of Coningſoy Harris, w hether 
he will leave Heirs of his Body. This is not a preſent and 
immediate, but a future and executory, Deviſe; and, notwith- 
ſtanding the idle Diſtinctions formerly made between Verba 
de præſenti, and de futuro, if a future Eſtate be intended, the 
Court will not now regard the grammatical Nicety of the Words. 
But even were it meant as a Remainder, if it cannot take Effect 
as ſuch, it ſhall enure as an executory Deviſe. So held, in 
Hopkins v. Hopkins. In the mean Time, the Freehold deſcends 


to the Heir at Law. Carter and Barnardi Hon. 1 P. Wis. 50 5. 


Plunket and Holmes. I Lev. 11. Gore and Gore, 2 P. Ums. 28. 
And he relied on the Caſe of Doe v. Carlton. B. R. T. 1745. 
almoſt in terminis the ſame Caſe with this; where in the Court 
it was held, that the Heirs of the Body took an Eſtate tail by 


executory Deviſe, and that, in the mean Time, the Fee deſ- 


cended to the Heir at Law. 
- Blackſtone, for the Defendant, argued, 
That the Queſtion was inaccurately ſtated ; vis. What Eſtate 


the Heirs of the Body of Coning/by Harris now take, who is 


living, and can therefore have no Heir; and hath no Child, 
and can therefore, under the preſent State of the Caſe, have no 


Heir of his Body. But, ſuppoſing it t& mean what Eſtate 


ſuch an Heir, in caſe he ever exiſts, will take: it is inc um- 
bent on us to contend, that he will take nothing. For, though 
it ſeems the Intent of the Teſtator, to give him an Eſtate Tail, 
yet that Intent cannot be carried into Execution, contitently 


| with * Rules of Law.“ 


. He cannot take it as a : contingent ber for want 


of a Freehold to ſupport it. Goedright and Corniſh. Gore and 
Gare. Firſt Certificate expreſsly, ſecond Certificate impliedly. 


2d. Not as an executory Deviſe; becauſe, firſt, the Contin- 
gencies are too numerous, and too remote: Firſt, that Conning/e, 5 


4 Har 14 | 
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Harris ſhall have Iſſue; next, 

during the Term of ninety Vears; 
ſurvive the Term. But, e e becauſe no interim 
Eſtate deſcends to the Heir at Law, to ſupport the execu- 
tory Deviſe. This is abſolutely neceſſary; elſe the Freehold 
would be in Abeyance, till the Contingency happens or fails; 
and no Act of Parties can put a Freehold 1 in Abeyance. 
and Gore, the Limitation over was, © in Default of ſuch Iflue;” 
fo that the Remainderman's Eſtate did not commence, till 
the Default happened: 


Law. But here the Deviſe is immediate . to Roger Elletſon &c. 
« ſubject to theſe Eſtates and Contingencies. It veſted in him 
therefore by Purchaſe, at the Death of the Teſtator; ; and be- 


ing once ſo veſted by Purchaſe, it cannot be deveſted by a future 


_ Contingency, as it might have done, had it veſted by Deſcent - 


that he himſelf ſhall die, 
laſtly, that the Iffue ſhall 


In Gore | 


| and therefore the Court held, in the ſe- 
cond Certificate, that an interim Eſtate deſcended to the Heir at 


According to the known Diſtinction, between Eſtates which 


veſt by Deſcent, and Purchaſe. 
Cate. 1 Rep. 95. Svelley's Cale. 


But efteowards in the ſame Term, 4 Court dect that 


3 Rep. 61. 6. Lincoln College 


they ſhould certify, that the Heir of the Body of Coningsby Har- 


71s would take an Eſtate Tail, by executory Deviſe; the Con- 
tingencies not being too remote, as they muſt all determine, 
at the Death of Conmgsby Harris. They alſo held, that, while 
the Contingencies ſubſiſted, the Freehold Was undiſpoſed of, and 
deſcended to the Teſtator's Heir at Law. It i is the ſame Caſe, 
as that of Robert de Mandeville.” Co. Litt. 26. 


| ww oli ngton gala Welling 
22 A. 85 19 

| A Caſe out of Chancery. "Richard Cary, by Will 9-% July 
| - 1757, Imprimis, directs all his Debts to be paid: Item, 
in Default of Iſſue of his own Body, deviſes his Manor of Wil- 


% cot, &c. to Jobn Arrowſmith and James Simmons, and their 


«« Heirs; in truſt, to pay his Siſter Elizabeth Wellington an 


* Annuity of 100 J. till his Debts and Legacies were paid. And, 
after Payment thereof, he deviſes it, to Elizabeth Wellington 


« for Life; with divers Remainders over in ſtrict Settlement; and 


«© makes Arrowſmith and Simmons Truſtees, to preſerve the Con- 
<« tingent Remainders : Remainder to his Heir at Law.” The 
VOI. I. 8B Teſtator 


2 
F: „ 
5 . ＋ 


2.100 SG fire 


27 
2 2 706, 


3 vw +4 
= his Swe he b 2 
a Bachelor, "EO 
conditional Cee, ; 
pair S 


1 eſtator dies 
without ever 


marry ing. Jt, ; 4, 82. 


27 Pew. 202. 
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TY Teſtator died a Batchelor, kigving ſaid Elizabeth Wellington and 
Jane Collins his Heirs at Law. 


; Qu. Whether Arrowſmith and Simmons the Truſtees took any, 
nd what, Eſtate? 


| Blackſtone for the Plaintiffs, the Remainder Men, argued, 
1ſt, \That the Truſtees took a baſe F ee, determinable, when 
the Rents and Profits of the Teſtator's Eſtate ſhould have paid 


his Debts and Legacies. If it is objected, that this Deviſe, be- 
ing after an indefinite Failure of Iflue, is an executory Deviſe, | 


land the Contingency too remote to ſupport it. 


He anſwered It is not an executory Deviſe, but a conditional 
Will, depending on a precedent Condition, upon which the Teſ- 
tator intended the Whole ſhould take Effect, or otherwiſe 
Meaning to diſpoſe of his Eſtate; but afraid, leſt upon a Change 
of his Condition, he might die without altering his Will, he 
revokes the whole conditionally, that he married, and had Iſſue 
of his Body. Perhaps, it was abundans Cautela. The Law 
might have done it for him. On ſuch a Change of Circum- 
ſtances, a Will of perſonal Eſtate is revoked. Lord Raym. 441. 
Sal. 592. 2 Show. 242. It may be the he fame, as to Land. 1 
ez. P. ms. 304. Eg. Caf. Abr. 413. Par Free an in Chan- 
cery, H. 22 Geo. 2. In caſe I die before my Return from Trelans Treland, 
'I will, &c.—Held a conditional Will; though the Teflator re- 
—— 
turned, and in his laſt Illneſs, _ directed RS Attendants where 


e — — — A. 
they might find this Will. DS | | 


— — — . 
In Default of Iſſue, differs from the Expreſſion, on Failure of | 
- Iſſue. The one implies, that A. never ſhall have Iſſue; the RK 
other, that he ſhall have it, and it afterwards fail. The firſt | 
| Contingency mult be determined, at his own Death; the latter 
may be ſaſpended, for Ages. 


8 


This Londiribnal Clauſe is placed at the Beginning of the — 

ill, and operates over every ſubſequent Clauſe, every Limi- 
tation and Legacy; all which would have been void, in caſe he 
had married and left eft Iſſue. He expreſſes no more than the Law 
a probably have implied; but left the Law ſhould not im- 


y it, he has taken care to expreſs it. 
bi po ail rod 169. er . Ale, u, 


Que coat 

„ . 
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2d. That, if the Will was not conditional, ſtill the Deviſe to 

the Truſtees is a preſent Intereſt, and not an executory Deviſe. 
An executory Deviſe is a future Intereſt, which cannot veſt at 
the Death of the Teſtator, but depends upon ſome Contingency, 
which muſt happen, beſore it can veſt. Gi. Devis. 49. Caf. 
Equ. Abr. 186. The preſent Deviſe muſt veſt at the Death of 
the Teſtator, or not at all. If he left no Iſſue, they take an 
Eſtate, in Poſſeſſion; if he left Iſſue, that Iſſue would take an 
Eſtate Tail, by Implication (Walter and Drew. Com. 372.) and 
then the Truſtees would have aveſted Remainder expectantthereon. 


3d. That if it be an executory Devile, the Contingency 18 
not too remote to ſupport it. Or Default of his own rn Iſſue, muſt 
mean Iſſue, Trung a "rn Death. © All the Caſes where CXecutory | 


Deviſes, upon a " general Failure 0 of Iſſue, , have been held too 
remote, have been, where the e Contingency c depended on the H 


ties. He could not mean to poſtpone them to an indefinite 

Failure of his own Iſſue, if he had happened to have any. His 

Meaning was, to give a preſent Eſtate for theſe Purpoſes, in caſe 
| he died without any Iſſue, and not otherwiſe; having provided 
for his Debts (in caſe he left Iſſue) by the firſt Clauſe in his I. 


« * 


Dunning Solicitor General, for the Defendeats the Heirs at 
Law, argued, that it was an executory L Devile, depending on the 
eneral Falte 


llure of Iſſue: becauſe if the Words, living at my 
Beccgge. irc Ber edle in ſuch Deviſes, it is always under- 
ſtood to be a general Failure of Iſſue. That it cannot bega con- 
ditional Will; becauſe it would be nugatory to make a Provi- 


E fion for revoking his Will, in caſe he married, and had Iſſue; 


| fince the Law would do it for him. And he inſiſted, that it 

could not, in any Contingency, operate 2 as a Remainder ex- 
- pectant on on an Eſtate Tail ; becaule no Man, by his s Will, can 
give an Eftate Tail to to Naa 


rs — 

| The Court d certified in the ſame Term, that th 
Truſtees took a baſe Fee, determinable on the Payment of th 
Teſtator's Debts and Legacies, out of the Profits of the Eſtate : 
And (wut opinor) principally upon the Idea of the Will's bein 
merely conditional, in caſe he left no Iſſue of his Body. 


The 


i » ſue of a third Perſon, not of the Teſtator himſelf, What are 
the Truſts of this Eſtate ? To pay Debts, Legacies and Annui- 


Ar 646. 
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"HM The King againf Lord 6 


. A R RANTS had been iſſued by Sir Jeb Fielding and 
Mr. Kelynge, to apprehend his Lordſhip, on the Oath 
of Sarah Joodcock, for a Rape; and Mrs. Harvey and Mrs. Grit. 
Fenburg, for being Acceſſaries before the Fact. She had ſworn 
that ſhe was inveigled into Lord Baltimore's Houſe-in Southamp- 


| fon Row, where the was confined five Days, during which, ſhe 
neither eat nor drank ; and, upon her ſtill refuſing to comply 


with my Lord's Will, ſhe was carried down, by Force, to his 
Houſe at Woodcot in Surry; where the two Women forcibly 
lifted” her into Bed to Lord Baltimore, and left her there; and 
that he actually raviſhed her. On the laſt Day of the Term, 


Lord Baltimore and the Women ſurrendered themſelves into 


Court ; and. Eyre, Recorder of London now moved, to admit 
them to Bail ; which was admitted to be of courſe, with re- 
— to the Acceſſaries. | 


He opened ſeveral Affidavits from his Lordſhip! 8 Domeſtics, 
proving that the Proſecutrix had been for five Days in the Houſe 


without any Reſtraint, and behaved remarkably chearful, be- 


fore and immediately after the Time, that the Rape was ſworn 


to; particularly the next Morning at Breakfaſt, when ſhe made 


up Wedding Favours, with her own Hands, for herſelf, Mrs. 
Grifenburg and Mrs. Harvey ; together with many other Cir- 
cumſtances, that tended to make her Evidence ſuſpicious: par- 
ticularly, that ſhe decla; ed to an Attorney (Who was ſent for 1 


Lord Baltimore when the Affair began to make a Noiſe) and 


'allo ſignified in a Letter to her Father, that ſhe wiſhed to ſtay 


with Lord Baltimore. And, when an Habeas Corpus was brought 


before Lord Mangteld by her Father, his Lordſhip could beſt 


inform the Court of what paſſed upon that Occaſion. (which 
was generally ſuppoſed to be, that ſhe deſired, when privately 


examined, to go back again with Lord Baltimore; ſhe being 
then Jul juris, about 27 Years old. ) 7 | 


Lord Mansfield 8 that his Clerk was preſent when he 


examined her, and would in due Time give a proper Account 


of it: But that the Court would not now enter into the Merits, | 
unleſs drove to it. He ſuppoſed his Lordſhip's Counſel had 


_ conſidered the Conſequence of diſcloſing their Defence, by fil- 


3 | ing 
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ing ſuch Affidavits, as had been opened. But before it went 
any farther, he aſked the Counſel for the Proſecutrix, Mr. So- 
Z citor, Serjeant Davy, and Sir Fletcher Norton, whether they 
OP admitting his Lordſhip to Bail. 


They declared that they vous neither oppoſe, nor fone | 


to it, but left it to the Court; 


as the Proſecution was inſti- 
euted for public Juſtice only. . 


Lord Mangfield. As no Affdavits have been read, we do not, 
and cannot go into the Merits. But, upon the Circumſtances 
that do appear, we think there is ſtrong Reaſon to take Bail. 


His Lordſhip's Surrender is a clear Proof, that he does not mean 


to run away. Let them therefore be diſcharged, upon giving 

Bail (his Lordſhip in 4000/7 and four Sureties in 1000/7 each; 
and the two Women, in 400/ each, and four Sureties in 10017 
each) to appear, at the next Surry Aſſiſes. 


N. B. They were indicted at the next Aſſiſes, an 


upon a Trial of many Hours, acquitted. 


The End of Hilary Term 8 Geo. 3. 
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8 Geo. 3. 1768. In the King's Bench. 


The King Butler, and others. 


g agg; 


O TION, to quaſh an Appointment of the De- 
fendants, to be Overſeers of the Poor of the Town 
. of Guildford in Surry, made by James Goodyer and 
Job Peche, two of the Corporation Juſtices, on Eaſter Monday, 
20 April 1707 There being another Appointment, made 
Vor. . I EC by 


d, 


do 


The Court 
will notquaſh 
an Appoint- 
mentot Over- 
ſeers, after 
their Year is 
expired 


650 
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Mavor or 
Head Otacer 
in Towns 
corporate 


hath not the 


ſole Appoint- 
ment of Cver- 
ſeers. 


Ummm 


by William Savage the Mayor and Thomas Parker, one of the 
County Juſtices, of two other Perſons on Eafter Sunday, 19 April, 
which was infitted on, to be the only valid Appointment; as 


being prior in point of Time, though alledged by the Defend- 


ants to have been made clandeſtinely and fraudulently, at one 


o' Clock in the Morning. The Statute 43 Elis. c. 2. was alſo 


ſtrongly relied on, in favour of the Mayor's Appointment ; 
which, in ect. 8. enacts, that, Mayors, RBailiffs, or other 
« Head Officers of every Town Corporate, being Juſtices of the 
Peace, ſhall have the ſame Authority, within their reſpective 


„ Juriſdictions, either in Seſſions, or out of it, as is given, by 


e the ſaid Act, to any two Juſtices of the Peace ; and no other 
«« Juſtice or Juſtices to enter or meddle there.” This, Dunning 


Solicitor General, argued, was to be confined to the Mayor, or 


other prefiding Officer only; and that he alone has the Power 


of appointing Overſeers ; eſpecially as, by the ſame Section, 
Aldermen of London are inveſted with the ſame Power, in their 


| reſpective Wards. In ect. 9, Accounts are to be made up be- 


fore the ſaid Head Officer, in the ſingular Number. By ſect. 10, 


In caſe no Appointment of Overſeers be made in a Town 


Corporate, the Penalty of 5 J, is laid upon the Mayor, Alder- 
man (viz. of London) or Head Officer only; whereas, in Coun- 
ties, it is-laid upon every acting Juſtice of the Peace. And, 
in ſed. 11, The Warrant for recovering the Penalties is alſo 
grantable in the ſame Manner. 


But by Lord Mansfield Chief Juſtice, Cui bono is this Appli- 
cation now made, to quaſh the Appointment, after the Year is 
expired ? Upon this Ground alone, the Rule muſt have been 
diſcharged. But I would have it thought, that ] put it off 
upon this Ground, becauſe I have any Doubt of the Queſtion. 
The Doctrine endeavoured to be maintained is a very ſtrange. 
one. What, ſhall a Mayor of a Town Corporate, (where there 
may be a dozen Pariſhes, where the Right of voting for Mem- 
bers perhaps may be by Scot and Lot; and he the returning 
Officer) ſhall he alone appoint all the Overſeers in the Town? 
Had ſuch a Power been ever dreamt of before, it muſt have been 
conteſted over and over, and would long fince have been corrected 
by Parlizment. The Statute only means to give Juſtices in Cor- 
porations and Head Officers, where there are no Juſtices, the 


lame Power as Juſtices in Counties: In Seſſions, (Where there 


Are 
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are Juſtices) as well as out of it. Sed omnes Fuſtic. conceſſe- 
runt. Qu. Is there any Determination, that an Appointment 


on a Sunday 1s good. 


9 


Aſton Juſtice, I have a Note from Mr. J. Bathurſt, of K. : 
and Clerkenwell, P. 13 Geo. 1. that an Appointment made, on 
Eafter Sunday, ſhall be good; it being a Work of Charity. 
{Vide Foley 4. Determined on another Point, becauſe not faid 
to be Subſtantial TT 8 
Lord Mansfield. Notwithſtanding that Reaſon, I ſhould 
think, that an Appointepent, on a Sunday, 18 7 facte clan- 
deſtine and bad. . | | 
Yates, Aſion, mille Juſtices agreed, that the 5 | = 


* 


*. 


” Rule be diſcharged. 


Green again Farmer. 8 A wn - i 
7 nj} Farmer : 2 9 A. 
of CC 6, WL; 


ys i R 2 E R, for 2000 3 of Serge. Verdict for the Plain- A Dyer 15 


Li 
tiffs, on this Special Caſe. | | _——— 


a | vered to him 
Z in the Courſe 


Meſlrs. Henzleman purchaſed from the Plaintiffs the Goods in of Trade, bat 
queſtion, by their Packer, and they were delivered to the De- f 2 
fendants their Dyers, to be dyed on their (Meſſrs Hengleman s) 2 

Account. Afterwards, nes = and the Plaintiffs G Han þ 
argeed, that the Plaintiffs ſhould have their Goods back again; who / 2+ 
demanded them from the Defendants, offering to pay what was (oe 

due for the dying of them; but the Defendants inſiſted, upon 
being alſo paid a Debt, due from Meſſrs. Henzleman, for dying 
other Goods, over and above the Price of dying theſe. 


The Occaſion of Meſſrs. Henzleman's agreeing, that the 
Plaintiffs ſhould have their Goods again, was their (the Hen- 

⁊lemans) having failed in their Circumſtances; and it was proved, 
that, after Notice of this Failure, the Defendants had delivered 
back eleven Pieces to Meſſrs. Agen and Hodgſon, which had, 
85 | in 
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in like Manner, been bought of them by Meſſrs. Henzleman's 


Packer, and ſent to the Defendants to be dyed on Mefirs. Hen 
z/eman's Account, without inſiſting on being paid, more than 
was due for dying the ſame; and they had allo delivered back 


to the Plaintiffs five Pieces in 8 without being paid any 
thing for them. 


Ju. Whether, under theſe Circumſtances, the Defendants 


5 
have a Lien upon theſe Goods, for any thing more than the 


Price of dying the ſame. 


This Caſe was argued, at the Bar, in Michaelinas and Hilary 
Terms; and for the Plaintiffs were cited, Bro. tit. D- itr eſs. 92. 
Ex parte Deeze. 1 Ark. 228. Ex parte Ockengen. 1 Ack. 2 35. 


for the Defendants, Prec. Chanc. 580. 2 Stra. 4 56. 


And in this Term Lord Atansfield Chief 9 8 88 delivered the 
Opinion of the Court. 


This Caſe is bxadtly the Gam 2, as if the Action had been brought 
by Hengleman; the Plaintiff ſtanding in his Place. 


The general Queſtion is, How far the Plaintiffs are bocnd to 


do Juſtice to the Defendants, for a real Debt due to them from 
Henzleman, before they can recover back theſe ſpecific Goods, 


or Damages, inſtead of them, 


The Juſtice of allowing croſs Demands is ſuppor ted by na- 
tural Equity: The Balance only is really due in fuch Caſes. 
But the common and eſtabliſhed Forms of Law have in general 
directed ſeparate Remedies to be mutually. had, by Biegen 


Actions; And though, where the Nature of the Tranſaction 


| es 
40 — 
| 5. 7 + 4h 


EF 3 2 47. 
D 


Wo - ode, 


conſiſts in a Variety of Receipts and Payments, the Law allows 
the Balance only to be the Debt; yet, where mutual Debts 
ſtand undodnected with each other; the Low > hath jad, they 
ſhall not be Tet off. And Courts of Equit have followed this 


Rule, merely becauſe it was the Law. 


The natural Reaſon of Mankind was firſt ſhocked at this 
octrine, in the Caſe of Bankrupts: * thought it hard, 


| os. 9. his 44. avs 4 Ow 2227 4 | that 
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that a Perſon mould be bound to pay the Whole that he owedy 
to the Bankrupt, and receive only a Dividend of what th 


Bankrupt owed Him. This therefore was provided for * t 
Statutes 4 Ann. and 5 Geo. 2. | 


Where there was no Bankruptcy, the Juſtice of ſetting off, 
(eſpecially, after Death in the Admi iſtration of Aﬀets) ſtruck 


Men next, and was therefore ; provided for by the Statutes, 2 Geo 2. 
and 8 Ges. 2. of Set-offs. Rut theſe Statutes do not extend to 


create any Lien on ſp:cific Goods, unleſs where they can be con- 
ſtrued, to be depoſited as Fledge. Natural Equity is certainly 
much in favour of Liens; ſo that Courts of Juſtice have always 
leaned that way, as far as was conſiſtent with poſitive Law. They 
will therefore imply a Contract of Lien, from the general Courſe 
of Trade, or from the Nature of the particular Mode of deal- 
ing between the Parties. So where one has acted as a Factor 
for another, every thing i in his Hands is conſtrued to be a 


Pledge. . 


Two remarkable Caſes have been cited at the Bar, Ex parte 


Deere, and Ex parte Ockenden ; both of them well reported by 


Atkyns, In the former, Lord Hardwichke inclined to favour 
Liens; but, after mature Deliberation, he was of Opinion in 
the latter, that he could not bring the Goods detained, with- 


in the general Rule of Liens. Both were Bankrupt Caſes. I 


have Notes of both. The one was the Caſe of a Packer, who was 


allowed to retain Cloth, for other Debts, beſides what was due 


for packing: The otter, of a Miller, who was not allowed to 
retain Corn, for other Debts, than the Price of the Grinding. 
In this Caſe, according to my own Note, Lord Hardwicke ſaid, 
„Here is no Evidence of a Contract for a ſpecific Lien, nor of 


a Lien ariſing by the general Courſe of the Trade, The Law 


has created a ſpecific Lien, for the Price of grinding the 
„Corn; can I carry it farther ?” Atiyns reports only what was 


| ſaid, on 12th Auguſt 1754. It ſtood over to the 20th December; 


and, no Precedents being then produced to the contrary, he 


determined according to his Opinion in Auguſt, as reported by 
Athyns.. 


If theſe two Caſes at all claſh, the Weight of Authority is 
certainly more preponderant 1 in the latter, which was more ma- 
Vox. I. . a 8D turely 


n 
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3 ee But X think them: very ait. K 
Packer, according to the Courſe of Trade, is certainly intitled 
to a Lien upon all Goods in his Hands, being in * Nature 
of a Factor. | 


Let me apply the Principles of Ockender's Caſe, to the pre- 
ſent. Here is no Factor, no Agent, concerned: No Tranſac- 
tion, but the mere Manufacture of dying: No Courſe of Trade 
or general Uſage, to create a ſpecific Lien: No particular Cir- 
cumſtances of their Method of Dealing with Henz/eman. The 
very Manner of dealing ſhews, they relied merely on his per- 
ſonal Credit. We are therefore all of Opinion, that the Defend- 
ants had no Lien in the preſent Caſe, but for the Price of the 
| Dying of theſe ſpecific Goods : and therefore, 


— e e ee. E — e "ave mg Ko ir a vs — ee eee gg ATI e —— oe} N 11 »» 2 IO * AY N 
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Poſtea muſt bas delivered to the Plaintiffs; the Price of the 
Dying being deducted at the Trial, out of the Damages 
given by the Jury. | 


* 7. 4, A” Me Perkins on Denn of Vowe againf . 
24 23 


; An Eb ate N Ejectment : The Joy found A ſong Verdict: That one 
12 . 1 to A MPilliam Dexter, being Tenant in Fee of the Premiſſes, en- 
58 3 feoffed Henry Earl of Derby, afterwards K. Henry 4. to hold 
53 Ah: 2 clearly of the to him and his Heirs. Afterwards the King, by Letters Pa- 


I. e 1G, l tent under the Dutchy Seal of Lancaſter, 2 April 7 Hen. 4. re- 


King, Has 1 citing ſaid Feoffment, and that Margaret the Wife of John 
l 34 Hen. Miton was Grand- daughter and Heir of William Dexter; and that 

. an” | Miton and his Wife had petitioned the King, to be fully rein- 
| by a common feoffed thereof ; Nous veullantz cele partie ſoit fait, ceo que lay, bone 
FE» x . ET Fo Y, end conſcience demandent, have of our ſpecial Grace, given 

| and granted to the ſaid Jobn Miton and Margaret his Wife, and 
| the Heirs of the Body of the ſaid Margaret, the ſaid Premiſes 
* | to be holden as of the King and his Heirs, Dukes of Lancaſter, 
as of the Duchy of Lancaſter, in Chief for ever; with Rever- 

fion to the King and his Heirs, Dukes of Lancaſter, on Failure 
of Iſſue of ſaid Margaret: Which Grant was confirmed to Leo- 


7 . oe 6a a7 nard Vowe, by Letters —_ under the Great 17 29 Iſt Oc ſober 
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20 Eliz. and again 11th December 27 Elis. on a Surrender of 
the former Grant by Thomas Yowe, to be holden by the 2oth 
Part of a Knight's Fee, and not in Capite. 


William Dexter of Haleighton : enfeoffed the 
| | | Earl of "SA 


Milliam Dexter 


Margaret Dexter. John Miton, Grantees, 7 H. 4. 1 406, 


DD © © & & & © © 


Leonard Yowe, Heir of the Body of Margaret Miton 20 ö 
| | Eliz. 1 174. 


Pedigree. 


Thomas YVowe Grantee. 27 Eliz. 1584. 


bn J. out Jane Docoley. A. D. 16 52. 


Leonard Vawwe—Martha Butler. 1697. 


— 


Richard Vowe | © © © Powe Thomas Voabe, ſuffered a Recovery 1766. obiit 17th Seß- 
2d Son 3d Son 1it Son tember 1766. Will dated 8th Auguft 1766. 


1 


Thomas owe, Leſſor of the Plaintiff 


Martha Vowe Mary, mart Lucy, mard } 
| | Robt Spragging Peter Shuter | 


— 


— A 
Leſſors of the Defendant. 


On 3 March 16 52, Thomas Yeowwe, then Heir of the Body 


of Margaret Miton, on his — with Fane Dowley, en- 
feoffed 
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nne 


feoffed Jobn Fiſh and Thomas Collins ; to the Uſe of himſelf for 


Life; Remainder, to ſaid Jane for Life; Remainder, to the 
Heirs of the Body of ſaid Thomas YVowe on ſaid Jane be- 


gotten ; Remainder, to his own right Heirs : and, in Ea/er Term 
1652, levied a Fine to ſaid Uſes. On 23d Auguſt 1697, Leo- 
nard Vowe, the Son and Heir of the Body of the ſaid Thomas 


and Fane, on his Marriage with Martha Butler, covenanted to 
| levy a Fine, which was afterwards levied ; to his own Uſe, for 
Life; Remainder, to Truſtees to preſerve contingent Remain- 


ders; Remainder, to ſaid Martha for her Life; Remainder, to 
the firſt and other Sons of the Marriage in Tail Male; Remain- 


der, to Truſtees for a Term of 500 Years, to raiſe Portions 


for Daughters; Remainder, to the right Heirs of Leonard 
Vowe. On 19th and 20th May 1766, Themas Vote, Son and 


Heir of ſaid Leonard and Martha Vowe, by Leaſe and Re- 


leaſe, made a Tenant to the Præcipe, and declared the Uſes of 


a Common Recovery, (which was accordingly ſuffered, Term 


Trin. 1766.) to himſelf in Fee. 18th Auguſt 1766, Thomas 
Vawe made his Will duly atteſted, reciting his Father's Settle- 


ment on Him, and his Brothers in Tail Male, 23d Auguſt 1697, 
which he had inadvertently barred by a Recovery, and his 


Intentions to reſtore the ſame: he therefore deviſes the Pre- 


_ miſſes to Truſtees, to pay, out of the Rents and Profits, his 


Debts, Legacies, Funeral Expences, and certain other Charges; 
and afterwards, to his Nephew Thomas Yowe, and the Heirs 


Males of his Body; Remainder, to his Nieces, Martha Vowe, 


Mery Spragging, and Lucy Shuter, in Tail general ; Remainder, 


to the Daughters of Thomas Lobe; Remainder, to his own right 


Heirs. Thomas Vowe the Teſtator deceaſed, 17th September 1700; 


and Martha Vowe, Mary Spragging, and Lucy Shuter became 


thereby Heirs of the Bodies of the ſeveral Grantees, in the 


Letters Patent of King Henry 4. and Queen Elizabeth. 


The ag nos this ſpecial Verdict were 


1ft. Whether the Entail created by the Letters Patent of Hen. 
4. with Reverſion to the King in Fee, was, under all it's Cir- 
cumſtances, ſuch an Eſtate Tail, as was protected from being 


1 | | | | barred 
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barred by a common Recovery, by virtue of NE Statute, 34 
Hen. 8. e. 207 


ol Whether, ſuppoſing it ſo, in cafe the Reverfion had 
been to the King, in Right of his Crown, it makes any Differ- 
ence, that this is to the King in Right of his Duchy of Lan- 


caſter. 


But the Court directed it to be argued, only on the firſt Queſ- 
tion at preſent ; for, if that was with the Plaintiff, the ſecond 
was quite unneceſſary. It was accordingly argued, in Hilary 
Term, by Hill for the Plaintiff, and Glyn Serjeant for the De- 
. fendant ; and, in the preſent Term, by Eyre, Recorder of Lon- 
don for the Plaintiff, and Blackſtone for the Defendant. 


For the Plaintiff it was :ofified; 


Iſt. That no Eſtate is intended to be protected by this Sta- 
tute, but ſuch as has been given or provided by the King, in re- 
ward of ſome ſpecial Services; becauſe the Preamble- to the 
Act ſpeaks, only of Eſtates, granted upon ſuch Conſiderations. _ 


2dly. That the preſent Grant appears, upon the Face of it, 
to be merely a Reſtitution of what belonged of Right to the 
Grantees ; an Act of OY and not of Bounty in the King ; 
Ceo que loy, bone foy, & conſcience demandent ; for which pur- 
pole, it muſt be e either, 


zdly. That a legal Title ſubſiſted in the Grantees, paramount 
the Title of King Henry IV, by means of ſome Condition or 
Defeazance annexed to William Dexter's Feoffment of the Earl 


of Dy: Or, 


athiy, That ande- and his Heirs had an equitable Right, 
and that King Henry IV, when Earl of Derby, was my. a 
| Feoffee to Uſes. | 


To this, it was anſwered for the Defendant, 
1. That, if the Words of an enacting Clauſe are wider and 


more extenſive than the Preamble, the Preamble ſhall not 
Vel. ; 8 W 0 


d a 
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narrow and confine them: That, though the principal Purvievs 
of the Act is to protect ſuch Eſtates Tail, as are granted for Ser- 
vices done; yet that is not the only Reaſon. The Diminution 
ert e King's feodal Rights is alſo expreſsly alleged, as another 
aſon; which will happen oftener, by cutting off Entails, and 
5 Sy pFpenting Intancies and Wardſhips. That, if Services 
were indiſpenſably neceſſary to bring a Grant, within the Pro- 
tection of the Statute; the Law would, at this Diſtance of Time, 
degree. : That, in the Statute of Fines, 32 Hen. 8. c. 36. 
there is the ſame Protection of Eſtates Tail, the Reverſion of 
which is in the Crown; and, in pari materid, both Statutes 
ſhould be uniformly conſtrued. That, in 1 And. 140. and Co, 
WAS e PRE ene ; tully 8A. US 
e 


Tear that 


rvices ed in the Grant., : : UA £44 | | 


HF | Et | 
2. That an Entafl, which has laſted 360 Years under the Pro- 


1 free HY tection of this Statute; ought not now to be ſhaken, by Pre- 

7 . umptions and Conjectures. It's having been ſo long unbarred, 

FP | G / eives a Preſumption, that the Owners knew it was unbarrable. 
A. | The firſt Attempt to alter the Entail was in 1652, when there 


was no King in Being ; and all the Crown Lands, as well in Re- 


oY 


Co. Litt. 372. 2 Fon. 251. After the Fines in 1652 


nds are reſettled in Tail. 

„ 

uU e ach PAR C 
| X 3. That there is no Ground, to ſuppoſe a Condition or Pe- 
Dp lack, eazance, annexed to Dexter's Feoftment ; as the Feoffment is 
— LAs WWwTHrecited, and no Mention made of any Defeazance or Con- 

, | "> | | 8 2 
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2 #7. | 
— 4. That, ſuppoſing the Earl of Derby a Feoffee to Uſes, 


a . which is not proved; ſtill the Grant of Henry IV. was free and 
| e gratuitous. For, as the Law of Uſes then ſtood, before the 

Stat. 1 Ric. 3. c. 5. if the King, when a private Man, was ſci- 
ſed to an Uſe; upon the Aſſumption of the Crown, the U!z 
| was extinguiſhed, and the King became abſolute Owner of the 
Eſtate. Vide Stat. 7 Hen. 4. c. 5. & 12. Toregrant it to the 
Feoffor, might be generous, and honourable ; but was (legally 


2 ſpeaking) — = ut it could ng 
ſte AV rat 
' 


N e 


Uſe 2 2 2 Tnly gee grants 


Fee in himſelf; 


n Alate Tai reſerving 
makes it a Tenure zn capite; and to 
be holden of the Duchy of Lancaſter: which is quite incom- 
patible, with the Idea of the Earl of Derby being merely a 
Feoffee to Uſes : which muſt be executed in the fame Plight, 
as waen the original Feofiment was * A e, e La. 
Lord Mansfield Chief Juſtice. It is +. n, that the Pre- path 
amble of a Statute cannot reſtrain the Enacting Part of it, where 2 Le 
the Enacting Part is clearly larger than the Preamble. But in 


this Caſe, the Eſtates mentioned in the Enacting Part, clearly ”; cons ts = 
| refer to thoſe in the Preamble, by the Word ſuch, which runs * 
through the Whole. It muſt therefore be admitted, that, in — 
order to obtain the Protection cf the Statute of Hen. 8. the Eſtate « 
Tail muſt be of the Git or Proviſion of the King, by way of N 2 
Reward. As for the Services, which are the co of COR 
ſuch Gift; theſe muſt, at a Diſtance of Time, be preſumed, 

and need not be proved. To take it out of the Statute, you mutt A þ 
ſhew that it is not of the Gift, or Proviſion of the King. And, £5 
in the preſent Caſe, it is plainly not ſo, upon the Face of it. 
The Petition is founded upon no other Conſideration, thai 
that Elizabeth Miton was Colin and Heir of Dexter, who in- 
feoffed the Earl of Derby. No Merits are mentioned ; notwith- 3 2 
ſtanding the Statute of 4 Hen. 4. c. 4. was then recent. The — 
King himſelf ſtates, that he was bound to make the Grant by 
Law, good Faith, and Conſcience. What the Circumſtances v. 47 
Fact were, cannot now be diſcovered ; whether a Defeaſance, a e a F 
Condition, or a Uſe, or any thing elſe: Nor is it material © , c Ko 
know. It is enough, that the King has recited generally, that Full 
he was bound to do it. It cannot therefore be a Gift, As 65 
the Objection, that the King granted only a particular Eſtate! 
and kept back the Fee; that might be all he was bound to do! 
Nor can we reaſon very concluſively, from the Conduct of ſuckt 
a Prince as Henry the Fourth. He might poſſibly do only bat 
Juſtice. Such Things have happened in later Times. Lord 
Angleſey, after the Reſtoration, was obliged to reſtore the Eſtates 
he had got, during the Rebellion in Ireland: Yet many of the 
poor Owners were glad to compound, and take Leaſes for 99 
Years, inſtead of the Fee. Upon the whole, as the Eſtate was not , 
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ee and Willes Juſtices, of the fame Opin. 
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2 an Judgme for the Plaintiff. 
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e End of Eafeer Term 8 Geo. 3. 1768. 


Trinity Term 
8 Geo. 3. 1-68. In the King's Bench. 


- 


L/ C{/ Me / V2 Alderſon and hw Aſſignees againſt Temple. 


Preference | . B. in 6 in Cats of his Bankruptcy, ſent 
of one Credi- a Note of 600 /, given him by Brian and Everard, in 
tor by a Bank- 


rupt in ſend- Exchange for two Notes of zoo / each, to the Defendants at 
ing him with- 


out his Know: Trowbridge, The Letter containing this Note was put into 
ledge a Bill the Poſt on Friday Morning, and came to them the Monday 


by the Poſt, is 


fraudulent following; and, on the Saturday Morning, A. B. committed 


and id; ſeveral Acts of Bankruptcy ; ; upon which, a Commiſſion iſſued. 


when done on 


the Eve of the The Defendants were Creditors of A. B. to a greater Amount 


OY than the 600 J. On an Action againſt the Defendants, by the Aſ- 


1 | Hynes 


by... J 


4 . 12 Yates 2 of the FA Opinion. The Court will not 


. ſtretch, to inlarge the Interpretation of a Statute, which pro- 
- Is A hibits the natural Right of Alienation by Tenant in Tail. 


Trinity Term 8 Geo. 3. * 6061 


jſꝓ 


Gignees of A. B. for the Value of the N ote; a Caſe was reſerved . 
* the following e 


3 


1. Whether this was a complete Transfer of the Note, to the 
Defendants; by merely putting it in the Poſt? 


2. Whether, if it was, ſuch a Preference, of one Creditor to 
the Reſt, would be valid? 


Lord Mansfeld Chief Juſtice. 


It is material to obſerve, what 7s not in the Caſe, as well as 
what zs in it. There does not appear any Courſe of Dealing 
between the Bankrupt and the Defendants, in ſending of Notes 
indorſed. The Letter, which incloſed the Note, was ſuppreſ- 
ied by the Defendant, at the Trial. It is not ſaid, to what 
Amount, the Debt due from the Bankrupt to the Defendant, 
was. Nor 1s there any ſpecific Appropriation of the Note, by 

the Bankrupt, when he ſent it. It is alſo found, that Everard 
and Brian were Creditors for two Notes, of the ſame Amount, 

as were given by them to the Bankrupt. 


The only Queſtion therefirs: is, whether, under all the Cir- 


cumſtances, the Endorſing and ſending the Note was fraudulent, 
and therefore void. 


Commercial Tranſactions ſhould be determined on ſolid Prin- 
ciples; not upon nice Subtilties of Law. I ſhall therefore 
avoid going into the Queſtion, whether a Contract is complete 
with, or without, Delivery of Poſſeſſion. The true Rule in that 


Caſe is, to regard the ſolid Juſtice of the Trams from 
it's own Circumſtances. 


If a Man has Bills of Exchange ſent by the Poſt, or Goods 
conſigned on Shipboard, or ſent by a common Carrier, and has 
paid a valuable Conſideration for them; the Contract is un- 


doubtedly complete. But, if the Conſideration is not paid, the 
Property is not held to be veſted, by ſuch Delivery. 


In the Caſe of — and Arkyns,' cited from Strange, the 
Honeſty of the Caſe might induce the Court, to make the 


Volo bo m Judgment 


Trinity Term 8 8 K. B. 


n 


judgment they did. 2 indeed, that Judgment may be ſup- 
ported by other Reaſons, than thoſe given in the Report. 


Now as to the preſent Queſtion : . ad Con- 
vcyances are Acts of Bankruptcy. Other fraudulent Grants are 
made void. All Acts to defraud Creditors, or to defraud the 
public Law of the Land, as the Statutes of Bankruptcy are, 
are abſolutely void. 


It has been determined, that a Conveyance of all a Man's 
Property in Trade, to pay a bond fide Creditor of the moſt me- 
ritorious Nature, though not amounting to half the Debt, is 
fraudulent. Why? Becauſe it is not an Act in the ordinary 
Courſe of Buſineſs, and muſt inevitably produce an Act of Bank- 
ruptcy; and it defeats the Equality intended by the Law. So, 
if the Conveyance be not of a//, but of great Part, and the ex- 
cepted Part is merely colourable; it is allo void. If the Con- 
veyance be for the Benefit of all the Creditors, except one, or 
naming all the Reſt, and omitting him (as happened in a Bri- 
fol Caſe) it is void; and ſo held, by Lord Hardwicke. If the 
Conveyance be, to diſtribute all his Effects, juſt as the Statutes 


„„ direct; it is fraudulent and void ;—becauſe a 


Man ſhall not chuſe his own Aſſignees, and thereby defraud 
the Law, which veſts the Power over. Bankrupts in the great 
Seal. —A general Queſtion has been ſtarted ; whether a Man may 
or may not, at the Eve of a Bankruptcy, give a Preference to a 
particular Creditor ? I think he may, and he may not. If one 
demands it firſt, or ſues him, or threatens him, without Fraud ; 
the Preference is good. But where it is manifeſtly to defeat the 


Law, it is bad. 


In the preſent Caſe, 5 is no Courſe af Dealing of this 
Kind; no Demand; no Threat : but it is . with A poſitive 


View of Iniquity. 


They :baorke Brian and Everard's Note to a third N 
Which was given in Confidence, as a Counter- balance to their 


| | OWn. l 


Next, this is certainly an Act not complete, as between the 


Parties. It is not done, with the . of both. A Bank- 
rupt 


4 
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rupt cannot Ae * a 8 in his own Cloſet. Be- 
ſides, the Note was not then due; it had {till Time to run. 


I am always diffident of hurting the Courſe of Trade and 
Commerce; and therefore, chuſe to determine this Cale, upon 
the Circumſtance of the Fraud, the us animo, with which it J 
was done; rather than to lay down any ſubtile general Prin- 
ciples, which might have a bad Effect in Caſes otherwiſe cir- 
cumſtanced. And therefore, upon the Footing of the Fraud, I 
think the Poſtea ſhould be delivered to the Plaintiff, 


Yates Juſtice. Aſſent of ſome Sort is neceſſary, in order to 
complete a Contract. We cannot preſume the Defendant's Con- 
ſent in this Caſe, but by taking into Contemplation the. Bank- 
ruptcy itſelf. I give no Opinion as to the Point; but I ſhould 
doubt, whether this was not in itſelf an Act of Bankruptcy. 


Aſton Juſtice. There is no true Reaſon given, in the Caſe 
in Strange, for the Judgment. As to this being in itſelf an 
Act of Bankruptcy, I ſhould not conceive it fo; becauſe the 
Words of the Statute Fac. 1. are technical Words, and d not 
reach Cow in Action. In all the Reſt, I concur. 


Willes J uſtice. Same Opinion. 


Poſtea to the Plaintiff. 


The End of Trinity Term 8 Geo. 3. 1768. 


Michaelmas 


| Michaelmas Term 


9 Geo. 3 1768. In the King 8 Bench. 


. 1 — % . 


PE 24 2 Diek ſon against Fiſher. 


A Record 
found in the 
Proper Office, 
muſt be ix 
tended to have 


been always | 2 ; 3 8 
The Precept for Election had been directed, to the Mayor 


in the Plight, 
in which it is 


- found. 


And parol 
Evidence 
ſhall not be 
admitted, to 
prove it 

u rong. 


Defendant offered, but was not permitted to give, parol Evi- 


CTION for Bribery, at the Election fs Members 
of Parliament, at Colcheſter. Verdict for the Plaintiff 
on this ſpecial Caſe. = 


K 


and Commonalty of Colchefter ; but the Words [and Commonalty] 
were ſtruck through with a Pen; and the Plaintiff gave it (that 


is, the Precept) in Evidence, diſannexed, and ſeparate from 
the Writ and Indenture of Return; though it was originally 


annexed to, and returned with the Writ and Indenture to the 
Sheriff, but not filed w- the ſame, in the Crown-Office. The 


dence to prove, that the Words [and Commonalty] were in the 


Precept, and not obliterated, when the ſame was delivered 


to the Mayor, and returned by him. 


Q. 1. Whether the Inſtrument above- ſtated, and given in 


Evidence, proved the Declaration; viz. that the Precept 


iſſued, directed to the Mayor of ColcDefter 7 


2. Whether the above parol Evidence ought to have been ad- 


mitted, for the Defendant? 


The Court held, that the Words [and Commonalty] were 
mere Surpluſage ; and that the Precept, being found in the pro- 
per Office with thoſe Words obliterated, ſhall be intended to have 


been always right, and therefore proved the Declaration. 2. That 
parol Evidence ought not to be admitted, to vitiate the Record 


and prove it to have been wrong; though it might have been ad- 


mitted, in order to prove it right. 
Poſtea to the Plaintiff. 


The End of Michaelmas Term 9 Geo. 3.1705; 
Hilary 


3624 


Who LS. 


Hilary Term 
9 Geo. 3. 176 In the King's Bench. 


| TN. | 5 


ATES Juſtice, dene the Opinion of himſelf, Aſton 
and Wilkes Juſtices, (. Lord 1 at * Ar- 
| Jument. 0 | 


'The Defendant being bribes at the laſt Election for Mem- 
bers of Parliament at Reading, in order to indemnify himſelf, 
made Affidavit, before one Gray a Commiſſioner to take Af- 
fidavits, of the ſame Bribery, by one Earles, the Perſon that bribed 


him: Upon which, Mr. Bindley, one of the Candidates, brought 


an Action againſt Farles : And, e converſo, the preſent Plaintiff 
brought this Action for Bribery againſt Biſhop. By ſome Ma- 
nagement on the part of Sutton and Earles, and Laches on the 
part of Bindiey and Biſbop, the preſent Action was tried firſt. 
Qu. How far Biſhop the Defendant is indemnified, under Sta- 
tute 2 MS. 


| Objedtion 1 I. That Biſhop is not a Diſcoverer, within the 
Meaning of that Act; becauſe he is not the Plaintiff But 
this making Affidavit was held a ſufficient Diſcovery. 


Obection 2. That the Proſecution againſt Earles was not 
followed up, with due Diligence - 
been merely by, an Accident, that the Trial of this Cauſe was 


delayed; and Harles has been fiance convicted, on ws aol 


Evidence, 


vol. 1 „ 1 | Obection 


- But it appears, to have 


Sutton 3 Biſhop. Alle, . 


On the Sta- 


tute againſt 
Bribery, ma- 
king an Af- 
fidavit is a 
ſufficient Diſ- 
covery to in- 
demnify the 
Diſcoverer. 


> WH 2 
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But a Con- 
viction mult 
follow, and it 
will be good; 
tho? the Wit- 
neſs be pre- 
viouſly con- 
victed of Bri- 
| bery, ſince 
hisDiſcovery. 


And a naked 
Verdict only, 
without a 

Judgment, is 
not a ſufficient 
Conviction. 


Objefion 3. That Biſhop did not give Evidence againſt Earles 
till after his own Conviction. 


neceſſary that a Conviction ſhould follow, yet the Indemnity is 
given, only upon the Diſcovery. And it is not in the Witneſſes 


Power, to forward the Suit. 


The Reaſon why a Conviction is required, is, 1. To ſhew, 
that the Diſcovery is true. 2. That the Offender may be pu- 
niſned. 5 | . 


But the great Queſtion that ariſes on this Caſe, 1 What is 
a ſufficient Conviction on this Act, in order to give an Indem- 
nity ; % room a Verdid, or a Judgment. 7 


Though there is a Diſtinction, in criminal Caſes, between the 
Conviction and Attainder; yet, there is no ſuch Diſtinction in 
civil Caſes, between Verdict, and Judgment ; ſo as that any Ef- 
fect can follow, from a naked Verdict. In a civil Action, no 
Penalty takes Place, till Judgment be given on the Verdict. 
The Penalty is demanded, as a Debt; and is not due, till Judg- 
ment is given. Any other Conſtruction would open the Door to 
Frauds. An Offender would proſecute another to Verdict, and 
thereby ſecure his own Indemnity; and then proceed no further. 
Therefore we think, that, in the preſent Caſe, there is no 
Conviction, till Judgment. The Verdict alone cannot be pleaded; 


and therefore cannot be given in Evidence. But when Judgment 


is obtained, the Reward of the Diſcoverer s Merit * ſuch Diſ- 


| 1 will take place. 


We at firſt thought, the regular and correct Way for the De- 
fendant, in this particular Inſtance, to take Advantage of it, 
would be, by Audita Querela. But we now think, we may fave 
the Expence of it, by a ſpecial Rule. We alto think, that Sutton 
ſhould enter up Judgment upon this Verdict ; in order to indem- 
nify himſelf. And then, both Records being brought into 
Court, a ſpecial Rule may be made, to ſtay Execution on Sut- 


tons Judgment, on the Circumſtances of the Caſe. And ſuch 


as Diſability, &c. as well as an Audita Querela. 


Rule will countervail all the Operations of the Judgment, ſuch 


1 The 


But we think, that tho' it is 


nnn, 
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The King „ The Guardians of the Poor in 


25 


Canterbury. . C5 Murr. ab 


'OTION foo a Mandamus, to make a * Poors 
Rate, on a Suggeſtion, that, in the preſent Rate, no 


Prong Property was rated, 


Mandamas 
does not lie 
to Overſeers 
to make a 
Rate, without 
firſt appealing 


_ totheSeflions. 


Yates Juſtice. 


The general Point inthis Caſe ſeemsnever to have been ſufficient- 
ly determined, notwithſtanding the Caſe of the King and St. Les- 
nard Shoreditch. And there are great Difficulties, ariſing from. 
the Words of the Act, 43 Eliz, compared with-thoſe of the 
Land- tax Acts. Perſonal Property is not 
Act. And, in the Caſe of Lead Mines, they were held not 


ratable ; becauſe not ſpecified in the Act. But I give no deciſive 


O pinion. 


Upon this Rule however, I have no Difficulty to ſay, we can- 


Au. How far 
perſonal 
Eſtate is rata- 
ble, 8 


toned, in this 


not grant it. No Mandamus ever goes, to make a Rate. There 
is an Appeal, by Statute 17 Geo. 2, as well with regard to the 


leaving out, as to the Inequality. But it is objected, that this is 


a fundamental Error, one Species of ratable Property being omit- 
ted, and therefore a Mandamus will lie, to rate ſuch Property. 
I apprehend that not to be ſo. We cannot grant Mandamus's, 


to rate Property; but Perſons, in reſpect of Property. And for 


them an Appeal lies to the Seſſions. In the preſent Caſe, the 


Rate was made in November laſt ; and is not appealed from. 


Another Objection to the Rule is, that it does not appear, 
that any Perſons have a clear liquidated perſonal Eſtate. Over- 
ſeers are not to rate at random, and then leave Perſons to make 


out their true Property. 


It is ſaid, that, if we don't relieve in this Mode; there is 


no other Method of Redreſs. Try the other legal Mode. If 

the Overſeers ought to rate, and after Appeal continue obſtinate; 
it will be then Time enough, to apply for a Mandamus. 
Aſton 
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Afton Juſtice. 


1 give no poſitive Opinion, about the main 0 If the 
Determination in Bulfroade be any thing more than a Dictum, 
it ſeems ſtrange, that it never was carried into Execution. Per- 


ſonal Property is omitted, in 43 E/zz. though inſerted, in the 


Land-tax Acts. Nothing but the clear Reſidue of perſonal 
Eſtate, after Debts paid, can be liable to Ratability. Great 
Difficulties are thereby laid on the Overſeers. 


The preſent. Application ens over the Juriſtiation 0 of the Seſ- 


ſions, and comes here too ſoon. 


Wiles J uſtice. 


If this were a new Caſe, I ſhould incline to think, from 
comparing the 43 Eliz. and the Land-tax Acts, that perſonal 
Property is not liable. Non-uſer would go very far, to ſet aſide 
all the D:#@ in the Books. And, I would uſe all the Acumen 
Ingenii I am Maſter of, to avoid it. I think a clear liquidated 
perſonal Eſtate is all that can, in any Senſe, be ratable. - But 
I give no Opinion, that I will be bound by. I agree with my 


Brothers, that we cannot grant this Rule; though J fear it is 


only Delay, and that we mult, by and 7 determine the 9 ä 


55 fiel Queſtion. 


Lis pendens 

__ a ſufficient 
Cauſe againſt 
aMandamaus to 
grant Probate 


of a Will, 


* 
* 
«a4 


Rule diſcharged, ebſente Lord Mansfield Chief Juſtice. 


Lovegrove againſe Bethell 
E LD by Lord Mansfield Chief Juſtice, er tot. Cur, on a 


Motion for a Mandamus to the Judge of the Ecclefiaſtical 


Court, to grant Probate of a Will, to 4. B. That a Lis pendens 
was ſufficient Cauſe, to diſcharge the Rule; and accordingly, 


Rule for Mandamus Ni diſcharged. 
The End of Hilary Term 9 Geo. 3. 1769. 


Eaſter 


Faſter Term 


9 Geo. 3. 1769. In the King's Bench. 


The King n St. Peter's in Norfolk. 


5 CKSTONE moved to ſet aſide an Order of Seſſions in 
the Ifle of Ely ; whereby an Order of two Juſtices removing 
Henry Shetell, from Wiſbech St. Peter's in the ſaid Iſle of Ely, 
to Walpole St. Peter's in at was confirmed; on this 
ſpecial Caſe, vir. | 


The Pauper was ſettled with his Father, as Part of his Fa- 
mily, at Outwell in the Iſle of Ely; and then let himſelf as 
a hired Servant for a Year, to one Martin at Parſon's Drove, 
and continued therein ſix Months, and then went back to 
his Father at Outwell; and lived three Years, as Part of his 
Family there. 


Liſting as a 
Soldier, ſuch 
2 Separation 
from his Fa- 
ther's Family, 
that the Son 
does not af- 
terwards 
change his 
derivative 
Settlement; 
though the 
Father 
changes his 
own. 
(Not litigat- 
ed) 


He then enliſted as a Soldier, and continued in the Service 


4 Years, and was diſcharged at Corke in Ireland, between Can- 


dlemas and Ladyday 1764. About 3 Months after, he came : 


home to his Father, who then lived, and occupied a Farm of 


col. per Annum at Walpole, and continued there 12 or 14 


Weeks; and then worked at different Places, as a Labourer, 
till Candlemas 1767; when he married, and went back with 
his Wife to his Father at J/alpole, maintaining himſelf and Wife 


by his Labour, till Ladyday following; and then rented and oe- 


cupied a Cottage of 3os. a Year, at Walpole; but was never 
charged to, or paid any Pariſh Rates; and there continued, till 
Ladyday 1768 ; after which, he worked as a Labonrer, in dif- 
ferent. Places, till December 1768 ; when he was removed, from 

. „ = Wiſbech 


; 


ia] 
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I i Bech to Walpole ; and never gained any settlement of his 
own. 


n.. 


To this Order of Removal it was objected, that his laſt legal 
Settlement was, with his Father in Outwell; and that his en- 
liſting was a Separation from his Father's Family, according to 
the Caſes of Eaſt and Weſt Woodbey. Stra. 438. St Mich. Nor- 

wich and Sf Matthew Ipſwich. Stra. 831. That, by the Mu- 
tiny Act, the Examination of any Soldier on Oath ſhall be 
admitted, at any Time as Evidence of his then laſt legal Set- 


tlement. That, being once ſeparated or emancipated, he could 
not afterwards become Part of his Father's Family ; ſo as to 


change his derivative Settlement, when his Father changed his 
original one. 


Rule to ſhew Cauſe, and made abſolute in the ſame Term, 
no Cauſe being os, | 


105 deu. 7 9. ef, «fag 


2 i. Pochin wn eg Pawksy, 
2. Ahr. 2 24 8 1 

b . « Pew of | T of 2 , againſt the Surveyor of a Turn- 

g ag e pike Road, by a Farmer, employed by Order of the Com- 

ES perſonaliy li- miſſioners, to repair the Road. At Leiceſter Aſſizes, Alan d 


able to anſwer 


1 7 hea tia Commiſſion- 
yers or their that the Contract was made with the Commiſſioners, and 


| Treatur — 
3 face es? 80 42 vo t& that the Surveyor was only 7 their Servant, or Meſtenger : and 


to | be nonſuited ; and a Jury of Farmers gave a Verdict, for the 


be nonſuit, N 
contrary ts ſonally ſued, being too numerous; yet their Treaſurer might. 


„ And, as the Plaintiff had refuſed to be nonſuited contrary to 
nen, Trial (if the Opinion of the Jie ; they granted the new Trial, with 


granted) tall 

be without , Cofts. 
Cofts. 1 | | 
el In like manner, as, where a Plaintiff ſubmits to a Nonſuit, 


do an errone- 
ous Nonſuit; in compliance with the erroneous Opinion of a Judge, the Non- 


1 8. n by e Foie ſhall be ſet afide, without Coſts. 
1 | _ afide without 


2 derefore, he would have nonſuited the Plaintiff, but he refuſed 
ape, Hd DOWD on a Motion for a new Trial, the Court 


| Where Plain: Was — 224 & Opinion with Mr. Juſtice Afon ; and, 
22 tif refuſes to though they held, that the Commiſſionęrs could not be per- 


Bidmead | 


(01/02 tm 2 hots cu, 
15 
the Labour- Juſtice, was of Opinion, that there was no Evidence of any 2 5 


r rs; but ie], Contract, with the Surveyor perſonally and the Plaintiff ; but 4. 
— — 


a Oe 7 "IRA be. 
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Bidmead a Gale e. Se, 197. te. pe | 
wor 24 99, 


: Coen, for 25 J. due on Articles; whereby the A Match for 
4 Plaintiff and Defendant mutually 8 to run each 154 3 


a Horſe, and that the Loſer ſhould pay the Winner 2 5 /. play gil apr 
or pay: And that, at all Events, the Defendant ſhould pay the Race AR. 
Plaintiff 5/. before ſuch a Day. The Breach aſſigned was, 

that the Defendant did not run his Horſe, nor pay the Money. 


Verdict for the Plaintiff at mines: ary Aſſizes. 


1 and Price moved in arreſt of Judgment, that this, be- 
ing a Match for leſs than 501. was contrary to Law; and that 
Horſe- racing is within the Statute of Gaming. Stra. 1159. 


Aſbhurſt and Seluin contra. That they are not within the 
Statute of Gaming. Lord Raym. 1366. That Stat. 18 G6. 2. 
allows, by implication, Horſe-racing for 50 1. That, by a Ma- 
nuſcript Report of the Caſe in Stra. 1159, the Court took a Diſ- 
tinction, between Horſe-racing, and Betting thereat. That, at 
Newmarket, 251. on a Side is held to be 50 J. there being a 
Difference of 50/7. between Winning and Loſing: and this is 
the Caſe of all Subſcription Plates. If ten Men had ſubſcrib- 
ed 51. each, or five Men 101. it would be a Plate for 50 I. 
If the 25/7. a Side had been called a Purſe of 50/. or laid out 


. Plate, it would certainly have been dig 


Price i in reply obſerved, that this was but a Running for 451. 
even by the Newmarket Law; for, according to the Articles, 
the Defendant was to return 51. to the Plaintiff: So that the 
: Plaintiff ſubſcribed but 20 J. and the Defendant 251. [But 
Quæry as the Defendant was at all Events to pay the Plain- 
tiff 5 /. whether this was not a Subſcription of 30“. by the De- 
fendant, and 201. by the Plaintiff?] 


The Court took Time to conſider, and afterwards gave Judg- 
ment for the Plaintiff, becauſe two Sums of 25/7. make 500. 


„ „ = Perrin. 
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Deviſe to 7. 
1. for Lite, 
Remainder to 
Truſtees dur- 


ing the Life 


of J. V. Re- 
* mainder tothe 


Heirs of the 
Body of 7. . 
15 an Eitate 
for Life, there 
being Words 


Of Reſtriction 


that J. N. 
ſnall not ſell 
for any longer 
than his own 


Life, and the 


Eſtate being 


deviſed to that 


FCcacc. held to 


Intent. 
But in Car. 


be an Eltate 
Tail. 


25 
FR A Boer, 257g. 24 


_ PR 


nia againſt Blake. 


De Ab. HOE- 
/ CTION of Treſpaſs. Special Verdict. 529, 4 


William Williams, by his laſt Will, after giving Portions to 
his three Daughters diſpoſes of his “ temporal Eſtate, in Man- 
* ner following. It is my Intent and Meaning, that none of 


a ot #7; 1 


5855 


* my Children ſhould ſell or diſpoſe of my Eſtate, for longer 


« Term, than his Life: and, fo that Intent, I give, deviſe and 


* bequeath, all the Reſt and Reſidue of my Eſtate, to my Son John 


* Williams, and any Son my Wife may be enſient of, at my 
Death, for. and during the Term of their natural Lives; the 
* Remainder, to my Brother in Law Jſaac Gale and his Heirs, 
g for and-during the natural Lives of my ſaid Sons, Fohn Wil 
&«& [jams and the ſaid Infant; the Remainder to the Heirs of the 
Bodies of my ſaid Sons, Jobn Williams and the faid Infant, 


*« lawfully begotten or to be begotten ; the Remainder to my 


% Daughters, for and during the Term of their natural Lives, 


=_ equally to be divided between them; the Remainder to my ſaid 


nab, and Anne, and his Wife not enſient. 


<« Brother in Law 1/aac Gale, during the natural Lives of my ſaid 
„Daughters ey! the Remainder to the Heirs of the Bo- 
dies of my ſaid Daughters equally to be divided between them. 


« And I do declare it to be my Will and Pleaſure, that the Share 
2 or Part of any of my ſaid Daughters that ſhall happen to die, 
« ſhall immediately veſt in the Heirs of her Body, in Man- 


20 ner aforeſaid. 


William Williams died 4th February 1723, leaving Iſſue one 


Son named Jobn Williams, and three Daughters, Borneta, Han- 


Jobn Il 
fered a + ated and declared the Uſes to himſelf and his 


Heirs. 


| N. B. This was a Cafe from Jamaica; 
of a Recovery, the ſuppoſed Eſtate Tail of John Wilkams was 


endeavoured to be barred, by a Leaſe and Releaſe inrolled, ac- 


cording to the local Law of that Country. 


It came on be- 
fore 


"Uliams ſuf- 


and, in fact, inſtead 


Eaſter Term 9 Geo. 3. K. B. 


— 


fore a Committee of the Privy Council, who directed a Caſe 
to be ſtated, for the Opinion of the Court of King's Bench; 
who refuſed to receive it in that Shape. And therefore, a 
feigned Action was brought; and the Caſe above ſtated was, 
by Conſent, reſerved at the Trial, | 


It was argued in this, and Trinity Terms; The Queſtion 
being merely this, Whether John Williams took, by this Will 
an Eſtate for Life, or in Tail. And in Michaelmas Term fol- 
lowing, it was adjudged, by Lord Mansfield Chief Juſtice, 
Aſton and Willes' Juſtices, that he took only an Eſtate for Life: 
Yates Juſtice contra, that he took an Eſtate Tail. But I 
was not preſent, when the Judgment of the Court was deli- 
vered. 


Reverſed in 
Cam. Scac. 
1 5 ebruary 
72 by the 
Genion of 


Parker C. B. 


Adams B. 
Gould Fa 
Perrot B. 
Blackſtone ]. 


Mares J. 
contra De Grey 


8 
Smythe B. 


Hall again/? Hane , aue L426. 


N Treſpaſs, the Queſtion was, whether one Commoner can 

diſtrein the ſupernumerary Cattle of another Commoner, 
having a ſtinted Common in point of Number, but with a Re- 
lation to the Quantity of Land; viz. two Sheep for every 
FT. 


On Demurrer and Argument, Lord Mansfield Chief Juſtice, 
delivered the Opinion of the Court. 


-- 7 n by the Plaintiff, that Harding (being * a 

Commoner) could not diſtrein another Commoner, but muſt 
have a Writ of Admeaſurement, or an Action on the Caſe. For 
the Defendant, that this being a ſtinted Common, the ſuper- 
numerary Cattle are, as the Cattle of a Stranger. 
which, the Vear- book 46 Ed 3. 12. is cited; but from thence 
nothing can be collected concluſively, as is obſerved, in 2 Lutw. 
1240. Another Caſe cited was, Yelv. 129. Cro. Fac. 208. 
But in 2 Roll. Abr. 267. the Caſe is otherwiſe reported, and 
what was done does not appear; therefore no Argument can 
be concluſively drawn from thence. Trulock and White. 1 
| Roll. Abr. 405, 6. was alſo cited, to ſhew that the Tenant might 
Vol. F. - SJ dil- 


— — — a 5 . ——— three > itn + 4 
. ͤ —*—³*Üꝛ⁵' tr eee tes HR et > * r en en int i ̃ͤ IS ̃ Ä— — _ * 


To ſupport 


In caſe of an 
abſolutely 
ſtinted Com- 
mon in 
point of 
Number, one 
Commoner 
may diſtrein 
the ſupernu- 
merary Cattle 
of another; 


but not if an 


Admeaſure- 
ment is ne- 
ce ſſary 


as where the 


Stint has re- 
lation to the 
Quantity of 


the Common- _ 


er's Land. 
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dftrein the Cattle of the Lord. But there, by the Cuſtom, the 
Land was to lie freſh every ſecond Year; and therefore the 


Lord had no Colour of Right to put in any Cattle. But, where 


there is no ſuch manifeſt Excluſion, a Commoner cannot diſtrein 
the Lord's Cattle: Hoddeſdon and Grevil, Yelv. 104. Where 
there is any Colour of Right, the Lord cannot be a Treſpaſſer, 
neither can he be a Stranger, in his own Soil. Dixon and Fames, 


2 Lutw. 1238. Freem. 273, was alſo relied upon, on both 


Sides. 


It is unneceſſary to give any Opinion, on the Power of a Com- 
moner to diſtrein, where the Number of the Cattle is certain in 
itſelf, and has no Relation to the Land. The. latter is the 
Caſe here, It has Relation to the Land. Two Sheep are al- 
lowed for every Acre. This is the material Diſtinction, upon 
which the preſent Caſe will turn. There is no Proof neceſſary, 
that twenty Sheep are more than ten. But in the latter Part 
of the preſent Caſe, a Medium is neceſſary; to prove, that 


the Cattle are ſupernumerary, viz. an Admeaſurement of the 


Commoner's Land, to ſhew that he has put in, more than two 
Sheep for each Acre. 


The old 3 for a Surcharge of Common were, by Af. 
— . F. N. B. 


In Robert Marys's Caſe, 9 Co. it is ſaid, that Caſe will lie. 
But a Commoner could not lawfully diſtrein another Common 
er's Cattle; becauſe it is making himſelf 2 Judge 1 in his own 
Cauſe, and taking Execution in the firſt Inſtance, 


In the Caſe of Levancy and Couchancy, one Commoner cannot 
diſtrein another's Cattle for a Surcharge ; but muſt try, by a 
Jury, the Number accommodated to the Land. The ſame 
Thing is alſo neceſſary here; to aſcertain, what 5 of 
Land the 3 had. 


On the Whole, where there is a Colour of a Right, we think, 
a Commoner cannot diſtrein another's Cattle. If there is no 


Colour, he may; and therefore, he may certainly diſtrein a 
| Stranger 8 


* MF, gens 4 
I 
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Php TFT on, rem tn 


Stranger's. And, where any Admeaſurement lies between Com- . 
moners, one cannot diſtrein the Cattle of the other; becauſe \ 
that is taking upon him, to determine the Admeaſurement = 
himſelf. The Conſequence of which is, that this Diſtreſs was [ 
illegal, and there muſt be, | | 3 
— Judgment for the Plaintiff. - | 


8 
3 7. el \ 2 
_— ” - I. *. N 
r ede =_ 


Cn EA Ne — 
a 


N. B. In this Term, the great Cauſe of Miller and J. aylor, | 
was determined for the Plaintiff, in behalf of literary | in 
Property; by Lord Mansfield Chief Juſtice, Aſton CE 
and MVilles Juſtices. | E EE 


Yates Juſtice contra. 


The End of Eaſter Term ꝙ Geo. 3. 1769. 


IIrinity Term 


9 Geo. 3. 1769. In the King's Bench. 


Davenz ort arnainſt T rrel. 
P 5 8 FE Y 8 The Poſſeſ- 
ſion of one 


RR OR, from the Court of King's Bench in Ireland. Coheir in i pot: | 
In Ejectment the Caſe'was, that Maurice Tyrrel, being e Does ＋ O 
a Papiſt, died ſeiſed of Lands in Ballycaber, leaving fon of the 


other, where 4 * 


two Sons, Richard and James, alſo Papiſts. By the Statute he enters with [24 Les 
| "<A | | 25 of 22 adverſe 


Intent, toouſt P / L - 


the other. 
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of 2 Anne, in Ireland, Eſtates in Fee Simple or Fee Tail, be- 
longing to Papiſts, deſcend in Gavelkind. But, on the Death 
of Maurice, in 1704, his Son Richard entered alone, and held 
the ſame till his Death, for ſixty-two Years; and in the mean 
Time ſettled the ſame, by Fine and Recovery, and Marriage 
| Settlement; to which James his Brother was privy. On the 
Death of Richard in 1766, leaving two Daughters, James the 
Leſſor of the Plaintiff brought an Ejectment againſt his two 
Nieces, for two Thirds of the Moiety of Ballycaher, claimed 
by him as Co-Heir, in Gavelkind to Maurice, and recovered 
againſt them by Default, and probably by Colluſion. This Eject- 
ment was now brought againſt the Widow of Richard; for 
the other third of the ſaid Moiety, which ſhe claimed as 
her -Dower, and alſo under the Settlement. On the Trial at 
Niſi prius, the Judge directed the Jury, to find a Verdict for 
the Plaintiff; upon which, a Bill of Exceptions was ten- 
dered, ſetting out in Subſtance this Caſe, which was ſealed 
by the Judge, and returned into the King's Bench in Ire- 
land, with the Ny prius Record; and thereupon the Court, 
upon frequent and ſolemn Argument, gave Judgment for the 
Defendant. __ | 


And now, upon a Writ of Error, it was argued, by 


Mansfield * the Plaintiff. =D | 1 | S 


1. That the Bill of Exceptions was improperly introduced 
upon the Record, in the Court of Kzng's Bench in Ireland, 
being in the Nature of a Writ of Error ; and therefore, ſhould 
have been determined in this Court, in the firſt Inſtance. That 
the Iriſb Court of King's Bench ſhould have given Judgment, 
according to the Verdict ; and then the Bill of Exceptions have 
been returned to England to be argued, and adjudged ; as a Writ _ 
of Error, and not in Arreſt of Judgment. 7 


| Statute Wet. 2. c. 31. Money and Leach, B. R. T. 1966; | 
F. N. B. 122. Bro. Repleader. 1. Serle and Lord Barrington. 
Stra. 826. Strode and Palmer, Lilly. Entr. 248. 


I | : 2. A8 
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2. As to the Merits. As Richard and James were Coheirs : E : 7 

in Gavelkind, the Poſſeſſion of the one is alſo the Poſſeſſion of 1 
the other; therefore, no Argument can be drawn, from the long 
Poſſeſſion of Richard. Bro. Coparceners. 1. Moor. 868. Halm- 13 
ey and Price. Cro. Eli. Stirling and Pennington. Ford and - —_- 
Grey, Co. Litt. 252. Salk. 391. Litt. ſect. 398. Next, if | | = 
we ſuppoſe it a Diſſeiſin, then Richard was a Purchaſer of Fames's . 
Moiety, and, by the Popery Laws, that is forbidden. The | 
Whole is a manifeſt Evaſion of the Laws, for ſuppreſſing Po- | | 


pery. 
* for the Defendant. 


That, though the uſual Courſe hes been to treat Bills of Ex- 
ceptions, as Writs of Error; yet, they may be uſed, in Arreſt 
of Judgment. 2 Lev. 238. Eſpecially in the King's Bench, where 
the Record is already before the King. himſelf, The Con- 
ſtruction ef the Iriſb Court is warranted, by Year-books. P. 3. 
Hen. 4. 14. M. 27 Hen. 8. 24. and there has been no Deter- 
mination to the contrary ſince, and this Conſtruction is agree- 
able to Reaſon and common Senſe. 


2. As to the Merits. 


It does not appear, that Maurice was ſeiſed, in Fee- ſimple or 
Fee-tail, of the Lands in Ballacaber; but only, that he was 
ſeiſed. It might bean Eſtate for Life. An Eſtate of Inherit- 

ance is neceſſary, for the Statute to work upon. The Court 
in ſuch a Caſe, will not preſume it. 


Next, fixty-two Years ſole Poſſeſſion, and . Fine, are a 
Bar to this Action, by Common Law. — This is a Diſſeiſin.— 
It is a Queſtion, not between Jointenants, or Tenants in com- 
mon, but Tenants in Gavelkind; who are male Coparceners. 
Cro. Car. 303. Co. Lit. 140. There is a Difference, between 

the Entry of one Parcener, claiming the Whole, before any En- 
try of the other, and after ;—The former is a Diſſeiſin. Co. 
Litt. 373, 374. Jbid. 243. Stirling and Pennington Canc. 

25th F ebruary 2 iner. fointenants 512. the true State of 
the Law is this. 1. If both enter, there muſt be actual Ouſ- 
Vor. F.. „ 8 K 1 
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occur 


ter, to make a Diſſeiſin. 2. If one enters generally, and takes 


the Profits; this is no Diſſeiſin. 3. If one enters ſpecially, as 
in the preſent Caſe, claiming Right to the Whole, and taking the 
whole Profits; this is a Diſſeiſin: but, after her Death, the Siſ- 
ter may enter, unleſs barred by the Statute 'of Limitations, 

4. If, after a ſpecial Entry, one, by Feoffment or Fine, deſtroys 
the Coparcenary, and takes back Eſtate in Fee; and dies: the 
Entry of the Siiter 1s barred. : 


| Here Richard entered alone, in 1704—took the whole Profits 
— Settled the Eſtate in 1727, with the Privity of James —Levied 
a Fine—and died, after fixty-two Years Poſſeſſion. The En- 
try of James is clearly ! and he can maintain no Eject- 
ment. | 


The Popery Laws of Ireland make no Difference. They only 
reduce the Lands of Papiſts to Gavelkind; but do not alter 


the Nature and Conſequences of Coparcenary, at the Common 


Law. 
Per Cur. 


This Caſe ſhews, how much better a Motion for a new Trial 


would have been, than a Bill of Exceptions. 


The Judge at Nj prius did clearly wrong, in his Direction to 
find for the- Plaintiff. The Popery Acts make the Lands of Pa- 
piſts to be Gavelkind; that is their whole Effect. And then, the 


adverſe Poſſeſſion of one Gavelkind Tenant will not operate, 
as the Poſſeſſion of both. That Rule is a qualified Rule: 
And in the preſent Caſe, the Acts of Ownerſhip, Fine, &c. 
make an actual Ouſter. The Statute of Limitations operates 
here, as an Extinguiſhment of the Remedy of the one; not as. 


| giving the Eſtate, to the other. We muſt confider Mau- 


rice, as dying ſeiſed in Fee; for (by Yates Juſtice) in plead- ; 


ing, the larger Eſtate is always preſumed. ie ſeiſed, is - 


dying ſeiſed in Fee. 


Therefore We are of Opinion, to affirm this Judgment on 
the Merits ; but, as an Objection has been ſtarted in point of | 


* 


* 


"I — 
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mined on the Bill of Exceptions, which is contrary to the 
| * Practice; we will conſider of that Point. 


The Gn afterwards framed to think the Objec- 
tion could not be got over; but no Judgment was 
given: the Plaintiff in Error not preſſing it, as 
the Court was againſt him on the Merits ; and 
the Defendant in Error being ſatisfied with her 
Judgment in the Court below, and her Percep- 
tion of the Rents and Profits, being only a Te- 
nant in Dower. | 


The End of Trinity Term gth Geo. 3. 1769. 


And of the FIRST VOLUME. 


Form, in that the Iriſh Court of King's Bench has deter- J 8 


FEY 


7 


Bill of Ex- 
ceptions is in 
Nature of a 
Writ of Er- 
ror ; and 
cannot be de- 
termined in 
theCourt, out 
of which the 


Actions. ER 
* 110 NS triling diſcouraged by the c Anon. H. 33 
„ Page 207 
In Actions on a Caſe, Satisfaction made to the Plaintiff pending the 
Suit will take away the Remedy. Bird and Randal. M. 3 Geo. 3. 38 8 
Action on the Caſe lies for maliciouſly ſuing out a Commiſſion of Bank- 
rupt, notwithſtanding the ſpecific Remedy given in the Statutes of 
Bankruptcy. Brown and Chapmai. T. 3 Geo. 3. , 
Treſpaſs, and not Caſe, will lie for incroaching on a Lead-Mine, though | 
the Plaintiff has no Property in the Soil above the Mine, but only a 


Liberty of digging. Harker and Birkbeck. J. 4 Geo. 3. 482 
Actions of Debt on Judgment, not to be Tarun Brddlefon and 
_ Whitell. T. 4 G60: 4 | 507 


, Be 7 

— cher 0 (2s 4 LT uot 
Grant of arwduaizfon after the Incumbent. is 10 inf ed] a ſecond 
Living, is voidꝰ B | B of Lincoh and W 7. 4 Geo. 3. 490 


Amendments. ee Nee ies. 


Omiſſion of Treſpaſ and inſerting only Debt in wm Bill of Middefes 
by a common Informer, amendable. Cox 1 tam and Mundy. 2 
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R A TasLE by the Principal Matters 


r 


Arraignment 


E May be without holding up the Hand. K. and Rade To M. 20 Gee. 2. 
Page 3 
Aſumpſit 


| Promiſe of a Bribe toa Sheriff's Officer, to 1 him 1 take Bail, is 

an illegal Confideration, and will not maintain * Smith 
and Stoteſbury. H. 33 Geo. 2. 204 

If one recovers Money mald fide by Suit in an 33 Court, Indebitatus 


afſumpſit will he 1 in K. B. to make him refund it t back. Mo ofer and 


os. P. 33 Geo. 2. 219 


Attachment 


For l a Sheriff's Warrant, if no ill Uſe be made of it, refuſed. 
Hale and Caſtleman. M. 20 Geo. 2. | 2 
Againſt a Witneſs, ſubpœna'd, without a Tender of 1 but 


coming to the Aſſiz es, and refuſing to be * refuſed. Bowles 
and Fohnſon. M. 22 G. 2. 6 


3 
Upon Articles of the Peace in K. B. bailable before Juſtices of the 
County. K. and Bomaſter, &c. T. 33 & 34 Geo. 2. 233 
The Maſter's Report upon Attachment, cannot be moved for on the 


laſt Day of the Term, except upon extraordinary 2 and perſonal 


Service of Notice. K. and Wheeler. T. 1 Geo. 3. 311 
Againſt a Bailiff, for refuſing to make an Affidavit of the Service of 
Proceſs, when required. K. and Rudge. T. 3 Geo. 3. 432 
On Attachment, the Defendant cannot confeſs the Contempt, and receive 
Judgment, till after the Interrogatories are filed. KX. and Edwards 
and Symonds. T. 7 Geo. 3. | 637 
On Attachment for a Reſcue, the Defendant may be Gned without an- 
ſwering Interrogatories. K. and Elbins. M. 8 Geo. z. e 
Attaint. 

An attainted Perſon charged in a civil Suit by Leave of the Chief 
Juſtice, not to be diſcharged on Motion. Ramſay and Macdonald. 

T. 22 C. „55. 
| k 2 


Attorney 


Attorney ſued in a foreign Court, * 6 1 for a long time, waives 


ä 


Contained in this Volume. — 


Attorney 2 Privilege. 


Payment to the Plaintiff's late Attorney, who is changed without Leave | 
of the Court, will be good. Powel and Little, H. 20 Geo. 2. Page 8 
. Attorneys Privilege. Shorter and Packburſft, P. 20 Geo. 2. 1 


Attorney, ſtruck off the Roll, may * re- admitted. K. and Green- = 
wood. P. 33 Geo. 2. 222 | 


his Privilege. Hern and Howard, T. 33 & 34 Geo. 2. 231 er 
Attorney is privileged from ſerving Corporation Offices, though re- 7 


ſident in the nn, Town. Mayor of Norwich and Berry. T. Yy 
7 Geo. J Ih Ty Py: ut; 


Authors. See e | 'F 22 70 v9, 


\ 


| Q. Whether Authors hawk a Property in their Copies, whew pub- 


liſhed, independent of the Statute of 2 Anne: Tonſon and 
Collins. T. 1 Geo. 3. M. 2 Geo. 3. 301, 4227 


The ſame Point. Miller and Taylor. P. 3 Can. 3 | 675 - 


Award, Se. 


If Arbitrators join with an Umpire in his Deed of Umpirage, it is I 
only arp and the Deed is good. Soulſby and Hodgſen. P. os of of 
„ 4 - 
If two Partners refer all Matters in | Difference between them, the Ar- 
bitrator may diſſolve the Partnerſhip. Cres and . 7. 


cm 0 W 


Ball. 


0 counter Affidavit lowed to leſſen Bail directed by a 15 os 
an Aſſault. - Smith and Fraſer. M. 33 Geo. 2. 192 
Scire facias againſt Bail may be ſued out after a Ca. ſa. is, returned, 
though not regularly filed; and the Shortneſs of Notice to the Bail 
is immaterial. Hunt and Cox. M. 3 Geo. 4% 39 
Having no Effeas in England no Objection to Bail 57" other ſuſ- 
picious Circumſtances. Smith and Scandrett. M. 4 Geo. 3. 444 


In order to exonerate a Bail excepted to and ſet aſide, his Name muſt =_ bh l 
be ſtruck out of the Bail-piece, Fulke and Bourke, P. 4 Geo. ED = _ 
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 vobretiiand Mills. H. 33 Geo. 2. ES, OE: 
Aſũgnment of all, except a Trifle, of a Man's Stock in Trade, in fa- 


Keie of one Creditor by a Bankrupt, in ſending * without his 
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. No Bail i is requifite on 3 of a Judgment i in an Action of Debt upon 


Judgment. Biddleſon and Whitel. T. 4 Geo. 3. Page 506 
Bail taken by the Court, on a Charge of a Rape, both from the Prin- 


Eipal and "Acceſſories on Tpecial Affidavits and particular Circum- 
+ ſtances. N. and Lord Baltimore. H. 8 Geo. 3. 649 


Bollick. 
of el 


Is bound i make, Affidavit of the Serviee of Proceſs, if f required. K. c 
vnd Rudge. T 7.4 Gee. 2 2 | 432 


Bankrupt. See London 


if a Sheriff takes Goods of a Beokeapt in Bebe n after PR. Act of 
© Bankruptcy committed, and before the Commiſſion iſſued, and ſells _ 
them after the Commiſſion and Aſſignment, Trover will lie againſt 

him. Cooper and Chitty and Blakifton: M. 30 Geo. 2. 7 Bs 


Payment of Bills to ſupport the Credit of a declining Trader, without 


Notice of any Act of ape e not fraudulent. Foxcraft and 
ron {5 56 | 193 


The Court will not take Notice of a 8 of Bankrupt i in a col- 


lateral Way, ſo as to ſtay Proceedings againſt a Sheriff on an Action 
for a wilful falſe Return, pending which Action he pays over Mo- 
„Anies {levied by Execution and kept in his Hands above 4 Yeat) to 
Aflignees under a Commiſſion ſued out Ance the Action was brought 
againſt him on an Act of Bankruptcy b to te Execution. Tim 


205 


our of particular Creditors,” juſt before the Act of Bankruptcy com- 


mitted, is fraudulent and void. r . e II. Vac. 
| ta Geo. gc » 3 4 


Eur. Executor, 7 a falſe Pled after the Commiſſion iſſued 


362. | 


dan a Suit by a Creditor of his Teſtator, 18 liable to Execution for the 
\=:Colts. :: Howard and Jemmet. H. 3 Geo. 3. e oo 
A Trader may lawfully aſſign Part of his Stock, in favour of a par- 
ticular Creditor, on the ſame Day on which he afterwards commits 
an Act of Bankruptcy. Hooper and Smith. Tr. Vac. 3 Geo. 3. 441 
The Court will not, upon Motion, aſſiſt the Relation back of an Act 
of Bankrupicy. Clark and Nyall. H. 8 Geo. 3. 642 


Knowlege a Bill by the Poſt, is fraudulent and void. Aderſon and 
„ l. 2 8 Ges. 3. PE 660 
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Bartiſter. 


Middleſex is the proper oa: where he is Plaintiff. Speiman' s Caſe. 
P. 20 Geo. 2. | | Page 19 


GH 


When .an order of Baſtardy is quaſhed, the Defendant mul appear | 
perſonally and enter into a Recognizance to abide the Order of Seſ- 


tions. K. and Greſon, H. 3 3 G. 2 24 198 
Blll of Ertepttons. „ 
Proceedings 8 Money and Leach. T. 5 Gan 3 556 


Bill of Exceptions is in Nature of a Writ of Error, and cannot be de- 
| termined in the Court out of which the Record iſſues. Davenport 
and Tyrrel. T. g Geo. 3. TE nn” = _ 


Bills of Exchange, cee 


. Law has oreſceitie no Time when Bills 3 be received. uni | 
and Trotman. M. 20 Geo 2. I 
A Bill payable to A. or Order, and indorſed | wee to B. may be 
afterwards indorſed T B. to another Man. Edie and Laird and The 


Eaft India Company. T. 1 Geo. 3. 295 
Where an Indorſement is in Blank, o_ may over-write what you 
pleaſe. . . e6id. 297 


Drawee of a forged Bill, who accepts and pays, or pays it only, cannot 
recover back againſt the Payee. Price and Neale. M. 3 Geo. 3. 390 
Defendant may ſet up an illegal Conſideration to avoid a Note of Hand. 
| Guichard and Robert. M. 4 Geo. 3. 7 -+:44% 


Bills payable to Bearer are negotiable like other Bills of Kicholige, and 


the Holder may maintain his Action n the Drawer. Grant 
and unn, 2. 4 Geo. 3 8 e | 4 


- ond. SE 


Bond for Colubitadion with a Woman ſeduced by the Obligor, and 
for a Maintenance after his Death, is void in Law. Walker and 
Perkins, M. 5 Geo. 3. | | 517 

N | 8 M Bibery | 
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<6 A TABLE of the Principal Matters 


Bribery. 


Action for corrupt Bribery will lie, though the Perſon bribed does not 
| vote according ts the Bribe. Sulſton and Norton. M. 2 Geb. 2. 
Page 317 
Bribery by Loan it but Chlour, FREY is b Bribery by Gift. Ibid. Ibid. 
Informations for Bribery, at common Law, ſhould be cautiouſly granted 
_ ſince the additional, Penaltics by Statute. King and Pit and Mead. 


. 2e. 5 380 
Bribery, at parliamentary Elections, ſtill — at common Law. 
„„ | 353 


Action on the Statute of Bribery need not tate all the Parties for 
whom the Bribe was I need it be proved that thoſe 
Parties were Candidates Nor need the Voters Right of Voting 
be proved. Combe qui tam and Pitt. M. 5 Ges. 3. „ 

On the Statute of Bribery making an Affidavit is a ſufficient Diſcovery 

* . to indemnify the Diſcoverer But a Conviction muſt foilow ; and 
it will be good, though the Witneſs Himſelf be convicted of Bribery 
between the Diſcovery and Conviction - A naked Verdict only, 
"without a Judgment, is not a ſufficient Conviction. Sutton and 
| Biſhop. H. 9 Geo. z. = . = 06x apd.606 - 


1 v-Law, 


That a Butcher in London ſhall be free of the Butcher's Company. good. | 
King and Harriſon. T. 2 Geo, 3. YE 372 


— 


Certificates. 
ERTIFICATE of the Secretary at War of the Nature of a Ser- 


4 jeant's Station, allowed to be read 28 Evidence. Llayd and 
WW, godall. T. 22 Geo. 2. | 29 


Cert! orart. 


When a Conviction 18 removed by Certiorari, no Motion can be made 
2 in Arreſt of Judgment, unleſs the Defendant appears in Perſon. 
: King and Spraggs. H. 33 Geo. 2. 209 

N | | Defendant 


* — — —. 


Defendant removing an Indictment by Cortarars without good Cauſe, 
cannot be admitted in forma Pauperis, King and Reynalds. T. 3 3 


. Page 230 
Certiorari cannot be taken away by any general Words in a Statute, 


but only by expreſs negative ones. King ns Reeve. oy” 33834 
Geo. 2. a V . „ 


Challenges. 


"We peremptory Challenges allowed upon a Collateral Ine. King and 
Charles Radchffe. Gam 20 Geo. 2. 3 | 6 


| charter party Sce Freight. 4 : Y F 
Char: table Uſes. 


Chancery will aid a defective Conveyance to a legal charitable Uk. 
Cale of f. C N Cambridge. . 31 G 91 


Church ⸗ zardens. 


The Right K naming a Church-warden cannot be tried in Court 


4 Williams and Vaughan. F. 21 Ger 2 ES: 28 
Lis pendens is not a good Return to a Mandamus to ſwear in two con- 


tending ſets of Churchwardens though accompanied with very ſpecial 
Circumſtances. ay and. Dr. Harris. 2 3 Geo. 3. 430 


Collateral I Jnes. 


In clin Iſues the Trial is Joan inflanter ; ; and cannot be put — 
unleſs the Defendant makes Oath of the Truth of his Plea, King 


and Charles Radelife. M. 20 G 1 
No peremptory Challenges allowed in ſuch Iſſues. Bid. 1 


Attorney General may reply with new Matter in. Collateral Iſſues, 


id. ä id. 


though no Evidence given for the Priſoner. 


Common. 


If a 8 be abſolutely ſtinted in point of Number, one Commoner 


may diſtrain the ſupernumerary Cattle of another: but not if an 
Admeaſurement 1s neceflary, as where the Stint has a Relation to the 


Hall and H. . F. Geo. 1 673 


Commoner's Land. 


-7; © © 
— 8 : | Con- 


— 


8 A TABLE of the Principal Matters 


x 
TIS, 


2 vnditions.. See Will . 


Deviſe to an Heir at Law i in Tail, HP a Provita . taking the Teſta- 
tor's Name, is not 2 conditional Limitation, Gulliver and Aſbby. 
y MM. 7 Ges. 3. Page 607 
is How far the Heir at Law can take Advantage of a Condition ſub- 
ſequent for taking the Teſtator 3 Name, and at what Time? Ibid. 
$4 61 
Deviſe on Condition provedent, that if A. marries without a 1 
Portion, or without Conſent of Truſtees, his Iſſue ſhould not inherit, 
is performed by having ſuch Portion only, without Conſent ; eſpe- 


Cially as one of the Truſtees became afterwards concerned i in Intereſt. 


224 and Dennis. 7 Ges. 3. 630 


Contpiracy. 


Quarter Seſſions hath a Juriſdiction to try Conſpiracies. 7 be King and 
„„ ͤ 2 eo. 3. 368 


Getting Money out of a Man, by oonſpiring to charge him with a falfe 
Fact, is indictable; whether the Fact charged be, or be not, cri- 
minal in itſelf. | „ „ 
No Copy of Acquital need be granted by the Court, to found an Action 
of malicious Proſecution, except in Caſes of F elony. Marr! i/2n and 
a. 2 Geo: 3. 385 
To prove a Conſpiracy, the Fact of Confoiring need not be proved, but 
it may be collected from other Circumſtances. | King and Paryvns. 
M. 3 Geo. 3. 392 | 


Contempis. See J ter rogatorits. | 


A Bailiff 8 8560 to make Affidavit of the Service of Proceſs, when 
55 _— R. and Ru, age. 5 3.7 9. 3. <7 - 


Con trad. = 


piace of making it to be confidered in expounding it, unleſs the Par- 
ties | have a View to another W 22 and Bland. M. 


Ws * bb. 


Copar- 


* —— — ——— — « 
- —— — 


Contained in this Volume. 


Coparteners and Tenäants in common. 


The Poſſeſſion of one Co-tieir” in e. is not the Poſſeſſion of 


the other; when he enters with an was Intent, to ouſt the other, 


Domes and Yyrrel. T. 9 Geo. 3 Page 67 5 


corporations. 


Corporation being diſabled to act, and 8 accepting a new Sr 


ter, is not diſſolved but dormant; and after ſuch Acceptance is the 


ſame Corporation as before. me. of Colcheſter and Scaber. 
P. 6 Geo. > | 591 


Corporation and Teft Acts, 
Ne. If on this Act the Onus proband: lies on the Perſon elected? Crew- 

* ford and Powell. T. 33 & 34 Geo. 2. | | 229 
Elections contrary, to the Corporation Act are Fong voidable, not void. 


| 250. 230 
Colts. | 


Tn Trover agaid two, if Judgment be had a one . by SEE: 
and a Verdict be found for the other Defendant, &. if the latter 
can have Colts, under Stat. Car. 2. Morris and 3 and Pugh. 
M. 2 Geo. 3 | 320 
One of two Defendants in Replevin cannot have his Coſts, if eie 
alone. Ingles and Mad worth. H. 2 Geo. 4 | 355 
Coſts to be paid for not trying an Information according to Notice, 
e not filed a Whole Vear. * and Hane. H.: 2 Geo. 3. 

. | | 6 

Teal in ſome Caſes ſhall pay Coſts for Leave to diſcontinue, 
Harris Executor and Fonts. H. 4 Geo. 3. 41 


Covenant. «0 4 ul; 


Aſſignee of a Leaſe, afligned after Covenant broken by the Leſſee, not 
liable for the Breach. Church-wardens ＋ 4 * Saviour Southwark 
and Smith, H. 2 Geo. 35 5 35¹ 


2 


1 "oP J Courts 
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After long Diſoſer of a Court Leet eracal by the Crown, the Court 
will bred a Defe& in the Title trom the original Grantee. De 


King and Bridge. T. 23 Geo. 2. Tage 47 
French Court Honor not to be "OY in * Robinſon 
and Bland. M. 1 Geo. 3. | T9 


Court Chriftion. . if 4 Prohibition vin lie- to it after a Modus 
picaded, fo as no Proceeding had ſince the Plea. " Graham and Potts. 


7 T7. I e 1 | | er 
” Cuſtom 

One Cuſtom. may be pleaded againſt „ where both are conſiſtent. 
Kinchin and Knight, M. 223 Ges. 2. 49 

Cuſtom of Merchants muſt be controlled by adjudge ed Caſes. Edie 
and Laird and Eaſt India Company. T. 1 Geo. 3. 2 98 

It ariſes from the general eſtabliſhed Law, not . ſpecial or local 
_Ulage ; nor from the Opinion of Merchants. 161d. 299 


Opinion of Merchants is not the Cuſtom of Merchants. Ibid. zoo 
Cuſtom of Merchants may be proved by the general Opinion and Un- 
| reyes of Merchants. Camden and FP: P. 3. Geo. 3. 417 


N Defieng and Purchat 
2 ebe nd ibu Yate. 


Charge by Will on an Eftate does not make the Heir to whom it 
A deſcends, a Purchaſer. Allan and Heber. J. 21 Ges. 2. 22 
An Appointment by Will under a Power in a Settlement operates as 

a common Deviſe; and the Appointee in Fee-ſimple (if Heir at 
Law) is in by Deſcent and not by Purchaſe. Hurt and Ear. of 
Winchelſea. M. 33 Geo. 2. | a 187 
A Deviſe to one and her Heirs may, in particular Circumſtances, make 


. the Heirs take by: Purchaſe, Leſſee of Long and Lamy. M. 1 
Geo. 3. | 487 3 1 | =: HOC 


Devile. See Wills, Condition and Executory Deviſe. 


A Deviſe by a Joint-tenant is not good, though he afterwards does an 
Act to lever the Jointure, Suit on Demiſe of Neal and Roberts. 


T. . ng 3. e 
| | | A Deviie 


— 3 


* — 9 — * 
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A Deviſe to A.'s chin Sons 3 in Tail 3 nie to all 
and every other Son of A. without naming any Eſtate; Remainder 
for want of ſuch Iſſue to B. in Tail Male: The other Sons of A. 
take an Eſtate in Tail Male. Evans on. OY iſe of Braeke and Aſtley, 
7. 4 Geo. 3. M. 5 Geo. z. Page 499 & 521 
Devise to A. for the Uſe of B. ill B. attains the Age of 21, and then 


to B. in Fee, the Fee veſts immediately in B. Denn on the e Demiſe 
of Satterthwayte and Satterthwayte. M. 5 Geo. 3. WT 


Circumſtances twiſted together will interpret a Deviſe. to 8 in Fee, 
which on the Face of it is only for Life. Progmzrion Leſſee, of 
Brampton and Hoſyaay. H. 5 Gee. 3; 8 


Deviſe of Annuities in Fee payable by an Executor, and . of them 


to the Heir at Law veſts the Fec-ſimple i in the Executor. Oates on 


the Demiſe of Markham and Cooke. P. 5 Geo. 3. 543 
Devite of Lands to an Executor, ea nomine, charges the Eſtate with 
Debts. Lid. | Es 


Contingent, ſpringing and executory Ules, if deſcendible, are © alſo deviſ- 
able. Roe and Gr., ß Gn © e wen. 
Deviſe. to the Heir at Law in Tail, with a Proviſo for taking the Teſ- 
tator's Name, 18 not a conditional Limitation. Guliroer and Aſhby. = 


"es 7 Geo. x7 | 60 


Deviſe by a Batchelor, on de fault of Iſfue of bis own 1 Body, is merely 
conditional, and good if the Teſtator dies without ever marrying. 


Wellington and Wellington. H. 8 Geo. 3. 645 


Deviſe to F. IF. for Life, remainder to Truſtees during the Life of 


. Remainder to the Heirs of the Body of F. V. is an Eſtate for 


Liſe, and not an Eſtate Tail, there being Words of Reſtriction, that 


J. M,. ſhall not fell for longer than his own Life, and the Eſtate a 
being deviſed to that Intent. Perrin and Blake. P. 9 Geo. < 672 


Rev fed i in Cam. Scacc. II. 12 Geo. 3. b 


A e Randing at Livery is dictreinable for Rent by the Leflor, 
of the Premiſſes. Francis and //yait. 7. 4 Ge 25H AS3; 


Seckmer nt. 


E AVE to plead to the juriſdiction 1 in Ejectment, before judz- I 


ment Ny againſt the caſual Ejector. Leſſee 9 and Keen. 
H. 33 Geo. 2. 197 


Service 


3 * 
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Service If A at the Hoſe may be ads W by a Sl 
+ Rule of Court. Lefeeof Hollings and Dunch. H. 1 Geo. 3. Cited in 
© Leffee of Metheld and ei. T. 1 Geo. 3. S. P. Gulliver and Meg 
faßt. M. 2 Ges. 3. Page 290 & 317 

Ny. Whether one, claiming zs Lord by: Eſcheat, ſhall be admitted a 
Defendaat in Ejectment, brought againſt the Tenant in Poſſeſſion 
by the Leſſee of One claiming as Heir at Law, Fairclaim Leſjee of 

Fowler and Ear! Gower. H. 2 Geo. 3. N 357 

Hiſtory of Ejectments. Toid. | : 350 


Election. 


A Auel difen ent "I the Election of J. 5. but vote for nobody elſe ; 
"the Election of F. S. by the Minority is on _ Oldknow and Wrain- 


right. T. "IL 4 3+ Geo. 2. of e 88229 
Embaſſadoꝛs. 

No Privilege * Servants of Embaſſadors, unleſs, bond fide, menial and 

domeſtic Servants. Poitier and Croza. T. 23 Ges. 2. 48 


Bnpliſh Secretary to a foreign Miniſter privileged, though formerly a 


Trader, and now under very ſuſpicious Circumſtances, Triquet and 


-*Bats:| P. 4 Geo. 3. „ 
Libels againſt Embafladors punithed by 16 The King and 
D' Eon. T. 4 Geo. 3. * 510 
Noli proſequi on an Indictment of an Embaſſador for an Aitempt to aſ- 
ſaſſinate. 298 and os. P. 5 Ges. 3. | 545 
Entries. 


In Judgment by Default, the Plaintiff is to make up the le Record; 
but, on Error. brought for a Slip in not making proper Entries for 
the Defendant, Judgment ſhall 2 till he can 1 to LO 


| below, French and Cornelys., H, Geo. | 
14 th Lownogfs \ 2. 


Effates. 


AN A Charge by Will on an Eſtate does not __ it's Property ſo as to 


7 12378 


(3 1, make the Heir a Purchaſor. Allan and Heber. T. 21 Geo. 2. 22 
| Scttlement of the Wives Eſtate on herſelf for Life, remainder to the 
Huſband for Life, if any Iſſue of the Marriage fo long live, re- 
mainder (if ſhe died fans Iſſue) of one Moiety to him in Fee, and 


— 
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of the other to bor Relating” His Rimaibder in Pee does "WE: 
ariſe unleſs he ſurvives his is | ONE and pogo. F; 
r Page 638 


= HON tail with Roverficn to the King" in | es: miſt be:clearly-of the 


Gift or Proviſion of the King to be protected by Statute! 34 Hen. 8 


b. 20. from being barred by a common e, Ferkins and Sewell. 


TC. : A 4 AS; , 
, - [ M N Ain 031 #5 7 $s i.-%£ 0 
P. 1 a in 9110 191112 654 
„* F a 1 1 7. | ger 
: 4+ S# £- + ta # & wt 
17 321 7.<3 ; ©.4% Þ * 
b * Wo — 2 4 „4 I : >» 
3 


Parol Objections to a Will may be a uy. paral Evidence: 
Jones and Newman. T. 24 Geo. 2. | bo 
Exemptions from a penal Statute may be given in Evidence upon the 
general Iſſue in Indictments. 7. 3 33 & 34 Geo. 2. King and Pem- 


3 25 5 8 et 23 ? 
Confeſſion of F orgery 335 a Jeu Witneſs may y be admifible Evidence. 
. Lefſee of Climer and Littler. M. 2 Geo. 3. 346 


| Subſcribing Witneſſes to a Will, who ſwear to the Teſtator 8 Incapacity, 
contradicted by on Evidence. Lowe'and Fol: oe. P. 2. Ges. 3. 


365 


An Executor in truſt, who has acted, = be examined as a Witneſs 


to eſtabliſh the Will. Bid. id. 
A Correſpondent is a ſufficient Evidence to Jiſprove\ a Man's Hand; 
though he has never ſeen him write. Gould and JG 7. Vacation. 
2 Geo. 3. | 384 
In making Title under a Pedigree, Evidence that a Man: * not been 
heard of for many Years, is prima facie ſufficient Evidence to prove 
Lim dead without Iſſue. Roe and Haſland. P. 3 Geo. 3. 404 
Bond of thirty Vears ſtanding cannot be read in Evidence, if no Pay- 


ment of Intereſt or other Marks of Authenticity. Forbes and Vale. 


% 


M. Fac. 5 Geo. 1 85 5 9242 N =: 532 
Exetutoꝛs. St. S 4 


+34; 4 
2 


to his Co-Executor. 7 The K. and Sir Edward Simpſon. II. 4 Geo. z. 
456 
Exetutorp Devite 
3 Deviſe W the are of A. 8 Body: 1 a ood; lucband, on 
Pailure of Iſſue by the firſt, then living too remote a Contingeneh: © 
and ue stete nig, Goodman and Grogrizht, A. 33 Geo. 2. 188 
. haunt 2a hain ad) 1) 1504 . 
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1. NN hether 7 an "Executor, who has formally renounced, can after- | 
wards retract: ſuch his Renunciation at pleaſure, before Probate granted 
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Lu. If tony Davie can be expectant on the 8 of 
a Truſt to pay the Teſtator's Debts ? Strong and Teatt, AH. 
33 Gee. 2. ; | Page 201 
Deviſe to A. for ninety Years if he ſo long live, Remainder to the 
_. Heirs of his Body: And, ſubject to thoſe Eſtates and Contingencies, 
to B. in tail; Remainder to C. in Fee. The Heirs of the Body 
of A. take an Eſtate tail by a: Deviſe. Harris and Barnes. 
H. 8 Geo. 3 043 


Expot.tton of TT TU92ds. | 


Near-in a penal Law conſtrued ftridtly, yet not held equivalent to ext. 
K. and Harvey. Geo. 2. 20 
Lands at C. in the Tenure of A. B. dev iſed by Will, comprize Woods 
and Timber excepted in the Leaſe; the Clauſe (in the Tenure, Cc.) 
being Words of additional . Leſſee of Paul and Paul. 
AL. 1 Geo. 3. | l 


Factor has a Lien on Goods conſigned to him in the Courſe of 
Trade, for the general Balance due to him, ſo long as he keeps 
Poſſeſſion. Kruger and Wilcox, February 1, 175 5, Cited per Cur. in 
Godin and London Aſſurance. H. 31 Geo. 2. 104 
When and in what Caſes, an Afiznment by a Factor of a Bill of 
Lading, transfers the Property of the Goods before their Arrival. 
POT! and Campbell. P. 7 Geo. 3. | 628 


Foꝛeign. 

Commiſſion from the French King, not allowed to be read. X. and 
Charles Radc!: fe. M. 20 Geo. 2. ; | 2 
Place of making a Contract is to be conſidered in expounding it, unlets 
the Parties at the Time had a View to another >ipgdom, Robinſon 
and Bland. M. 1 Geo. 3. 


| 258. 
French Court of Honour not to be regarded i in England. ibid. 


259 
Frans, Statute of. (Sce Wills) | 


Not penned by Ly:d Hale. Wyndban and cle. M. 31 Ges. 2: 


97 
An 
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ak Agreement to leave Money by: Will need not be in Waun 
though uncertain as to the Time of Performance. Fenton and Em- 
Slert. H. 2 Geo. . | | Page 353 
Sales by Auction, where the Dug gives in his Name to be written 
down, good within the Statute of Frauds. And Qu. Whether the 
- Statute extends at all to Sales by Auction. Simon and Metivier. 
T. 6 Geo. 3. 3 e 599 
Exceptions to the Statute of Frauds. id. 600 


Freight. 


In caſe of Loſs at Sea, Freight muſt be paid only in propartion to the 
Goods ſaved, and the Part of the Voyage which was s performed. 


Luke and Lloyd. M. 33 Geo. 2. 519 

Lu. The Conſtruction of the Eaſ-India Charter Parties of Affreight- 

ment. Hume and e Company. T. 1 Geo. 3. 291 
Gaming. 


ONEY wor in France cannot be recovered in England, Mo- 
ney lent to lay with may. Robinſon and Bland. M. 1 Gee. 3. 


259 
Gaming Securities are void by Statute 9 Ann. not Gaming Contracts. 


Lid. 260 
A Match for 2 5 J. a Side, is a Ds fir 501. chic the Horſe- 
Racing Act. Bidmead und Gale. P. 9 Geo. 3. 671 


Gavelkind. See bee 


Habeas Corpus.“ 


RANTE for detaining a Child under Age from her Father, 
and a Rule for an Information 88 8 The King and Ward, MH. 

3 Geo. 3. | ö 
When the Court delivers on a Habeas Corpus, Protection to the Party 
redeundo, is of Courſe. If the Court changes the Cuſtody of the 

| Perſon, it is always done in Court. 7. Ze. uw and Delaval. P. 
3 Geo. 3. | . 410 
| 5 | Re Pits 
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Highways. See Ind i@ment.. 


The Fact yr Nen Ponte is Werd bie wine a Juſtice preſents a High- 
N way on his own PN | * and Fuftices of Wiltſhire. P. 4 Geo. z. 
= Page 467 
BY | A Perſon indicted for not repairing Roads ratione tenure, ſhall on ſub- 
| '*mitting pay the Coſts of the Proſecutor. K. and Wing field, T. 6 
| Geo. 3. h | 602 
The Fine in ſuch Caſes to whom able >. <_--odf. 
Inhabitants of a Pariſh into which a new Road is turned by Turnpike 
Truſtees are not liable to do Statute-work thereon. Wheeler and 

* Cooper. ns e Geo. __— | | 603 


<= 


ft - - <7? 


Husband and Wife. 


if 2 Huſband endeavours to retake Sie Wife, after Articles of Sages 
Ther 4 . tion, no Information ſhall be granted, but the Truſtee hall have his 


te ted 


75 . K. and Lord Vane. P. 20 Geo. 2. e 78 
Wife 1 in London may be a ſole Trader and is liable to a Commiſſion 


Aue Bale. La Jie and * M. 6 Geo. A 570 


— My * 1 18 enn 


» I 


= : . . © 
. 6 1 * „4 „„ 
« . 
* 
* a 
N % © 2 
g x 1 Indtüments. 
* _ 


F NDICrMENTS need not ſet out the N of "= WER 
ants on a penal Statute ; for they may be taken Advantage of in Evi- 
: dence on Not Guilty. T. 33 & 34 Geo. 2. K. and Pemberton. 250 
Indictment will not lie for delivering leſs Beer than contracted for, as 
and for the duc Quantity. K. od Fheatley. H. 1 Geo. 3. 273 
Quathing Indictments is much ftronger than ee Jadg nent, Lid. 
On Todifiment for not repairing the Road, it is contrary to the 55 
tice of the Court to make the Defendants come to Terms with the 
Proſecutor before a Submiſſion be allowed them. K. and Cheſpunt 
Hertfi T. 1 Geo. 3. . 
An Indictment on a popular Statute cannot be compounded after Con- 
viction. Brery gue tam and Levy, M. 4 Geo. Jo 4343 
Terms impoſed on the Proſecutor, before allowed to quaſh ** own 
Indictment. K. and Webb. P. 4 Wes. 2. 460 
of 1 . a Infant | 


o - * . 

r 3 4 4 8 * FO 4 . 4 

w 9 4 9 * _ — — ry . 
* 
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Infant. 


Conveyance by an Infant Mortgagee is binding, and cannot n 
by his Entry during Ty Zouch and | COON M. 6 Geo. 3. 


Page 575 


Inf ormation. | dee 29 15 


For pretending to read the Riot Ad, refuſed. K. and Spriggine. M. 
5. go Ge: 5 


For a Huſband endeavouring to retake his Wife, denied. K. pe a Lord 
Fane. P. 20 Geo. 2. nta 

For malicious Preſſing, granted. K. and Webb. P. 20 . 2. 2719 

For petty Irregularities in quelling a treaſonable Riot, denied. K. and 
Inhabitants of Wigan. T. 23 Geo. 2. 47 

For printing a ludicrous Account of the Marriage af; an Actreſs with a 
married Man. K. and Kinnerſley. T. 1 Geo. 3. 294 

Will not lie againſt Juſtices acting in Seſſions, unleſs in very flagrant 
Caſes. XK. and The Fuftices of Seaford. T. 3 Geo. 3. PT 

For a Confederacy by a Maſter, an Attorney, and a Gentleman, to aſſign 
over a Female Apprentice by her own Conſent, for the Purpoſe of 
Peroſtitution. K. and Delaval. T. 3 Geo. 3. 


: 439 
For embezzling Money collected on a Brief, denied. XK. and T be 22 
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niſter and Churchwardens of Biſbopſgate. M. 4 G. 3. 1 
Information in Nature of Qyo Warranto againſt Larborp and others In- 
burgeſſes of Wigan. F. 4 | 458 


Information for libelling an Embaſſador. ? K. and D Eon. N 4 
Information, the Proceſs thereon. Geo. 3. F-50104 
General Reaſons for refuſing to grant Informations. K. and ad une 


F G. | | | 441 
Pnfoivents: See 2 Oberg. 


Dios on a Q tam Action cannot be diſcharged on ſurrenderiig” 
his Effects, under the Lord's Act 32 Geo. 2. c. 28. Hart gui tam 
and Hawkins, T. 2 Geo. 3 i 


. £ * 
* 91 

1 : 

JEZFFLA 


7 141 ks. 


Intpectlon of Books. 


A Prebendary may inſpect the Books of the Chapter, in a ITY concern- 
ing his Prebend at ſeaſonable Times. ee alm Lynch. M. 21 8 
Geo. 2. 5 27 
„ 3 . 


LY 


Ld S 8 — SE IO OO IO . 88 r 9 
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ts. Mit. * 


On an infileaiz;en againſt 2 Magiſtrate of a Corporation for a Miſde- 
metnor, the Proſecutor ſhall not have a Rule to inſpect the Corpo- 
ration Books, in order to furniſh Evidence. K. and Parnell. +2: 
22 Geo. 2. Fe Puge vs 

Rule to inſpect at wike * "94M grantable 2 Kew long in force 3 in Man- 
damius's and Informations in Nature of Quo Warrants 9. King and 
Nottingham. J. 24 Geo. 2. | "6g 

Rule to compel A Corporation to Surah Evidence from their Books 1 in 
a criminal Profecution firnerd, 1 and EIS I. 2 Geo. 51 


Jaſurances. 


* 6 
* 


1 77 made by a Factor on the Goods of * Principal, on 
which the Factor has a general Lien, does nat veſt in the Principal's 
Confignee of the Goods ſo inſured. Godin and London Aſſurance 
Company. EE 31 Gea.. 2. 103 

On an Action e Infurers for a total Loſs, the Plaintiff may recover 
for a partial one. Gararner and Croſedale. H. — 8 

The Infured, who abandons, can only recover for the actual Loſs at 
the Time of his Abandonment. Hamilton . Mendes. = 
4 Ges. 1 3+: -. 0 | 76 

An Average Loſs, on a valued Wolley. mitt be efttmated by the = 
Value of the Goods on board. Leuis and Rucker. # 4 Ges. 3. 


cited 1%. x: 5 279 
Owner may abandon upon a „ if the Voyage becomes not 
worth purfuing., G and WMWitbere cited Zhi, 8 Ihid. 


Concealment of Cireumſtances on a Life Infurance not ſo fatal, if the 
Life be warranted a good one, as if it be a common Inſurance without 
Warranty. Re and Bradſaw. T. Vac. 1 Gee. 3. Ea. 412. 

Inſurers liable to pay the Charge of a Compromiſe bond fide made to 

prevent the Ship from being ode as lawful Prize, or to ſave 
a: greater Expence. Berens and Rucker. T. Vac. 1 Geo. 3. 313 

I an Infurance be made on two diſtin Riſques, and one of them 

is not run, the Inſurer ſhall refund a ratable Part off the Premium. 
Stevenſon and Snow. M. 2 Geo. 3. | - 318 

An Infurance made upon Goods, is valid for a Reſpondentia Intereſt, 

_ "Glover and Black. M. Vac. 3 Geo. 3. | 396 
Sed. Ry. H. 3 Geo. 3. P. 3 Geo. 8. nl the contrary determined per 

| Curiom, 2. A 2399, 405, 422 

| Saud In 


A — — 
Werl > 
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a 


In cel of adaoble Inſurince, the Inſured may recover the Whole "in 
any of the Inſurers, and leave him to recover Contribution from 9 
RNeſt. Newby and Reed. P. 3 Geo. 7 | Page wm 

Inſurance of a Ship to Jamaica determines, by her mooring 24 Hours 
in any Port there, and does not continue till ſhe arrives at her laſt. . 
Port of Delivery. Camden and Cowley, P. 3 Ges. 3. 447 

; Falſe Warranty in a Policy of Inſurance will vitiate it, ib oh the 


Loſs happens by an Event not affected hed * 1 e 
and Muilman. T. 3 Geo. 3. 24 


Concealment of the true Port of Loading will vitiate a Policy of In- 
ſurance. Hodgſon and Richerdſon. P. 4 Geo. 3. 463 
Inſurance, free from Average unleſs general or the Ship ſtranded, does 


not extend to the Damage received 18 the Goods in a Storm. Pilion 
and Smith. T. 4 Geo. 3. 


O as 
Concealment of private Facts, but not of W 1 8 Facts or or Conptatil Ts 
from Facts, will vacate a — Carter a Arn, f. 6 Geo. 3 | 


a 8³ 
Aeg Money. e 0 


Tir A Contract may continue to carry Intereſt, though the Secarity itſeif T 


= 


is void. Robinſon and Bland. M. 1 Geo. 3. To 262 
| Intereſt Mall be computed down to the Time Bog the Judgment. Bid. 
3 289 : 
. Intereſt, whey made Principal here, ſhall carry only Englifo 
; Intereſt.” Bodley and Bellamy. M. 1 Geo. 3. | ww 


< 


Paterre gatortes. 


f * 


Naſter's Report upon de of Contempt cannot — YT os 
the laſt Day of the Term, without previous Leave of the Court, un- 
leſs upon extraordinary Caſes and perſonal Service of Neves, * 
and eee Ta G 5 no! ES 7 31 


— * * 
11 


 Irregularity. . f N“ 


e by Surprize, Judgment ſet. afide thereon, Wooden, and 
Beynton. M. 23 Geo. 2. d | 50 
Though a Rule for Time be not fared) yer if no Adnantige be taken 
"of its the Irregularity may be ſaved by a ſubſequent * Service Fans 
gui tam and Hutton. T. 1 Geo. 3. | 290 


9 


* When 
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nn 


| When a Sheriff is Plaintiff, a al directed to r is irregular. 
Weſton and Coulſon. T. 4 Geo. 3: Page 506 


Judgment. - 


A Judgment, if regular, not to be ſet aſide in 8 to float the Sta- 
ftute of Limitations. Willet and Atterton. T. 22 Geo. 2. 
Judgment cannot be ſigned till 24 Hours after a Plea is demanded. 
Wooden and Boynton. M. 23 Geo. 2. 50 :. 
On Convictions removed into the King s Bench = Certiorari, no Mo- 
tion can be made in Arreſt of Judgment, unleſs the Defendant be 
1: perſonally preſent in Court. K. and Spraggs. H. 33 Geo. 2. 209 
The indicting of a Witneſs for Perjury, not a Reaſon to e a 
Judgment of the Perſon convicted of a Mitdemeſnor. K. and Heydon 
. 19. 3. 7 404 | 
Judgment of the bee, for treaſonable Words. M. 22 Geo. 2. 33 
— — aiding the Eſcape of French Priſoners. M. 1 Geo. 3. 268 


— 


a private Libel. - d © 9 260% 

PERS — diſobeying a Habeas Corpus. Ibid. Tbid. 

— — Bribery at Elections. T. 2 Geo. 3. = 4664 
1 — Blaſphemy. M. 3 Geo. z. 5 395 

. Impoſture and Conſpiracy. H. 3 Geo. 3. 31 

SEW Bribery at Elections. P. 3 Geo. 3. 404 

— Perjury on a Trial. P. 3 Geo. 3. | 4:6 


printing the North Briton No. 45. H. 5 Geo. 3. 540 


£ Juſtice of the Peace. Sce Information and Sf On, 


- 
. 


| Landlord and Tenant. See Covenant and Wetice. 


AROL Notice to quit, by a Tenant on a Parol 1 81 is with- 
1 in the Statute 11 Geo. 2. Timmins and Row!! *. H. 5 Geo. 3. 
1 + ' 3 88 L 34 


ELapfe. 


Upon Ceſſion for Plurality of Benefices Lapſe of the firſt tees not in- 
cur from Inſtitution to the ſecond, but from Induction only. Biſpop 


| of Lincoln and Welferſtan. 7. 4 Geo. 3. ES | 4.90 
5 Lefurc- 
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Lecure and Lecturer. 


Truſtees of a Le&ure,: to be preached at a convenient Hour, may ap- 
point any Hour they pleaſe, and dere + Appointment. | K. and 


Barhun. P. 33 Geo. 2. 11 0 "Imp 210 
Libol. ol 
Expulſion from a Quikere Meeting and ging the Reaſon on Tate 


Books, no Libel. The King and Hart. M. - Ges. 3. 5 386 


4 ; 


Limitation of Sutts. [ 
A regular Judgment ſhall not be ſet afide, though obtained by Miſtake 
do let in a Plea of Limitation. | Wiler and Atrerton. T. 22 Sen. 2. 


235 
"The Latitat is the true Eoin of Actions brought by Bill 


of Midaleſex, within the Meaning of the Statute of Limitations, 


Jobnſon and Smith. P. 33 Geo. 2. 215 
The true Time of ſuing out a Latitat e be averred, againſt the Teſte 
of the Writ. . | 4 


| Statute of Limitations extends to bar Plaintiffs refident in Scotland. 


King and Walker, P. 1 Ges. 33 = 286. 


Statute of Limitations in cafe of a Promiſe on Contingency, does not 


run from the Time of making the Promiſe, but from the Contin- 
eh 


gency happening. Fenton and Emblers. H. 2 Geo. 3. "> 45 
Limitation of Actions to one Month in Stat. 26 Geo. 2. C. 21. (concern- 


ing prohibited Goods) muſt be er Condemnation, provided due Di- 
ligence be uſed. Trott qui tam and 8 and Swann. AL. J 
Seo. 3. - 392 


London. dee By- Lau. g . | | 1 


A Wife 8 a ſole Trader in 2 1s liable to a Commiſſion of 
Bankrupt, and her Aſſignees ſhall come in paramount the Aſſignees 
of her Huſband, though his Was the . . La Vie 
and Philips. © M. 6. Geo. 3. 70 


Caſe of the Extenſion of the Landon Wharfs. . H. 6 Geo. 3. „ 


— Pallctous Proſecution. | See Conſpiracy. © 


JT adams 


T 
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'Bardamns. See V. i tor. 


AND 4 M US to deliver up the public Books of a 3 

: retained as a Security for Foy! laid out. K. and — M. 

25 Ge 2h 5 Page 50 
Granted to a Wed to hold a Court Baron, and to the Homage to pre- 
| ſent Conveyances of Burgage Tenements, whether the Conveyances 


appear to be legal or not. K. and Hrs Montacute = „ M. . 


224 Geo. 2 CY 60, 62 
1s the proper by to "TRE a Curate to his Chapel. K. and 
Blower cited in K. and Parker. J. 1 Ges. 3. 300 
Mandamus to Truſtees of a Meetinghouſe, to admit a Diſſenting 
Teacher, granted. K. and Barker. H. C P. 2 2 Geo. 2 352 
Extent of * Writ of Mandamus. Ibid. | | IId. 


In Rules for Mandamus to ele& a Mayor, a ſubſiſting Mayor de facto 
muſt al«ays be made a Party. K. and Bankes. M. 4 Geo. 3. 445 
To ſummon ſpecific m—_ _ a Court Leet _— Bid. H. 4 
„ l 452 
Mandamus e for Admiſſion to Offices of Lu or Value, 
if there be no ther Remedy. K. and Univ. Cambridge. P. 5 
Des.. | 552 
Mandamus granted to commit 8 to the next of kin, not- 
githiiqding 2 Suit depending, the n not n denied. 

and Dr. Hay. M. 8 Geo. 3. 640 
 Mandamus does not lie to Overſeers to make a 8 Rate, without 
, at appealing to the Sefi ions. K. and the Guerdians of the Poor in 

Canterbury. H. Geo. 3. 0 7 
Lis pendens returned, is ſufficient Cauſe to bee a Rule for a Man- 

damus to our Probate of a Will. OO and Betbell. H. 9 


(eo, 33 | 668 
| Marriage. : 


Clandeſtine Marriage of 1 is void, in reſpect of Pariſh Settle- 
ments, and the Woman cannot be removed as Wie. Chinham and 


Preſton. 233 Pes. 2. 192 
Nx. Whether clandeſtine Mts in Scotland are good in England?. 
 Retinſfin a and Bland. M. 1 Geo. „ . 259 


A Note, given fraudulently, to carry on a Marriage Tarzy, ſhall be 
good againſt the Drawer, though given without any Conſideration. 
Montęfori and 1 (gia 1 . „ 363 

1 | N | No 


Jer 


>> 
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No Occaſion to chew that Banns were actually publiſhed, or the Mar- 
riage Regiſter regularly ſigned, to eſtablith a Marriage in reſpect of a 
Pariſh Settlement. =" Devereux and Much Dew Church, P, 
A rde. Page 367 
In Actions for Crim. Con. -and Indidihents for Bigamy, a Marriage 
in fact muſt be proved, as contraſted to Reputation ariſing, wy Co- 
habitation only. Morris and Miller. P. 7 Geo. 3. La 632 


Paſter of the Rolls. 868 Pall, ; 
Paſter and Servant, 


No Action lies for ſedueing a Servant from his Maſter, who has Nr 
the Penalty ſtipulated by his Articles for leaving him. Bird and 


 Rendal. M. 3 G , i" a . 
' Piſnomer. od 
Miſha ates after ſpecial Iraparlance. Breafer and Copper. | 
. 23 Geo. 2. 1 en RK: 
Mortmain. = 
Benefactions to the Univerſities how far within the Statutes of Mort- 
main. Caſe of Chrift's College Cambridge. M. 31 Geo. 2. 90 
Deviſe for the Benefit of particular Fellows good, within the Statute So 
of g Geo. 2. Lid. | $ 92 
Deviſe to Colleges, as Truſtees for other charitable Uſes, void. 11. 
LEES) © Io + 
Exception of Statute 9 Geo. 2. extends only 1 to Colleges then eſta- 


. Tha & 122 05 1 ” 
Hurder, See Trial. | 


Nonſutt. 
N Neplevin, no judgment as in Caſe of a Nonſuit for not trying | 
the Caule. ap and Smart. 7. 2 Geo, 200 3 


Z Note of Hand. Sce Bill of Buchange and 2 4 Er- 
. n 


— — — ———— 4 ——_ _ 
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T £ eite D'S Notice. 5 . bY : «bet : 


* — 
) ks, 
d Y — > 


"A Month 8 Notte not t ſafficient to quit a Leaſc- from” Year to . 
But Qu. if the Party dies, whether it is ſufficient for an Executor? 


| Gulliver and Burr. P. GATE. 2290 - | Page 596 
rer >-Mnbance: - 
ues SM a Ante . Law: 45. not a N aſance. | Bulbroke. and 
-:2:\Gooders. 1 wet 577-61 )) oc ame 570 
AVE Werde bon nnd 3 5 | 5 
Lee Noli proſequt. See Embaſſador. 
15 1 | Officers. 

F FIC E RS vetting a Pere not deſeribedi in \ their Werent not 

juſtifiable under the Statute , of 24 Geo. 2. LIM and Leach. 

7 5 Ges. 1 563 
T 1 | Outlawry. 


ö Though an onder be Megat and rvoidable, f it cannot = ſet aſide by 
A4 third Perfon in a Tellatral Action. Ds and Permiter, . 


we 21 Geo. 2. e 20 
"= | Outter Judgment of. see . Warrants. = 0 : 
& ARDON by 11 how to be worded and made ule of. 
The King and * T. +; Geo, * 88 5 
; Parliament. 5 5 
at on a N Oele. the 26th 1760 on ae Demiſe of the King 
| 499 


3 Se For | 167 
| 2 Pauperts 


— en... 
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Pauperts in Foꝛma. 
A Dea removing an Indictment by Certivrari without good 


Cauſe, cannot be admitted a Pauper. 2. 3 3 and 34 Geo. 2. The King 
and Reynolds. | ; e 230 


Penalttes. 


When a Pridley is paid, according to the Stipulation of Articles, no 
| ſubſequent Action on the Caſe lies for the Breach of Contract. 
Bird and Randal. M. 3 Geo. 3. | | | 387 

But one may recover more than the Penalty in Damages, where there 
has been no ſuch precedent n TRY and Trimmer. Mich. 
Vac. * 3. | . : 395 


- Penal Law. See Tndifiments 


Near in a 3 Law conſtrued ſtrictly, yet not equivalent to next. 
The King and Harvey. T. 21 Geo. 2. 1747. | 20 


Pleas Ec. 


In Quo Warranto, the Court will not ſet afide upon Motion a Plea (of 
falſe W in Abatement. Toe K. and Mayor of Heydon, T. 22 


Geo. 2 34 
One Cuſtom may be pleaded againſt another, where both are conſiſtent. - 


EKincbin and Knight. M. 23 Geo. 2. 1. 4 
A Miſnomer pleaded after a ſpecial Im e E and Capper. 
A 51 
Tnfemut computaſſent no Bar to an Aſumppt.. | Rolls and Barnes. M. 

30 Ges. 2. 6 5 


Leave to plead to the Juriſdiction in Ejectment, belies the Judgment 
Niſi againſt the caſual FEE. Leſſee of Fobnſon and Keen, H. 33 


Geo: . 197 
Slvit ante Diem not an immaterial Plea in Debt on Bond to r 
beſere the Day. Fletcher and Hennington. P. 33 Geo. 2. 210 
The Court will cenfure an unneceflary * of Pleading. Yates and 


Carlifle. H. 1 Geo. 3. 270 
The ſame cenſured as vexatious. Vid. T. 1 Geo. 3. 291 * 
Leave to withdraw a Plea of Nor eft Factum, and plead Infancy. H. 

2 Geo. 3. Olding and Arundel. = | "300 


YoL, £& | - 
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A Jodgrlent,; in ahl Common Pie as, af not true in Fact, is no iſſuable 
Plea within the Ng of a Rule tor Time. Heron and Heron, 
. 2 Ceo. 31 Page 376 

Againſt a popular Action the Defendant cannot plead another Action 
in the  Jeme Term, but muſt ſhew the other Action to be actually 

Prior in Time. Combe gui tam and Pitt, T. 3 Geo. 3. 82637 

NL. Whether, in a Queſtion of Lapſe the Time of Inſtitution alleged 
under a Scilicet is materially and ſubſtantively averred. Molferſtan 


— 


and en Y Lincoa... 7. 4 Geo. 3. N 494 
| | Poor. 

Clindeſtiae Wige of Minors mus as to Pariſh Settlement, 'Chin- 
Buam and Preſton. M. 33 . | r. 192 
The Contract of Hiring, in order to gain a Settlement, cannot be pre- 
"ſumed. The K. and Weybill. H. 33 Geo. 2. „„ 
Quit-Rents and caſual Profits of a Manor not liable to the Poor's Rate. 

*The K. and Jandevald. P. 33 Geo. 2. 212 


Abſence, through Sickneſs, from a Service at the End of the Year, is 
no Obſtruction to the Servant's eee . iftchurch and Beth- 
nal Green. P. 33 Geo. 2. | 214 

9 without naming Perſons, are not liable to Poor's Rates. 


The K. and the Occuprers of St Luke's He ofpital. M. 1 Geo. 3. 249 
Oy not liable for the Lodging Sc. of the poor Objects. Did. 


| | Did. 
Aamisiflestor 1s not liable to pay a Poor's Rate for ks Inteſtate ; — at | 
leaſt, is not diſtreinable without 2 Stevens and * &c: 
P. 1 Geo. 3. 284 


| No Occaſion to ſhew be Boon actually publiſhed, py the Marriage 
*Regiſter regularly ſigned to eſtabliſh a Marriage In reſpect of - a 
"Pariſh Settlement. Sf. Devereux and Much Dew Church. . 2 


„„ 367 
Leadmines not tat Ele to the Poor. Lead Company ind Richardſon. 
M. 3 Geo. 3. 389 
 Seffions has no original Juriſdiction over Overſeers Accounts. The 
_ © King and the Overſeers of Portſmouth. M. 3 Geo. 3. 395 


Overſeers of the Poor cannot be appointed i in a Place, which has never 
been conſidered as a ſeparate Vill in reſpect of the Poor, unleſs 
there be a competent I Number of ſubſtantial Houſeholders. T be . 

and Showler. T. 3 Geo. 3. f 

When a Man purchaſes for leſs than af and continues to reſide 


thereon for 36 Years, the Settlement of his Children born during ſuch 
| | Reſidence, 


— 


— IE — Af _ — 4 
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— 
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CITE IT 


Reſidence, it they leave the F ather, is at the. Father's prior Shuts! 
ment. Over- Norton and 1 91 7. 3 Geo. 3. and H. 4. Geo. 3. 


Page 433, 455 
Being kired to wack by the Piece or Groce: and continuing five Years 


upon that Contract, gains no Settlement. 2" and Se. Peter:? 

| Dorcheſter. M. 4 Geo. 3. e 
Serving Conſtable as Subſtitute for another, is not ſerving an Offices 
ſo as to gain a Settlement. The K. and Minterborne. H. 4 Geb. 3. 452 
Aﬀeſſment and Payment of a Poor's Rate by the Tenant will gain 


him a Settlement, though the Landlord has P agreed to pay 
i. Toe Kms Openſhawe. P. 4 Geo. 3. 463 


A Wife cannot be removed from a 6+ 2: BON of 10 J. fer Annum in 
the Occupation of her Huſband, though he reſides elſewhere, Leeds. 
and Blackfordby. P. 4 Geo. z. A Lac waht > 

Apprentice diſmiſſed without cancelling the Indenture gains no Set- 
tlement by a ſubſequent Service with another Maſter, ſo long as the 
Term continues. The K. and St. Luke Middleſex. T. 5 Geo. 3. 563 

Pariſh Apprentice may agree with his Maſter to cancel his Indentyres 
at twenty-one, though bound till twenty-four, and gain a Settlements 
of his own. Eccleſal Bierlot and Warſhow. P. 6 Geo. 3. 592 


subſequent Improvements on a Purchaſe are not Part of the purchaſe 


Money under Statute 9 Geo. 1. But a Fine or Money borrowed on 


a Mortgage of the Premiſſes, is part. Duncbures and South Nil- 
worth. P. o Geo. 3. 596, 598 


: Pauper may be removed from 2 Pariſh in which ſhe has a Freehold, 


not living thereon. Bid. 598 


Huſband of a Woman, who when ſole had purchaſed for leſs than 3o/. 


gains 2 Settlement by marrying her, and = thereon ; and then 
communicates that Settlement to his Wite Lmington 3 Mickleton.. . 
1 Geo. 3. | "4 Thid. 
Renting TH per Annum and iminediately lerting off the creater Part 
to an Undertenant, and refiding on the Reſt, Stves a Settlement 
The King and Llanverras. P. 6 Geo. 3. | | +: oo 


Apprentice afſigned to A. and going to live with B. on condition to 


pay A. a Guinea a Tear, gains a Settlement by the firſt 40 Days 
Service with B. The King and Taviſtock. T. 7 Geo. 3. i 


The Court will not quaſh an Appointment of Overſeers, after their 


Year is expired, The King and Butler, P. 8 Geo. 3 649 


53 
The Mayor, or Head Officer in Towns corporate, hath not the ſole Ap- 
pointment of Overſcers, under the Statute of 43 Eliz. Jvid. 650 


| W- How. far perſonal Eſtate. 1s ratable, The Ring and Guardians, of 


Poor, in e 1 9 Geo. © o 667 
| Liſting 


7 
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Liſting as a Soldier ſoch a ke from the F hes 8 Family, thee 
the Son does not afterwards change his derivative Settlement though 


the Father 2 e his own. The King and Walpole St. Peters, : * 
Page mY | 


Poltmaſter i in a Country Town, cannot demand 8 for 1 
. Letters at private Houſes. Barnes and Foley: H. 8 Geo. 3. 643 


Power. 
* 3 ii Eſtate to one's Wife, may be executed is dis 
ferent Times. M oolſton and MWoolſſon. P. 1 Geo. 3. 281 
Naked Powers to be conſtrued ſtrictly. Did. „%% ;ò m⅛:. 
Powers coupled with Property if merely legal, conſtrued equally ſtrict 
in Equity as at Law. bs Tbid. 


Powers under the Statute of Uſes to be conſtrued as s liberally at Law 


in Equity, l. Lid. 
Leaſing Powers to be liberally conſtrued ; and therefore Land ſettled 
in a Family Settlement for a Term determinable on Lives, ſhall fo 
far forth be eſteemed Land uſually letten or demiſed. Right on de- 


miſe of Baſſet and Thomas. M. 4 Geo. 3. 446 


Maſter of the Rolls, under his leaſing Powers 17 Act of Parliament, 
may grant as many concurrent Leaſes as he pleaſes, during the laſt | 
| ſeven Years of a former Leaſe in being. And ſemöle) may at any 
time take a Surrender and renew for 21 8 even in truſt for him- 


ſelf. Vi fon and Sewell. M. 9 Geo. C 
Precedents. 

When rialy to be adhered to, and when not. | Robinſon and Bland. 

| ws 1m | 9 Te 204 


preſentment. See * Ways. 
Preſſing. 


Information for malicious Preſſing. T, he King and Webb. . 20 f 


Geo. 2. 11 
2%. Whether a landed Eſtate of 461. per * will exempt. a Mariner 
| from being preſſed ? Good's Caſe. A. 1 Geo, 3. 15 


* TE Printing 


* , - 5 
51> £3 3 


2 
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2 * * 6 | 2 | prikting. See bo ee 


. King 8 Wise entitled to pritie Yatutes, exeluſive of all ſuch 
as have not prior Grants; which the Univerſity of Cambridge has, 
and is therefore intruſted with a concurrent Authority to print Kdt. 
of Parliament. Baſket and the e Vive ity of Cambritte.! M. 32 Ges. 2. 


= : 18 


Page 121 


Colluſive Notes to an Edition of the Statutes, will not take it out of the 
- my 8 N > Patent. „ and enen 7 2 Geo. 3. 
IRE SA of 15570 

But a will not | devide vowed two contentling Pateöte by the 
1 Wade of Inj Oe 26 2 3229994 eg 


Ss. 
= 
[ 4 
rey 


Patſoners. See Era and 1 de. = 
A Priſoner, attained, and afterwards charged in a civil Suit by Leave 


of the Chief Juſtice, not to be W on Motion.” Ranfiiy' and 
Ac OF 22 Geo. 2. 3 : ks 30 


| Prohibition, - See G, 


Lewe to declare 3 in Prohibition only Fats. when the Court inches 
to prohĩbit; not, when it inclines to the contrary. | T be K. and the 


Biſep of Eh. NM. SH. N 3 =. SI 


Quo Warranto, "ee Pleas. Z 


"IX NFORMATION for holding a Coutt Leek alter ** Dikiſer, 
| watt deducing a Title from the original Grantee, The King and 


Bridge. T. 23 Gee. 2 an 46 


Coſts not given on Information in Nature of E Warrants, un- 
leſs on an Uſurpation of an Oi or Freedom in a Corporation. 
The King and Wilkams. M. 31 Geo. 2 —_ 


But there is Judgment of Ouſter, though the Ufarpation is not: cb 


tinued till the Trial. Ibid. 7 bid. 
No In formation in Nature of Dro Wer#arits againſt e Gorpornrich for 
acting as ſuch, but only againſt individual” Members. : The Ning and 


mer M. 33 Geo. 2. 1 | | 187 
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Three Years and an half's 133 no Bar to pie in Nature of 
Qu Warrants. The King and Lathorp (Wigan) P. 4 Geo. 3. Page 470 
Qu. Whether the Rights of Electors, de fafo poſſeſſed of the Franchiſe, 
can be examined in Q WWarranto againſt the Elected. Bid. 471 
Que Warranto will not lie for encouraging the Exerciſe of a F ranchiſe. 
Qu. if it will lie for Holding a Fair or Market. The N and Mar: 
7 den. AT. 6 Geo. Z+ 579 | 
Informations in the Nature of Quo Warrants Jenind five an Acqui- 
eſcence of near 20 Vears, with other concurrent Circumſtances. The 
King and Dawes, and The King and Martin. J. 7 Gee. z. 634 


Ranſom Wills. 
ANSO M Bills are payable to an Alien Enemy, though the 


Hoſtage given with — died 1 in Priſon. Ricord and Bettenbam. 
7. 5 GS. 3 7 563 


Reco2ds. 


- Records found in the proper Office, muſt be intended to have been 

always in the Plight in which they are found ; and parol Evi- 
dence ſhall not be admitted to prove that it was once wrong, and. has 
 fince been altered. ae, and N M. 9 Geo. 3. 3 664 


Recoveries. 


Lands paſs by a Will made before a Recovery actually ſuffered, but after 
the Deed to lead the Uſes; the Recovery being. i in fact afterwards 
had. Selwin and Selwin. M. I Ceo. 3 | | | 2 51 
If the Vouchee dies on the Return Day * the Writ of Summons, being 

Sunday, Qu. Whether the Recovery good. Swan and Broome T. 4. 
| Geo, 3. Not good. M. 5 Ges. 3. and in Dom. Proc. 496, 526, 532 
Deed to lead Uſes and Recovery ſubſequent are all one Conveyance. 


Declared in Roe and Griffiths. M. 7 Geo. 3. to be the Ground 5 
the Determination i in Selwin and Selwin. bos 


Relation of Writs, Judgments, 4c. 

The true Time of ſuing out a Latitat, may be averred, againſt the 
Teſte of the Writ (which by Relation is the firſt Day of the Term) 
; 7 Fon 1 „„ 1 


— 


8 


Ls Contained in this | Volume. —E 


fo as to wa in the Statute of LINER, Job and Smith. b. 


323 . 2- Page 217 
The Judgment in a common Ress ſhall not relate back to the firſt 


Day of the Term, when ſuch Relation would make it previous to the - 


Return of the Writ of Entry.  Sehwin and Selin. F. 33 Gebe. 
and M. 1 Geo. 3. 7 222, 251 
In Trover, Evidence may be given to ONE the real Time of ſuing out 
the Writ, ſo as to avoid the Relation to the 1ſt Day of the "TRI 


| Morris and Harwood and 88 5 2 Geo. "2 0% 


Riots. 


If four are indicted for a Riot, two die before Trial, and two are 
found Guilty, the Court will intend that Evidence was given againſt | 
one at leaſt of the Deceaſed. The K. and Scott. M. 2 Geo. 3. 350 


4 * 
0 * * 
2 


_ Scotland. „ 
TATUTE of Limitations extends to bar Plaintiff reſident in 
Scotland. King and Walker. P. 1 Geo. z. 01. 26452206 


Scotch Manufactures may be vended in England by wholeſale without 
any Licence from the Hawkers Office. P. 2 Geo, 3. Maxwell and 


| Mayre. 5 | 364 
„„ Sellions. See Toleration Act. 


Quarter-Seſſious has a Juriſdiction « over Conſpiracy The K. and Riſpal. 

Fus Gets 368 
Seſſions has no original Juriſdiction over e Accounts. The K. 
and Overſeers of Pars ſmonth. M. 3 Geo. 3. 395 


Stt⸗ 'off. See: Plaus. 


A Verdi 9 the Plaintiff i in a prior Action, may be ſet of ind | 
his preſent Demand. Baſkerville and Brown, T. 1 Geo. 3. 293 
" not yet recoyered cannot be ſet off. Freeman and Hyett. 

M. 3 Geo. 3. | 7 394 


5 Sheriff 


— 
PDD 
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f Sheriff 
Where he i is Plaintiff a 281 direQted to himſelf is in. Wefton and 
Caußſan. eee . ö TT , ge = 
Ships 


Trading to a French Port as an adopted Ship makes a neutral Ship law- 
ful Prize, not barely having French Produce on * Berens and 


: Rucker, T. 1 Geo. 3. 5 £27 ee 
eee, nnter. LE. 
A S in the 4! is privileged from Arreſts as much as a private 
Man. Lloyd and Woodall. T. 22 Geo. 2. "mg 


A High Conſtable may, by either himſelf or Deputy, billet Soldiers 
JRun the Mutiny Act. Medburft and Wayte. M. 2 Geo. 3. 350 


5 State Priſoner. 
A Raule for Acceſs of 8 61 to a state Priſoner FLY The K 
and Radcliffe. M. 20 Geo. 2. 4 
Stamps. 


Cloſe Copies of Proceedings in any court, may be given in Evidence 
in another Court, without any but the common Stamps. Teſſee of 


Lucas and Fulford. P. 1 Geo. 3. 288 
Statutes. 
Title of a Statute is no Part of the Law. The King and Williams. 
M. 31 Geo. 2. | 2935 
Judge Powel drew 1 Statutc of 9 Ahn. concerning Quo Warrants. 
Did. . Did. 
Lord Hale did not draw the Statute of F ue Wyndham and Chetwynd.. 
Eod. term. 97 


No Proceedings can be purſued bs a repealed reruns, though com- 
menced before the Repcal, unleſs by Special — Miller's 


Caſe. H. * 5 _- — 43 
. 
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Stocks and Stock-jobbing. 


Money borrowed to pay a u Stock- jobbing Contract, ue of: a er 
in the Tranſaction, is not within the Statute, but recoverable. 
Faiłney and Reynous and Ricbarqſon. P. 7 Geo. 3. Page 633 


Sunday. See Parliament. 


\ 
If the Verchen Gen on the Reval Day of the Writ of debt, being 
Sunday, the Nene * not be Sood. Swan and Broome. M. 


5 Geo. 3. 15 2 | 5 526 
Minit 8 Time to plead i is a lunar Month. ' Talbot and Linfield. 

EE 4 Ge. 3. > 450 

Tn Tenant: Caſes, Time 1s. computed” by lunar — in eccle- 
- Gaftical By ola. Tow. | & 


Tithes. : 


YL, Ha Prohibition will lie to a Court Chriſtian after a Modus Te 
ſo as no Proceeding i is had ſince the Plea,  Gravam and Potts. T. 1 
"My. ER | | 295 

A new incloſed Common mall not be exempted Gm ſpecife " Tithes, 

from which the Lands to which it was appurtenant were exempted 
before the Incloſure. Mancaſter and Watſon. P. 3 Geo. 3. 402 

Nine Modus's over-ruled in the Exchequer, fix of them as too rank, 
without directing any Ifuc to try their Exiſtence.  Torriano and 
Legge. ; Geo. T. = : 3 Eo. 420 


| Toleration Act. 


Seſbßons i is merely eminiflebial as to regiſtring Meeting Houſes under this | 
Act. K. and ann of r . M. 7 Geo. » 60 


Tolt. 


2s. If a Tolt lies for the Defending: without Cauſe ſhewn, to remove 
a Plaint from the Court Baron to _ County Court, K. and Mor- 
gan, Cc. H. 3 Geo. 3. . 397 
VoL. 4. ; - TT - Trade 
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Trade. 


: Exerciſing a Trade ſeven Years, without any Proſecution with Effect, 


a ſufficient Qualification for the future. Mallen qui tam and Holton. 
T. 33 & 34 Goo, 2. 8 ate 133 


A Dyer has no Lien on Goods delivered to him in the Courſe of Trade, 


but for the Price of the Dying. Green and Farmer. P. 8 Geo. 3. 651 


Treaſon. 


Treaſonable Words Judgment for. 7 he K. 2 and Whitmore. 


M. 22 Gesa. 2. | 37 
Private Perſons may riſe to quell a treaſonable Riot. 7 he K. and In- 

 babitants of Wigan. © 4:4 ; 
Trial. 5 


No neo Trial, where. the Verdict i is not contrary to Evidence or Law, 
though contrary to the Judge 5 Opinion. | Hankey and 27. rotman. M. 


3 20 Ges. 2 | 8 


Trial on — Iſſues, though in capital Caſes, mall not be put off, 
unleſs the Defendant makes Oath of the Truth of his Plea. The 


K. and Charles Radclife, * 20 Geo. 2. See The K. and D' Eon. 


T. 4 Geo. 3. 42 
A Stander- by, 5 not duly 8 may refuſe to be ſworn as a 
_ Witneſs. Bowles and Jobnſon. M. 22 Geo. 2. EE 


Surprize may be, not muſt be, a Ground for a new Trial, Edie and 


Laird and Eoft India Company. T. 1 Geo. 3. :- 298. 


Where a new Trial ſhall be, without Payment of Coſts. 17: . Thid. 
New Trials in Ejectments not uſually granted, where there is a 


Verdict for Defendant ; otherwiſe, if a Verdict for Plaint: A 2 


: Geo. 3, Leſſee of Clymer and Littler, 5 348 
Evidence of Partiality muſh be me ſtrong, to change the Place 
of Trial in a criminal Information. The K. and Harris. T2 
Geo. 3. | | 378 


After a full Trial by a competent Jury, if no freſh Light can be 8 
in, a new Trial ſhall not be granted. Camden and Cowley, 7. 


; Geo. 3. | PE 147 5 | 
Where a Witneſs will be abſent cightren Months, a ſpecial Caſe is re- 
auifite to put off a Trial for want of his Evidence. Lord and Coe. 
T. 3 Geo. 3. ED | 456 
Ef | | | : | If 


. 0 


* 


Contained i in this Volume. 1 
If « a Stroke be given af FR and the Party dies in Treland, A Where | 
| ſhall the Murder be tried? The K. and Farrel. H. 4 Geo. 3. P. 459 
Benefit of new Trials. Hodgſon and Richardſm. P. 4 Geo. 3. 464 
Venue changed on an Action of falſe Impriſonment, through an Appte- _ 
henſion of a partial Trial. Mylock and Saladine. T. 4 Geo. 3. 480 


FG 
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Trial not put off on the general Affidavit of the Abſence of material 


Witneſſes, where the Caſe is ſuſpicious, and the Witneſſes are Fo- 
reigners, never likely to return to England. The K. and D' Ban, 
„ G62. ©0310] is 
Trial put off till a Commiltion ſhould go to examine a material Wit- 
neſs, who was out of England, and refuſed to attend the Trial. The 
K. and Belinda Williams, cited in The K. and D'Eon. T. 4 Geo. 3.512 
Where the Plaintiff refuſes to be nonſuit, contrary to the Opinion of 
the Judge, new Trial (if granted) ſhall be without Cots. If he ſab- 
mits to an erroneous Nonſuit, it ſhall be ſet aide without Coſts. 
Pocbin and e P. 9 Geo. 3. | 670 


rover. 


Ju. If Plaintiff can recover in Trover when the Converſion is after 
the firſt Day of the Term in which the Declaration is delivered, 
Few ms before the true Time of ſuing out the Writ. Morris and 
Harwood and Pugh, T. Vac. 1 Geo. 3 | A | 312 


Truſtee. 


A ſurviving Truſtee of 1 in a Deed 1 the fide to py: and 
B. and their Heirs in truſt for C. her Heirs and Aſſigns (who held- 
the ſame as-Heir to ker Father) to the Intent that ſhe might, without 
her Huſband's Concurrence, diſpoſe thereof to ſuch Ule, as ſhe by 

Will or other Writing, ſhould appoint, if C. dies without making ſuch 
Appointment, and without Heirs ex parte paternd, ſhall hold the 
aid Lands to his own Uſe, againft the Heirs ex parte mater nd, and 
the Crown who claimed by Eſcheat., wh and 7 'beate. H. 

20 Geo. 2. | | 186 


Turnpike Noads . Sce Highways. 


. Surveyor of Turnpike Roads, not erally liable to anſwer the La- 
bourers, but the Commiſſioners or their Treaſurer, Poc hin and 


N P. 9 Geo, 3s t l e 7 . e 
N Venue. 


7 
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U enue. See Trial. 


22 the proper Venue for : a Barriſter * 8 Caſe. P. 20 Geo. 2. 
| ; | Page 19 
: Uexation 


Vexatious Plnti® how cenſured by the Court: Yates and Carlile. 
7. 1 Geo. . 1 8 1 


Uilito. 


Mandamus to a Viſitor, to reſtore a Ch whom he had expelled, re- 


"fuſed. The K. and Biſhop of Cheſter. T. 21 Geo. 2. 22 
17 If a Viſitor acts within his Juriſdiction his Acts are uncontrollable ; if - 
out of it, are void. id. Op 
Viſitor may viſit awher he pleaſes. Thid. And The 1 and Biſbop if 
Ely. e - „ 
No Mandamus to a Viſitor to reverſe his own Sentence. Bid. 26 


Mandamus to a Viſitor to proceed on an Appeal, denied, becauſe his 
Authority, as Viſitor, was dubious. Oey, King and Biſhop of EH. 
P. 23 Geo. 2. Is | on 

The College may interpoſe to top i it. . | „ 33 

Viſitor of an antient College, is Viſitor alſo of new Foundations in- 
grafted thereon, unleſs a ſpecial Viſitor be appointed; notwithſtanding. 
a Remedy by Diſtreſs is-alſo provided for by the new Founder, 


The King and Biſhop of Ely. M. & H. 30 Geo. 2. 7 
V ifitatorial Pow er a very convenient Eſtabliſhment. Bid. * 
: bo Appeal lies from a Vilicor, Lid. | Thid. 


Viſitatorial Power may be granted generally, or e ; 
Appcintment of a Viftor may be collected from general Tenor of the 


Statutes. - Lid. . | e 
Viſitor's Power may be limited by the F codes. id. „„ 
Power to interpret Statutes conſtitutes a Viſitor. Ih. 85 
Viſitor may viſit nero motu. ö 7 | Did. 
Incidental to their Office to hear Complaints. Ibid. — il. 
If any ſpecial Exception to a Viſitor's Power, the Juriſdiction devolves 

to the King's Courts. Tod. 7 36 
Neu Viktor can only be appointed, at the Time of the new Engraft- 
ment. Lid. * | 55 ee 


3 | | 8 | - ober 
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Pome of Diſtreſs by a third Portal is not inconſiſtent with the — 
| Viſitatorial Power. 2. 


1s E's 


Page 89 
Univerſity. See Mortmain. 


Chim of Cognizance by the Chancellic of Oxford, how made, . - di 
 drick and Kynaſton. Y , 1 4 Geo. Jo | 454 
Mandamus to ſet the Seal of the Univerſity of Cambridge to an Appoint- 


- ment of a High Steward. P. 5 Geo. 3. The King and IP of 


Cambridge. 7 

Power of the Cromn over the Univerſities. - Thid. 550 
Uſes. 

Contingent, ſpringing, and executory Uſes, if deſeendible, are alſo 


deviſable. Roe and Greffiths. M. 7 Geo. 3. 5 858 : 


Alagers. see 9 


H E Court will not determine = TORO Walthouſe a and Derwent: 
P. 20 Geo. 2. =] 19 


Warrants. cage 
General Warrants are © illegal and void. Money and Leach. T. 5 Geo. 3. 


„ 
Twater-Bailiff | 
Water-Bailif may not cut unlawful Nets, nor ſeize Fiſh. Bulbroke and 
Goodere. M. 6 Geo. 3. | 569 


Wharfs and Keys. 
Wharfingers i in London are not intitled to Wharfage for Goods unladen 


——————____—_—_@ 


into Lighters from Barges faſtened to their Wharfs. Stephen = 3 


Cofter. T. 3 Geo. 3. 
Wharfs muſt be aſſigned i in open places _ Caſe of London Whore: | 


H. 6 Geo. 3. SD, | | 9 
Wigan. 7 
ci of the Borovgh of. The King and | Lathrp 0 and others In- 
© Burgeſſes thereof. P. 4 Geo) 3. „ö „„ 
Vor. „ 


8 U 5 cui. | 
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Titlis. Cee Devi fe and Expoſition of Wards. 


ObjeQions to the Certainty of a Deviſe, ariſing from parol Evidence, may 
be cleared by parol Evidence. Jones and Newman. T. 24 Geo. 2. P.60 
Creditors were good Witneſſes to a Will of Lands, before the Statute 
of 25. Geo. 2. though the Debts are charged on the Eſtate; there 
being perſonal Aſſets to pay them, and they ne oy paid. 
Wyndham and Chetwynd. M. 31 Geo. 2. 95 
Withefles to Deviſes ſubject to the fame Rules (and no other) as 
Witneſſes to other Conveyances. Hig. 8 
Words may be ſupplied to reſtrain the Gencrality of a Deviſe (ſo as to 
except a Reverfion) if the Intent of the Teſtator can be collected 
from other Parts of the Will. Strong and Teatt. H. 33 Geo. 2. 200 
A void Deed of Covenant, being unſealed, ſhall not operate as a Will, 
nor as a Revocation of a former Will. Tate of cher and L.ccler. 
M. 2 Geo. 3. | 345 
Snbferibing Witneffes to a Will, twearing to the Teſtator kee a0itf yg. 
_ contradicted by other Evidence. Lens and Fall! ife. P. 2 Geb. 3. 
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An ee in truſt, who has aQted, may be examined a8 a N. itnels, 
to eftabliſh a Will. 124d. „ | Thid, 
Deviſe of an Annuity for Life, and a Direction that the Annuitant {hall 
receive no Wages after the Teſtator's Death, ſo long as he continues 
in the Service, by reaſon of the ſaid Annuity, do not 1 l a 
Condition that the Annuitant Mall continue in the Service. | 24 - 
- neux and Scott. T. 2. Geo. 3. 376 
Rules for the Conſtruction of Wills, Bid. | 377 
2u. If the Atteſtation of a Will of Lands be valid, when the Wat 
neſſes only fee the laſt Sheet of the Will. Bond and Seawell. P. 
e. 3- and H. 4 Gee. 3. "407, 422, 454 
A Proviſo in a Will, to ſuſpend the Poſſeſſion of an unborn -Tenant 
in Tail, till he ſhall arrive at the Age of 26, invalid. Lade ar 4 
Holford. T. 3 Geo. 3 4 
Admittance to a Copyold, gebende on a prior 3 no Rev 


cation of an intermediate Will. Roe and Griſitbce. M. 7 Geo. 


TUitneſs. Ser Contemp? and Hills. 
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Reaſon of the Definition of Good Witneſs in the Statute of the , 4 5 
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Aun. c. 15. ect. 14. Wyndham and Chetwynd. M. 31 Geo. 
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